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PREFACE  TO  THE  SECOND  EDITION. 


WHAT  has  been  said  by  way  of  preface  to  Volume  I.  of 
this  work  applies  to  the  present  volume  in  its  second  edition. 
The  author  has  personally  revised  the  entire  work,  introduc- 
ing section  heads,  and  incorporating  the  latest  English  and 
American  decisions  with  text  or  foot-notes. 

The  scope  of  this  volume  is  such  that  the  writer  has  been 
enabled  to  treat  at  length  of  the  subjects  here  presented. 
Upon  the  law  of  Title  to  Personal  Property  by  Original  Ac- 
quisition, by  Gift,  and  by  Sale,  it  is  confidently  believed  that 
these  pages  afford  a  full,  comprehensive,  and  intelligent  treat- 
ment, adapted  to  the  wants  of  students  and  practitioners. 
The  author  has  spared  no  pains  to  make  this  work  useful  to 
the  profession. 

J.  S. 
MARCH  20,  1884. 


FINAL  NOTE.  VOL.  I.,  §  345.  —  While  the  last  pages  of  Volume  II. 
are  passing  through  the  printers'  hands,  the  Supreme  Court  of  the  United 
States  has  (March,  1884)  rendered  a  decision  of  great  interest  touching 
the  constitutionality  of  the  Legal  Tender  Acts  discussed  in  this  section. 
This  decision — Juilliard  v.  Greenman — in  substance  reaffirms  the  con- 
stitutionality of  the  legal  tender  legislation  of  1862  and  subsequent 
years,  and  of  the  whole  financial  policy  of  the  United  States  government 
concerning  the  substitution  of  paper  money  or  "  bills  of  credit "  for  spe- 
cie during  the  rebellion ;  and  this  as  applied  more  particularly  to  a  certain 
"reissue"  of  these  legal  tender  notes  authorized  by  Congress  soon  after 
the  rebellion  had  in  fact  ended,  but  while  in  pursuance  of  its  original 
policy  consequent  upon  war  and  extreme  embarrassment. 
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But  the  opinion  read  by  Mr.  Justice  Gray  in  this  case  on  behalf  of  the 
court  (Mr.  Justice  Field  dissenting)  carries  the  argument  far  beyond 
the  scope  of  the  facts,  and  asserts  in  sweeping  terms  that  there  is  an  un- 
fettered financial  discretion  inherent  in  the  national  government,  whether 
in  peace  or  war,  to  choose  as  between  gold,  silver,  and  paper  as  the  gen- 
eral medium  of  circulation,  and  for  the  payments  of  debts  public  or  pri- 
vate. This  argument  (which  the  present  writer  thinks  vicious,  and 
contrary  alike  to  the  teachings  of  American  history  and  the  former  utter- 
ances of  the  Supreme  Court  itself)  has  excited  much  public  comment,  — 
unfavorable,  as  it  happily  appears,  for  the  most  part.  But  had  the  court 
simply  rested  its  decision  upon  the  peculiar  facts,  a  judicial  conclusion  to 
sustain  the  "  reissued  legal  tender  notes  "  in  this  instance  would  probably 
have  been  generally  accepted  by  the  country  as  a  practical  reaffirmance  of 
the  constitutionality  of  the  Legal  Tender  Acts  under  the  continuous  stress 
of  war  and  a  forced  suspension  of  specie  payments,  according  to  the  con- 
clusions reached  in  12  Wall.  457.  To  such  a  conclusion  the  nearly  unani- 
mous assent  of  the  justices  in  this  case  may  best  be  attributed.  Nor  did 
Congress  or  the  national  administration,  when  the  u  reissue  "  act  in 
question  was  passed,  mean  in  fact  to  arrogate  functions  more  arbitrary 
than  suited  the  original  emergency ;  for,  though  war  had  ended,  a  com- 
plete and  immediate  return  to  specie  payment  might  still  have  appeared 
impracticable.  It  is  to  be  hoped  that,  in  the  State  courts  at  least,  no 
broader  interpretation  will  be  given  to  the  present  decision. 

The  pitiable  vacillation  of  this  most  dignified  tribunal  of  the  land, 
throughout  the  long  and  memorable  controversy  in  the  courts  over  these 
Legal  Tender  Acts,  should  deepen  the  general  conviction  that  its  functions 
are  unequal  to  the  difficult  task  of  interfering  on  behalf  of  the  citizen 
against  constitutional  infractions  to  which  the  Executive  and  Congress 
have  once  become  fully,  finally,  and  earnestly  committed.  Even  were 
the  nerves  of  judges  stronger,  such  interference  would  generally  come  too 
late  to  prevent  the  mischief,  or  vindicate  their  motives.  To  root  out 
becomes  at  length  to  destroy.  Instead,  then,  of  thus  seeking  to  undo 
what  a  national  administration  has  already  done,  the  citizen  may  well 
ask  whether  it  would  not  be  better  to  seek  to  establish,  for  the  United 
States  government,  a  practice  similar  to  that  already  prevailing  in  vari- 
ous States  in  corresponding  instances ;  namely,  for  Congress  or  the  Presi- 
dent, wherever  momentous  legislation  of  doubtful  constitutionality  is 
proposed,  to  ask  the  justices  of  the  Supreme  Court  for  their  solemn  opin- 
ion in  advance  of  the  final  enactment  and  approval  of  the  measure,  or,  at 
all  events,  before  the  act  goes  into  full  effect. 


PREFACE  TO   THE  FIRST  EDITION. 


WHEN  my  former  volume  on  Personal  Property  was  issued, 
three  years  ago.  it  was  announced,  that,  in  order  to  complete 
the  work  according  to  the  original  plan,  another  volume  on 
Title  would  be  required.  I  then  felt  diffident  about  tres- 
passing upon  my  professional  brethren  with  another  book  ; 
but  as  to  the  propriety  of  giving  unity  and  scope  to  the 
present  .work  I  never  doubted,  and  the  warmth  of  welcome 
with  which  the  first  volume  was  received  soon  convinced  the 
publishers  and  myself  that  the  second  and  final  one  must 
follow. 

Pursuing,  as  before,  a  natural  order  of  progression,  I  am 
enabled  in  this  volume  to  give  to  the  leading  topics  the 
full  space  needful  for  an  elementary  text-book.  Our  law 
of  Original  Acquisition  (which  embraces  topics  familiarly 
known  by  the  names  of  Occupancy  and  the  Confusion  of 
Goods)  and  of  Gifts  receives  in  these  pages  a  more  ample 
treatment  than  any  former  writer  has  bestowed.  With  the 
law  of  Sales  it  is  different ;  for  here  I  have  been  much  aided 
by  the  larger  works  of  Story  and  Benjamin,  —  the  latter 
especially,  —  besides  Judge  Blackburn's  essay,  as  my  foot- 
notes constantly  attest.  But,  pursuing  independent  meth- 
ods, making  ample  use  of  materials  collected  from  all  other 
accessible  sources,  and  constantly  investigating  the  reported 
cases  for  myself,  I  have  carefully  prepared  an  exposition  of 
the  law  of  Sales  of  Personal  Property  which  I  may  fairly  call 
my  own  ;  the  leading  object  being,  if  it  were  possible,  to 
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furnish,  within  the  space  of  some  four  hundred  and  eighty 
pages,  a  better  working  treatise  on  the  subject  for  English 
and  American  lawyers  than  has  hitherto  been  presented. 
[The  minor  topics  of  Assignment,  Limitations,  and  Bail- 
ment, incidentally  touched  upon  in  my  former  volume,  have 
received  here  such  final  treatment  as  appeared  suitable.1] 

Whether  this  work  on  Personal  Property,  which  has  cost 
me  six  years  of  persevering  labor,  be,  on  the  whole,  well  or 
ill  done,  I  leave  to  the  judgment  of  my  readers-,  and  for  my- 
self will  only  add,  that  I  value  the  office  of  a  text- writer  too 
highly  to  pen  a  single  paragraph  for  the  accuracy  of  whose 
statements  I  cannot  at  least  pledge  a  personal  investigation 
of  the  authorities,  on  my  part,  in  the  effort  to  extract  a  true 
guiding  principle. 

JAMES  SCHOULER. 
BOSTON,  May  8,  1876. 


1  These  topics  have  since  been  transferred,  because  of  later  volumes 
prepared  by  this  author.  "Assignment"  and  "Limitations"  will  be 
found  treated  in  Volume  I.  of  this  work  hereafter,  while  the  law  of 
"  Bailments  "  is  developed  in  a  distinct  work.  —  J.  S.,  1884. 
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THE  LAW  OF  PERSONAL  PROPERTY. 


PART    IV. 

TITLE    TO    PERSONAL    PROPERTY    BY    ORIGINAL 
ACQUISITION. 


CHAPTER   I. 

TITLE  IN  GENERAL;   OCCUPANCY. 

§  1.  Summary  of  Doctrines  in  the  Preceding  Volume.  —  In 
our  former  volume,1  after  a  general  statement  of  our  plan  of 
investigation,  by  way  of  introduction,  we  first  considered  the 
nature  and  general  incidents  of  Personal  Property,  and  next 
proceeded  to  set  forth,  in  order,  the  leading  classes  of  Chattels 
Personal  which  are  recognized  in  English  and  American  law 
at  the  present  day,  whether  such  chattels  are  to  be  called 
corporeal  or  incorporeal ;  whether,  in  other  words,  they  are, 
like  ships,  objects  of  the  bodily  senses,  or  have  a  mental  ex- 
istence only.  In  the  latter  case,  as  we  took  occasion  to 
show,  the  chattel  characteristic  is  essentially  that  of  a  valua- 
ble money  right  on  behalf  of  the  creditor,  and  a  money  debt 
as  correspondingly  viewed  by  the  debtor,  —  this  right  or  debt 
being  sometimes  naked  and  simple,  and  sometimes  stablished 
by  the  additional  security  of  a  lien,  pledge,  or  mortgage ;  in 
some  instances  resting  for  proof  upon  word  of  mouth  alone, 
but  in  others  evidenced  by  writing,  by  a  written  instrument, 
it  may  be,  of  such  recognized  form  and  character  as  to  float 
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§  2  TITLE  TO   PERSONAL  PROPERTY.  [PART   IV. 

the  debt  into  some  one  of  those  specially  privileged  classes 
of  personal  chattels  known  as  negotiable  paper. 

§  2.  Our  Final  Standpoint  that  of  Title ;  Title  and  its  Essen- 
tials.—  We  are  now  to  view  the  law  of  Personal  Property 
from  still  another  and  a  final  standpoint,  —  that  of  Title. 
Title  is  the  true  foundation  of  ownership ;  and  the  right  of 
ownership  may  be  defined  as  that  right  by  which  a  thing 
belongs  to  one  person,  or  set  of  persons,  to  the  exclusion  of 
all  others.  If  there  be  any  obscurity  in  the  legal  significance 
of  "  Title,"  it  is  because  men  apply  the  word  somewhat  in- 
discriminately to  the  means  of  establishing  a  right  of  owner- 
ship, and  again  to  the  right  itself  ;  in  which  latter  sense 
alone,  and  as  synonymous  with  the  right  of  ownership,  we 
mean  here  to  apply  it. 

Title  to  real  property  is  now  evinced  by  instruments  in 
writing  ;  and  it  has  long  been  our  universal  rule,  founded  in 
English  legislation,  that  you  can  show  no  transfer  of  an  es- 
tate in  land  by  word  of  mouth  :  whereas  the  great  criterion 
of  title  to  personal  property  is,  and  always  has  been,  posses- 
sion ;  transfers  of  chattels,  especially  of  corporeal  chattels, 
being  most  frequently  effected  by  mere  delivery,  without  the 
aid  of  formal  conveyances  or  the  sanction  of  a  public  regis- 
try. We  shall  indeed  have  occasion  to  observe,  as  we  go 
on,  by  way  of  confirming  impressions  already  received,  that 
possession  is  not  an  absolute  and  unerring  test  of  title  to  per- 
sonal property ;  that  there  is  in  chattel  jurisprudence  a  Stat- 
ute of  Frauds  of  partial  application,  just  as  there  has  been  a 
Statute  of  Frauds  which  took  away  altogether  the  right  of 
real-estate  transfers  by  parol ;  that  with  the  modern  develop- 
ment of  incorporeal  chattel  law  has  grown  up  a  system  of 
transfers  by  indorsement  and  assignment  with  peculiar  for- 
malities and  peculiar  results;1  that,  even  as  to  corporeal  chat- 
tels, there  may  be  a  possession  wrongfully  acquired  or  kept, 
which  is  inconsistent  with  the  genuine  right  of  ownership. 
And  yet,  as  a  general  proposition,  it  is  true,  that  he  who  has 
a  chattel  in  his  own  possession  and  keeping  holds  it  by  a  title 
not  likely  to  be  disputed,  and  needs  only  to  deliver  it  with 

1  As  to  this  particular  topic,  see  supra,  vol.  i.  §§  72,  83. 
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CHAP.   I.]  TITLE   IN  GENERAL  ;   OCCUPANCY.  §  3 

suitable  intention  in  order  to  confer  upon  another  presump- 
tively the  exclusive  right  of  an  owner. 

§  3.  The  Same  Subject.  —  But  title  to  property,  like  any 
other  right,  becomes  at  times  a  matter  of  dispute  between 
individuals ;  and  that  presumptive  evidence  of  ownership 
which  the  possession  of  a  chattel  should  furnish  as  against  the 
world  will  not  equally  avail  to  defeat  the  claim  of  one  out 
of  possession  who  can  show  that  the  chattel  belongs  to  him  of 
right,  and  not  to  the  possessor.  For  a  title  may  be,  in  com- 
mon parlance,  good,  bad,  or  doubtful.  A  thief  may  have  pos- 
session of  goods ;  but  a  thief  has  no  title.  Possession,  too, 
may  have  been  given  by  a  man  in  fraud  of  his  creditors,  or  of 
other  parties  having  prior  rights  to  the  person  who  took  the 
goods  from  his  hands ;  in  which  case  they  may  recover  the 
goods,  though  the  party  giving  possession  cannot ;  and  here 
the  holder's  title  is  doubtful.  There  should  be  then,  in  one 
who  acquires  personal  property,  besides  possession,  the  right 
of  possession,  to  make  the  title  a  good  one.  But  one  may 
hold  possession  of  goods  merely  in  trust,  or  by  way  of  bail- 
ment ;  and,  if  so,  he  is  a  rightful  possessor,  but  no  owner, 
notwithstanding  the  law  usually  deems  his  title  sufficient  for 
maintaining  an  action  against  strangers  who  would  injure  the 
goods,  or  deprive  him  of  possession.  Besides  possession  and 
the  right  of  possession,  then,  there  should  be  likewise  the 
right  of  property. 

In  short,  it  is  only  where  possession,  the  right  of  possession, 
and  the  right  of  property,  meet  in  one  and  the  same  person, 
that  title  to  the  particular  chattel  stands  complete,  and  an  in- 
dividual's right  of  ownership  indisputable.  Any  title  short 
of  this,  if  effectual  at  all,  is  effectual  only  under  certain 
phases:  either  as  against  certain  parties,  or  for  certain  pur- 
poses. And  yet,  since  possession  must,  in  the  nature  of 
things,  be  essential  to  an  exclusive  and  proper  enjoyment  of 
the  chattel,  and  he  who  is  out  of  possession  with  the  bare 
right  of  property  must  usually  bring  an  action,  overcome  pre- 
sumptions by  proof,  and  establish  his  own  right,  it  follows, 
that,  with  possession  alone  to  start  with,  one  may  frequently 
become  in  time  the  clear  owner.  His  title  ripens  and  becomes 
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full,  not  as  indisputable,  but  because  undisputed :  lapse  of 
time  bars  out  all  suitors ;  and  at  last  his  exclusive  right  to 
enjoy  and  transmit  no  one  can  deny,  for  no  one  can  set  up  a 
better  title.  All  this  because  he  first  took  possession,  and 
then  kept  it. 

§  4.  How  Title  to  Personal  Property  may  accrue  ;  Original 
and  Derivative  Acquisition,  —  Title  to  personal  property  may 
accrue  in  three  ways :  (1)  by  original  acquisition,  (2)  by  a 
transfer  by  some  act  of  law,  (3)  by  a  transfer  by  some  act  of 
the  parties ;  which  last  two  classes  might  be  embraced  under 
the  single  head  of  Derivative  Acquisition.  And  as  title 
reaches  down  through  a  chain,  so  to  speak,  commensurate  in 
length,  if  complete,  with  the  chattel's  period  of  actual  ex- 
istence, the  first  link  of  the  chain,  or,  supposing  a  break,  of 
the  chain  recommenced  whose  connecting  link  is  gone,  stands 
for  title  by  original  acquisition ;  while  each  successive  link 
represents  a  transfer,  either  by  act  of  law  or  by  act  of  the 
parties.  Two  modes  of  transfer,  again,  are  contemplated  by 
jurists  both  of  the  civil  and  common  law,  —  transfer  as  be- 
tween living  parties,  and  transfer  as  effected  on  the  death  of 
a  party ;  in  neither  of  which  cases  would  the  law  willingly 
suffer  the  old  chain  to  fail  for  want  of  a  succeeding  link. 
Thus,  then,  may  the  general  course  of  title  to  personal  prop- 
erty be  mapped  out.1 

Let  us  confine  ourselves  strictly  then,  in  this  volume,  to 
Title  by  Original  Acquisition,  Title  by  Gift,  and  Title  by 
Sale  :  for,  as  regards  the  transfer  between  living  parties,  one 
could  seldom  become  the  absolute  owner  of  a  specific  chattel 
unless  it  was  sold  to  him,  or  given  to  him,  or  he  stood 
entitled  by  original  acquisition ;  while,  in  one  or  another  of 
these  three  ways,  the  ownership  of  a  chattel  constantly  arises. 
These  subjects  will  be  taken  up  and  considered  in  order. 

§  5.  Title  by  Original  Acquisition  denned;  Occupancy,  and 
Title  to  Products. —  For  this  chapter,  and  those  next  succeed- 


1  The  devolution  of  title  to  personal  for  the  peculiar  topic  of  Gifts  causa 

property  on  the  death  of  the  owner  is  mortis,  which  will  be  found  discussed 

treated  by  this  author  in  his  work  on  in  the  present  volume. 
Executors  and  Administrators,  except 
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ing,  the  subject  is  Title  by  Original  Acquisition;  that  is  to 
say,  title  where  the  owner  takes  the  chattel  without  succeed- 
ing to  the  title  of  any  former  proprietor.1  The  chain  illus- 
tration may  still  remind  us  that  such  a  title  may  either  begin 
at  the  original  beginning,  or  after  some  break  at  which 
ownership  lost  its  hold ;  in  other  words,  that  the  owner's 
right  by  original  acquisition  is  not  always  a  right  commenc- 
ing at  the  creation  of  the  identical  chattel,  but  may  likewise 
date  from  any  subsequent  period  where  the  chattel  has  come 
to  him  under  such  circumstances  that  the  law  is  unable  to 
identify  any  party  from  whom  he  could  have  derived  it. 
Under  the  head  of  Original  Acquisition  are  to  be  specially 
considered  Occupancy,  and  the  Title  to  Products. 

§  6.  Occupancy;  Foundation  of  Primitive  Title.  —  Occupancy 
is  a  term  which  properly  denotes  the  taking  possession  of, 
with  intent  to  appropriate,  that  which  at  the  time  has  no 
owner,  and  yet  had  specifically  an  earlier  existence.  This 
sort  of  title  is  applicable  to  corporeal  property  generally  ;  to 
lands,  with  more  comprehensiveness  than  to  chattels ;  in  a 
word,  to  the  things  which  are  found  anywhere  belonging  to 
nobody.  The  Roman  law  recognized  such  a  class  under  the 
head  of  res  nullius :  comprehending,  first,  things  which  never 
had  an  owner,  such  as  wild  animals,  fishes,  wild  fowl,  jewels 
disinterred,  and  newly-discovered  lands ;  and,  next,  things 
which  have  not  now  an  owner,  as  movables  which  have  been 
abandoned,  lands  which  have  been  deserted,  and  (by  a  stretch 
of  analogy)  the  property  of  an  enemy.  In  all  such  cases, 
whoever  first  took  possession  with  the  intent,  as  manifested 
by  his  acts,  of  keeping  the  property  as  his  own  was  to  be 
regarded  the  owner ;  and  this  principle  underlies  all  the 
modern  law  of  occupancy. 

Title  by  occupancy,  as  applying  to  a  primitive  state  of 
society,  has  doubtless  afforded  law-writers,  ancient  and  mod- 
ern, a  wider  field  for  speculation  than  the  collating  of  decis- 
ions.2 However  much  jurists  may  differ  as  to  the  origin  of 

1  2  Kent  Com.  355 ;  Bouvier  Diet,  right,  given  man  at  the  beginning  for 
"  Acquisition."  wise  purposes,  and  not,  as  some  would 

2  Why  the  right  of  exclusive  owner-  have  us  believe,  man's  own  invention 
ship  should  be  considered  a  natural  at  an  advanced  stage  of  society,  the 
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property  rights,  they  are  nevertheless  quite  harmonious  in 
ascribing  to  occupancy,  or  the  taking  possession  of  a  thing, 
the  first  foundation  of  that  ownership,  which,  in  modern  ages, 
is  thought  to  be  nothing  if  not  exclusive.  But  occupancy 
alone  must  have  conferred  a  weak  title  :  length  of  time,  to 
say  the  least,  would  be  requisite  to  perfect  it.  On  occupancy, 
then,  followed  by  a  continuous  exclusion  of  others,  the 
primitive  right  of  ownership  has  been  grounded  by  most 
writers  on  the  subject.  Savigny,  expounding  the  Roman 
law,  thus  clearly  epitomizes  it:  All  property  is  founded  on 
adverse  possession  ripened  by  prescription  ;  a  position  which 
differs  not  essentially  from  that  taken  by  common-law  writers 
like  Blackstone. 

A  learned  and  acute  English  writer  of  our  day,  however, 
expresses  his  dissatisfaction  with  the  conclusions  drawn  by 
these  authorities,  arid  indeed  with  the  impression  which  has 
prevailed  hitherto  concerning  the  part  played  by  occupancy 
in  the  early  stages  of  society.  It  is  not  wonderful,  he  ob- 
serves, that  property  began  in  adverse  possession  ;  that  the 
first  proprietor  should  have  been  the  strong  man  armed,  who 
kept  his  goods  in  peace :  for  the  mystery  resides,  not  in  the 
mode  of  assuming  exclusive  enjoyment,  but  in  showing  why 
it  was  that  lapse  of  time  should  have  created  a  sentiment 
of  respect  for  his  possession.  And  the  result  of  his  own 
reasoning  is,  that  an  occupant  becomes  the  owner  simply 
because  all  things  are  presumed  to  be  somebody's  prop- 
erty, and  because  no  one  can  be  pointed  out  as  having  a 
better  right  than  he  to  the  proprietorship  of  this  particular 
thing.1 

§  7.  The  Same  Subject. — Discussion  might  fairly  be  dropped 
here,  with  the  remark,  that  occupancy,  or  adverse  possession, 
being  admitted  on  all  hands  to  be  the  primitive  legal  mode  of 
acquiring  ownership  in  an  existing  thing,  lawyers  might  well 

product  of  civilization,  the  author  took  cases  on  the  main  subject  considered  in 

occasion  to  show  in  the  first  edition  of  that  volume. 

this  work.    See  1  Schouler  Pers.  Prop.,          l  Maine  Ancient  Law,  4th  ed.  c.  8, 
1st  ed.,  Introductory  Chapter;  omitted  pp.  256,  257,  commenting  upon  Black- 
in  a  second  edition,  for  the  sake  of  stone,  Savigny,  and  others, 
utilizing  space  in  annotating  the  latest 
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leave  abstract  questions  concerning  title  to  the  metaphysi- 
cians. But,  with  the  reader's  permission,  we  call  attention 
to  still  another  element  in  the  case,  which  all  of  these  jurists 
seem  to  have  overlooked ;  namely,  that  of  labor  and  pains 
bestowed  by  the  first  occupant  as  further  strengthening  the 
title  he  acquired  by  taking  possession.  This  is  an  element  of 
ownership  which  one  may  trace  in  legislation  on  matters  of 
original  acquisition.  Thus,  under  the  present  laws  of  the 
United  States  which  deal  with  the  waste  and  unoccupied 
public  lands,  a  settler  acquires  title,  not  by  merely  squatting 
on  the  lands,  but  by  bestowing  a  certain  amount  of  work  in 
improving  the  premises,  besides  occupying  them  for  a  fixed 
time.  As  the  reward  of  labor,  following  upon  occupation  of 
the  soil,  government  gives  him  the  right  of  pre-emption 
therein,  or  donates  the  land  to  him  outright.  And  again,  to 
revert  to  personal  property  acquired  by  way  of  creation, 
authors  and  inventors  are  specially  protected  by  law  in  the 
enjoyment  of  their  valuable  brain  productions,  because  the 
sentiment  is  universal  that  every  man  ought  to  take  the  fruits 
of  his  own  labor. 

We  may  say,  then,  that  the  primitive  title  to  property, 
which,  as  jurists  agree,  is  founded  in  occupancy,  ripens  and 
inspires  the  respect  of  society  through  length  of  time  and  the 
bestowal  of  labor.  For,  let  it  be  remembered,  scarcely  any- 
thing worthy  the  name  of  property  is  to  be  found  in  a  primi- 
tive stage  of  society  :  the  soil  must  be  cleared  and  cultivated ; 
minerals  must  be  dug  up ;  wild  animals  must  be  chased  and 
caught ;  useful  implements  must  be  skilfully  fashioned  from 
materials  gathered  with  care  ;  even  a  valuable  article,  already 
prepared  and  ready  for  use,  requires  one's  pains  to  keep  it 
from  spoiling  ;  in  fine,  occupancy  and  labor  must  everywhere 
conjoin,  or  else  exclusive  enjoyment  becomes  a  physical 
impossibility.1 

§  8.  Occupancy  in  Modern  Times ;  Chattels  abandoned  or 
derelict.  —  So  much,  then,  for  primitive  occupancy.  It  is 

1  The  idea  of  occupancy  seems  nat-  real  estate,  the  potential  acquisition 
urally  to  attach  in  the  first  instance  to  of  personal  chattels  from  such  posses- 
the  soil,  and  thus  embrace,  under  the  sion. 
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plain,  that,  in  a  polished  age  and  society  like  ours,  where 
discovered  lands  are  owned,  whether  wild  or  cultivated,  title 
by  occupancy  to  personal  property  can  seldom  occur  save 
where  something  turns  up,  presumably  owned  before,  but 
without  a  known  owner  capable  of  conferring  title.  The 
former  owner  has  most  likely  abandoned  or  lost  it,  or  some 
one  has  stolen  it  from  him.  Possibly  he  lives,  and  is  unaware 
of  his  title ;  or  he  has  died,  leaving  no  one  to  come  forward 
and  claim  the  property  by  transmission. 

To  say  that  the  thing,  being  of  much  intrinsic  worth,  was 
designedly  abandoned  would  rarely  be  less  than  a  violent 
assumption  :  men  may  give  what  they  deem  valuable  for  a 
designated  object,  and  to  persons  of  their  own  choice ;  but 
they  are  not  foolish  enough  to  throw  it  upon  the  public.  Yet 
instances  of  strict  abandonment  are  doubtless  to  be  found, 
especially  where  a  product  is  deemed  valueless  by  the  owner 
who  throws  it  away,  while  to  some  finder  it  would  be  valuable. 
Thus,  manure  belongs  originally  to  the  owner  of  an  animal ; 
but,  by  leaving  the  manure  in  the  road  where  it  was  dropped, 
he  is  presumed  to  have  abandoned  it ;  in  which  case  the  first 
taker  has  a  right  to  appropriate  the  chattel  to  himself.1  A 
similar  rule  would  apply  to  old  clothing,  junk,  ashes,  slops, 
and  the  like,  which  the  owner  casts  aside  as  worthless :  for 
anything  which  one  throws  away,  or  leaves  in  such  manner 
as  to  warrant  an  inference  that  he  means  to  make  no  further 
claim  thereto,  comes  under  the  rule  of  derelict  or  abandoned 
propert}^,  which  may  be  appropriated  by  the  first  taker ; 2 
subject  of  course,  in  each  case,  to  such  paramount  title,  if 
any,  as  local  legislation  may  have  given  the  state  or  munici- 
pality. 

§  9.  Waifs ;  to  whom  they  belong.  —  Waifs  are  stolen  goods 
waived  or  scattered  by  a  thief  in  his  flight  in  order  to  facili- 
tate his  escape.  The  common  law,  according  to  Blackstone, 
made  such  things  the  property  of  the  king,  whenever  taken 

1  Haslem  v.  Lockwood,   37   Conn.         2  Bouvier  Diet. "  Derelict ;  "  2  Kent 

600.    Though  it  is  possible  the  town  Com.  357.  As  to  property  in  the  hands 

might    have  a  right    as  against    the  of  an  officer,  under  judicial  process, 

taker.    Ib.  see  Norton  v.  Nye,  56  Me.  211. 
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on  his  behalf;  any  private  finder  in  this  case  being  disre- 
garded, and  even  the  plundered  owner  himself  being  power- 
less at  law  to  procure  restitution,  on  the  fanciful  theory  that 
he  could  not  have  chased  the  thief  with  sufficient  zeal  if  the 
king's  officer  got  the  property  before  him.  No  such  absurd 
and  unjust  rule  as  this  has  ever  been  adopted  in  the  United  i 
States ;  even  in  England,  it  is  set  out  with  much  reservation. 
And  as  no  title  can  or  ought  to  be  conferred  by  a  thief,  run- 
ning or  standing,  the  true  policy  would  seem  to  be  that 
now  quite  generally  recognized ;  namely,  to  make  the  State, 
wherever  its  officers  take  such  property,  acquire  title  substan- 
tially in  trust  for  the  true  owner,  who  may  regain  the  prop- 
erty on  duly  establishing  his  rights,  and  who,  of  course,  shall 
have  the  things  as  his  own  if  he  takes  them  first  from  the 
thief.1 

§  10.  Treasure-Trove  and  its  Ownership.  —  All  such  derelict 
as  we  have  described  are  of  chattels  inanimate  found  on  the 
earth's  surface.  Where  chattels  of  value  are  found  in  the 
earth,  under  circumstances  which  indicate  that  they  were  at 
some  former  period  concealed  or  deposited  there  by  an  owner 
now  unknown,  they  are  styled  treasure-trove ;  and  the  term 
applies  in  general  to  money,  bullion,  valuable  plate,  and 
works  of  art,  found  hidden  in  any  private  place.  The  fact 
of  burying  or  concealing  indicates  rather  the  desire  to  keep 
safely  than  to  part  possession  ;  and  hence  if  the  owner,  whose 
secret  was  presumably  lost,  can  be  found,  the  property  must 
be  restored  to  him.  But  where  no  owner  can  be  found,  as 
generally  happens,  the  property  vests,  according  to  the  late 
English  law,  in  the  king.  In  most  of  the  United  States,  the 
legislature  has  vested  treasure-trove  in  the  State  as  bona 
vacantia.  But  the  civil  law,  to  a  large  extent,  favored  the 
owner  of  the  soil,  wherever  hidden  treasure  was  found ;  also 
the  casual  finder  in  another  person's  lands.2  Such,  too,  ap- 
pears to  have  been  the  early  rule  of  the  common  law ;  but 

1  1  Bl.  Com.  296,  297 ;  2  Kent  Com.         2  i  Bl.  Com.  295,  296 ;  2  Kent  Com. 

358;   Cro.  Eliz.  694.     Even  the  com-  358 ;  Bouvier  Diet.  "  Treasure-Trove ;" 

mon  law  asserts  the  king's  right  with  Grot,  de  Jure  Bell,  et  Pac.  b.  2,  c.  8, 

numerous  reservations.  §  7. 
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it  is  now  a  criminal  offence  in  England  for  an  individual 
finder  to  appropriate  such  property  to  himself,  while  conceal- 
ing his  discovery  from  the  government.1 

§  11.  Wrecks;  Ancient  and  Modern  Doctrines  as  to  Title. — 
A  sort  of  constructive  abandonment  — or,  as  it  might  rather 
be  termed,  of  forced  abandonment  —  arises  in  the  case  of  a 
wreck.  By  wreck,  we  popularly  denote  the  destruction  of  a 
ship  or  vessel  on  the  shore  ;  and  the  maritime  law,  under  this 
head,  comprehends  goods,  and  fragments  of  the  shattered 
vessel,  which  are  cast  upon  the  land  by  the  sea,  and  left 
so  as  to  belong  to  the  jurisdiction,  not  of  admiralty,  but  of 
common  law.  Goods,  to  be  wreck,  should  be  found  at  low 
water,  between  high  and  low  water  mark ;  though  whether 
resting  wholly  on  the  shore,  or  partially  moved  by  the  water, 
matters  not. 

Wrecked  goods  were  anciently  adjudged  to  belong  to  the 
king ;  not,  on  the  usual  principle  of  derelict,  to  the  first 
finder,  lest  bands  of  wreckers,  those  pests  of  a  community, 
should  be  too  greatly  incited  to  plunder;  nor  even  to  the 
original  owner,  because  it  was  said  that  all  title  had  passed 
out  of  him  when  the  ship  went  down.  This  sovereign  right 
was  usually  delegated,  b}7  way  of  a  perquisite,  to  the  lord 
of  the  manor.  But  thus  to  apply  the  law  of  derelict  was 
felt  to  be  harsh  indeed  towards  the  owner;  it  was  adding 
sorrow  to  sorrow :  and  hence  was  enacted  the  statute  of 
Edward  I.,  giving  to  the  owner  of  wrecked  property  a  year 
and  a  day  in  which  to  make  his  claim  ;  and  further  provid- 
ing, as  the  commentaries  ran,  that  if  a  man,  or  a  dog,  or  a 
cat,  escaped  alive  to  shore,  the  vessel  should  not  be  deemed 
a  wreck.2 

Out  of  this  latter  quaint  expression  grew  a  curious  contro- 
versy, in  which  the  sensible  and  humane,  finally  prevailed 
over  the  more  precise  construction  of  the  statute  ;  for  it  was 
decided  in  a  case  before  Lord  Mansfield  about  a  century  ago, 
upon  full  argument,  that  the  dog  and  cat  of  the  old  law  were 

1  Reg.  v.  Thomas,  12  W.  R.  108.  2  Stat.  Westra.  3  Edw.  I.  c.  4, 
See  also  2  Bish.  Crim.  Law,  5th  ed.  amending  earlier  statutes ;  Hamilton 
§§  875,  876.  v.  Davis,  5  Burr.  2732. 
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used  merely  by  way  of  illustration,  and  not  in  a  literal  sense ; 
that  the  true  intent  of  the  act  was  to  save  the  goods  to  the 
owner,  provided  something  remained  to  identify  the  property 
as  his,  whether  it  were  a  live  animal  or  a  dead  one,  or  any 
distinguishing  mark.  The  whole  inquiry,  therefore,  conform- 
ably to  this  decision,  resolves  itself  into  a  question  of  owner- 
ship ;  and,  under  this  statute  (which  is  old  enough  to  be 
deemed  part  of  the  common  law  of  our  country  as  well  as 
of  England),  the  goods  go  to  the  original  owner  if  their 
identity  can  be  established.  A  year  arid  a  day  is  the  period 
allowed  for  the  owner  of  wrecked  goods  to  make  his  claim 
known  ;  and,  where  the  goods  are  of  a  perishable  nature, 
they  are  sold,  and  the  proceeds  are  retained  subject  to  the 
same  rule  of  final  disposition.1 

Ships  or  vessels,  and  their  merchandise,  found  construc- 
tively derelict  or  abandoned  at  sea,  are  not,  it  is  perceived, 
within  the  strict  definition  of  wreck,  though  apparently  once 
regarded  as  a  sovereign  perquisite  of  a  similar  sort.  Later 
English  statutes  require  the  proceeds  of  such  property,  when 
sold,  to  be  placed  in  the  national  exchequer,  subject  there  to 
be  claimed  by  the  true  owner  within  a  year  and  a  day.2  So 
that  the  same  generous  policy  now  prevails,  whether  the 
admiralty  or  common-law  courts  take  jurisdiction. 

§  12.  The  Same  Subject.  —  Since  admiralty  jurisdiction  be- 
longs to  the  United  States,  and  that  at  common  law  over  the 
sea-shore  to  the  several  States,  our  American  law  of  wreck 
and  derelict  at  sea  must  necessarily  be  of  limited  applica- 
tion, whether  on  State  or  Federal  side.  But  appropriate 
legislation  has  done  much  to  insure  uniformity,  and  to  secure 
justice  to  the  true  owner,  under  whatever  circumstances.  It 
would  appear  that  the  proceeds  of  derelict  property  found  at 
sea,  for  which  no  claimant  appears,  vest  in  the  United  States, 
subject  to  the  payment  of  salvage.3  As  to  property  thrown 
upon  the  coasts,  or  found  in  inland  waters,  the  law  of  the 

1  1  Bl.  Com.  291,  292 ;  Hamilton  v.    Viet.  c.  63 ;  1  Sch.  Pers.  Prop.  §  334; 
Davis,  5  Burr.  2732;  Bract,  lib.  3,  c.  3;     Palmer  v.  Rouse,  3  H.  &  N.  505. 

'2  Kent  Com.  323.  See  Dunwich  v.  s  Peabody  v.  Bags  of  Cotton,  2  Am, 
Perry,  1  B.  &  Ad.  831.  Jur.  119;  2  Kent  Com.  359;  Chase  v 

2  Acts  17  &  18  Viet,  e.  104  •  25  &  26    Corcoran,  106  Mass.  286. 
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particular  State  applies;  the  general  policy  of  American 
legislation  being,  however,  to  keep  the  property  or  its  pro- 
ceeds for  a  year,  subject  to  redemption  by  the  owner ;  and,  if 
not  claimed  within  that  period,  to  put  the  proceeds  into  the 
public  treasury ;  usually  regarding  the  casual  finder  only  to 
the  extent  of  paying  all  expenses,  and  perhaps  allowing  him 
something  by  way  of  salvage  besides.  Commissioners  are 
appointed  to  take  custody  of  shipwrecked  goods,  and  pre- 
serve them  on  behalf  of  the  State,  subject  to  the  owner's 
claims  within  the  specified  period ;  and  penalties  are  imposed 
upon  all  private  persons  who  intermeddle  with  such  property 
with  the  object  of  appropriating  it  to  themselves.1 

§  13.  Various  Things  afloat  without  Apparent  Ownership. — 
In  construing  all  such  statutes,  the  courts  are  careful  not  only 
to  distinguish  between  ships  and  goods  cast  upon  the  shore 
by  the  sea  and  those  found  afloat  without  an  apparent  owner, 
but  even  in  the  latter  class  of  cases  to  discriminate  according 
as  circumstances  may  indicate  that  the  property  was  or  was 
not  actually  adrift  because  of  some  marine  disaster.  Thus, 
timber  found  floating  loose  not  far  from  land  may  have  merely 
slipped  from  its  proper  fastenings ;  and  so  it  may  frequently 
be  with  a  stray  boat.  Some  statutes  are  enacted  with  special 
provision  for  floating  timber  ;  and,  in  general,  the  burden- 
some formalities  attending  wreck  legislation  are  not  to  be 
pursued  where  apparently  there  has  been  no  marine  disaster. 
Especially  is  this  true  of  salvage  compensation ;  though  doubt- 
less the  owner  of  the  rescued  property  ought  at  least  to  make 
the  finder  whole  for  all  expenses  incidental  to  its  preservation 
while  in  the  latter's  keeping.2 

Whether  marine  products  like  seaweed,  cast  upon  the 
shore,  between  high  and  low  water  mark,  may  be  taken  by 
the  first  finder,  on  the  general  principle  of  occupancy,  is  a 
question  on  which  authorities  differ :  for  the  reason,  that  by 
the  rule  of  some  States,  like  Massachusetts,  the  rights  of  the 

1  See  2  Kent  Com.  359,  with  refer-         2  Scott  v.   Willson,   3  N.   H.   321 ; 

ence  to  local  statutes,  in  notes  ;  Chase  Barren  v.  Davis,  4  N.  H.  338 ;  Palmer 

u.  Corcoran,  106  Mass.  286  ;  Mass.  Gen.  v.  Rouse,  3  Hurl.  &  N.  505  ;  Baker  v. 

Sts.  c.  81.    As  to  salvage  generally,  Hoag.  3  Seld.  555 ;  Chase  v.  Corcoran, 

see  1  Sch.  Pers.  Prop.  §§  329,  330.  106  Mass.  286,  and  authorities  cited. 
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owner  of  adjoining  soil  are  deemed  to  extend  to  low-water 
mark  ;  while  in  others,  like  Connecticut,  they  are  limited  at 
high-water.  Where  the  former  rule  applies,  the  proprietor- 
ship of  the  soil  would  appear  to  confer  a  title,  even  as  to 
wrecks,  only  secondary  to  the  paramount  claims  of  the  State 
and  the  original  owner,  and  quite  sufficient  for  dispossessing 
any  intruder  upon  the  shore  who  claims  to  have  been  the 
first  finder.1 

§  14.  Lost  Chattels  ;  Rights  of  Finder,  etc.  —  As  to  lost  chat- 
tels, the  general  rule  is  drawn,  like  that  of  goods  strictly 
abandoned,  from  the  broad  principle  of  occupancy.  And 
here  the  first  finder  will  acquire  title  to  the  thing  by  taking 
possession  ;  his  right  of  ownership,  however,  being  less  sub- 
stantial than  in  the  instance  of  derelict,  inasmuch  as  there 
still  remains  a  paramount  claimant ;  namely,  the  loser,  who 
may  recover  the  property  on  presenting  himself  and  estab- 
lishing his  right.  The  finder  of  lost  property,  then,  has,  at 
the  common  law,  a  valid  title  thereto  against  all  the  world 
except  the  true  owner.2  Nor  is  lost  property  the  subject  of 
larceny,  while  the  finder  remains  in  ignorance  of  the  former 
owner.3 

The  leading  English  case  on  the  finder's  title  to  lost  goods 
is  Bridges  v.  Hawkesworth.*  A  commercial  traveller  called 
at  a  shop  on  business ;  and,  as  he  was  leaving,  saw  a  small 
parcel  lying  on  the  floor,  which  he  picked  up,  and  showed  to 
the  shopman.  Opening  the  parcel  in  the  shopman's  presence, 
he  found  it  contained  a  considerable  sum  of  money.  He  now 
called  one  of  the  firm,  and  placed  the  money  in  his  hands  for 
the  purpose  of  having  the  property  duly  advertised  for  an 
owner.  This  was  done  ;  but  the  advertisement  remained  un- 
answered. No  owner  appeared ;  and,  after  three  years  had 
elapsed,  the  commercial  traveller  asked  the  firm  to  return 

1  Mather    v.    Chapman,   40    Conn.     605;    2  Kent  Com.  356;    McAvoy  v. 
382,  passim ;  contra,  Barker  v.  Bates,  13    Medina,  11  Allen,  548. 

Pick.  255.    And  see   Reg.  v.  Clinton,  8  Lawrence  v.  State,!  Humph.  228; 

Ir.  Law  Rep.  4  C.  L.  6, 15,  cited  2  Bish.  Queen  v.  Glyde,  L.  R.  1  C.   C.  739. 

Crim.  Law,  §  877.  And  see  infra. 

2  Bridges  v.  Ha wkes  worth,  7  E.  L.  4  7  E.  L.  &  Eq.  424  ;  15  Jur.  1079 
&  Eq.  424;   15  Jur.  1079;  1  Strange,  (Q.  B.  1851).  And  see  Merry  v.  Green, 

7  M.  &  W.  623. 
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the  property  to  him,  offering  at  the  same  time  to  pay  all  ex- 
penses, and  furnish  indemnity  ;  but  the  firm  refused  to  do  so. 
Upon  this  state  of  facts  a  suit  was  brought.  It  was  clear, 
that,  had  the  parcel  been  found  outside  of  the  shop,  the  finder's 
right  would  have  accrued  ;  nor  did  the  circumstances  show  a 
waiver  of  such  right.  But  the  single  point  at  issue,  and  a 
novel  one  at  common  law,  was,  whether  the  circumstance  of 
finding  the  property  in  their  shop  gave  the  firm  any  right  as 
against  the  finder.  The  court  decided  that  it  did  not,  and 
applied  to  the  case  the  general  rule  of  occupancy ;  giving  the 
property  to  the  finder  exclusively.  We  may  not  from  this 
case,  however,  safely  conclude  that  the  local  situation  of  the 
property  is  always  to  be  disregarded.  Yet  the  general  rule 
now  favored  is  that  the  finder  of  lost  property  is  entitled  to 
it  as  against  all  the  world  except  the  true  owner,  and  that 
the  place  where  it  is  found  is  ordinarily  of  no  consequence, 
provided  the  finder  be  no  trespasser.1  Merely  to  see  a 
thing  which  the  owner  has  casualty  laid  down,  and  forgotten 
to  take  away,  —  both  parties  being  customers  in  the  place 
where  it  is  left,  —  does  not  appear,  nevertheless,  to  be  so 
positive  a  case  of  occupancy  as  to  entitle  one  to  the  rights 
of  a  finder.2 

How  far  the  loser's  own  title  may  be  put  at  jeopardy  by 
subsequent  transfers  of  the  found  chattel  will  be  presently 
noticed.3  As  to  the  finder,  there  are  certain  duties  and  rights 


1  Thus,  there  is  a  later  Massachu- 
setts case,  which  decides  that  where  a 
transient  customer  accidentally  leaves 
his  pocket-book  on  the  table  at  a  bar- 
ber's shop,  and  another  customer  sees 
it,  and  hands  it  to  the  barber  to  be  ad- 
vertised and  kept  for  the  true  owner, 
the  barber's  title  is  paramount  to  that 
of  this  latter  customer.  McAvoy  v. 
Medina,  11  Allen,  548;  Lawrence  v. 
State,  1  Humph.  228.  Semble,  that 
under  such  circumstances  as  these  a 
waiver  of  the  finder's  right,  if  any 
right  existed,  might  be  inferred.  For 
there  may  be  a  delivery  to  the  owner 
of  the  premises  inconsistent  with  such 
waiver.  Even  an  employee  who  finds 

14 


lost  property  on  the  employer's  prem- 
ises may,  as  against  the  employer, 
claim  the  property,  as  it  is  held,  where 
delivered  only  temporarily  to  the  latter. 
Bowen  v.  Sullivan,  62  Ind.  281  ;  Ha- 
maker  v.  Blanchard,  90  Penn.  St.  377. 
Hence  the  right  of  finder  may  accrue, 
though  the  receptacle  in  which  the 
thing  was  found  belonged  to  another, 
and  the  finder  was  merely  a  bailee. 
Durfee  v.  Jones,  11  R.  I.  588.  And  see 
Tancil  v.  Seaton,  28  Gratt.  601,  as  to  a 
bank-note. 

2  See  Kincaid  v.  Eaton,  98  Mass. 
139 ;  Merry  v.  Green,  7  M.  &  W.  623. 

8  See,  as  to  market-overt,  &c.,  infra. 
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resulting  from  the  discovery.  He  should  not  only  take  suit- 
able care  of  the  property  if  he  assumes  to  be  the  lawful  finder 
at  all,  but  should  make  reasonable  efforts  to  ascertain  the 
true  owner :  all  this  according  to  the  special  circumstances 
of  the  case,  and  with  due  reference  to  the  value  and  perish- 
ability of  the  chattel.  Advertising  is  usually  resorted  to  ; 
and,  as  the  loser  will  probably  advertise  likewise  in  a  matter 
of  value,  the  finder  can  hardly  be  justified  in  turning  from 
traces  of  ownership  which  are  placed  before  his  eyes. 

§  15.  The  Same  Subject.  —  It  follows  that  the  finder  is 
always  entitled  to  suitable  recompense  for  the  expense  and 
labor  to  which  he  may  have  been  put  in  preserving  the 
chattel  and  ascertaining  the  former  owner  ;  in  other  words, 
to  full  indemnity.  And,  besides,  if  the  loser  offer  a  reward 
for  its  restoration,  the  finder,  upon  giving  it  up,  has  the  right 
to  demand  payment  of  the  same  ;  but  as  questions  of  this 
kind,  so  far  as  lost  property  on  land  is  concerned,  are  deter- 
mined upon  the  principles  of  contract,  and  not  salvage,  —  in 
which  respect  we  follow  the  Roman  law,  —  the  finder,  who 
once  accepts  in  satisfaction  less  than  the  advertised  reward, 
cannot  afterwards  claim  the  full  amount  offered  by  the  loser, 
even  though  he  had  deserved  it.1  Until  a  perfect  title  has 
accrued  to  the  finder  through  lapse  of  time  and  the  non- 
appearance  of  the  true  owner,  his  right  of  possession  is  to  be 
deemed  rather  in  trust  than  by  way  of  ownership ;  a  title 
sufficient,  nevertheless,  to  enable  him  to  maintain  trover 
against  all  third  parties.2 

Legislation  has,  here  as  elsewhere,  sought  lately  to  narrow 
the  rights  of  the  individual  occupant,  by  making  the  State  or 


1  2  Kent  Com.  356,  357 ;  Nicholson 
v.  Chapman,  2  H.  Bl.  254  ;  Wentworth 
v.  Day,  3  Met.  352;  Marvin  v.  Treat, 
37  Conn.  96.  As  to  the  finder's  lien 
for  compensation,  see  1  Sch.  Pers. 
Prop.  §  381  ;  Wood  v.  Pierson,  45 
Mich.  313.  The  finder  cannot  withhold 
possession  from  the  known  loser  for 
the  sake  of  a  reward,  and  a  promise 
thus  extorted  from  the  latter  is  void. 
1  New  Mex.  226.  But  his  right  to  a 


reward  is  not  waived  by  insisting  on 
the  identification  of  the  property  or 
any  legal  advantage  connected  with 
the  finding.  His  conduct  as  to  an  as- 
certained owner  must  be  judged  by  all 
the  circumstances.  Wood  v.  Pierson, 
45  Mich.  313. 

2  2  Kent  356;  Bridges  v.  Hawkes- 
worth,  7  E.  L.  &  Eq.  424;  15  Jur. 
1079. 
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local  municipality  a  paramount  owner,  and  at  the  same  time 
taking  such  initial  steps  as  may  the  better  enable  the  true 
owner  to  trace  out  and  recover  his  property.  Under  the 
policy  of  Massachusetts  and  some  other  States,  the  first  finder 
seems  to  be  treated  somewhat  as  a  salvor,  though  perhaps  not 
quite  so  favorably ;  and,  next  to  the  loser,  the  public  steps  in 
as  the  paramount  party  entitled  to  the  benefit  of  a  discovery 
of  lost  chattels.  The  practical  enforcement  of  such  legis- 
lation must  needs  be  difficult  ;  in  small  things,  and  with 
reference  to  society  at  large,  almost  impossible  ;  since  the 
finder,  secure  in  what  he  deems  a  natural  right,  will  risk 
threatened  penalties  in  the  hope  of  personal  advantage  :  yet 
where,  in  the  case  of  valuable  goods,  the  machinery  can  work 
without  grinding  to  pieces,  there  is  much  to  commend  a  rule 
whose  theory  is  to  substitute  for  individual  aggrandizement 
the  equal  welfare  of  all.1 

§  16.  Rule  as  to  Lost  Negotiable  Instruments.  —  Now  that 
valuable  chattels  of  the  incorporeal  sort  abound,  written  in- 
struments have  become  important  muniments  of  title.  Let 
us  apply  to  these  the  doctrine  of  lost  and  found.  If  a  writ- 
ing be  lost  or  destroyed,  the  cause  of  action  thereon  is  not 
thereby  extinguished ;  for  the  general  principle  is,  that  the 
party  who  seeks  to  recover  upon  it  must  first  prove  the  loss 
affirmatively  by  direct  or  indirect  testimony,  according  to  the 
circumstances ;  after  which  he  may  furnish  secondary  proof 
of  its  contents.  This  is  the  only  prerequisite  to  a  full  recov- 
ery, unless  the  writing  were  of  a  negotiable  character.2 

But  this  difficulty  presents  itself  in  the  case  of  lost  nego- 
tiable instruments,  like  bills,  notes,  and  coupon  bonds :  that 
the  party  liable  for  payment  thereof  has  undertaken  to  pay  ac- 
cording to  its  tenor  any  one  who  may  present  the  instrument 
properly  indorsed  to  himself,  or  who  occupies  the  mercantile 
standing  of  " bearer;"  and  accordingly  should  require  the  in- 
strument to  be  delivered  up  to  him  for  his  suitable  protection. 


1  See  2  Kent  Cora.  356  n. ;   Mass.    430 ;  Hoereth  v.  Franklin  Mill  Co.,  30 
Pub.   Stats.    (1882)    c.    95;    Jones  v.    111.  151 ;  Swift  v.  Stevens,  8  Conn.  431 ; 
Smyth,  18  N.  H.  119.  1  Greenl.  Evid.  §  558. 

2  Clark  v.  Hornbeck,  2  C.  E.  Green, 
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Hence  the  law  courts  laid  down  the  rule,  that  the  party  liable 
on  negotiable  paper  could  be  sued  if  the  writing  were  proved 
to  be  utterly  destroyed,  or  lost  while  requiring  some  indorse- 
ment to  give  it  negotiability,  or  even  if  lost  when  overdue ; 
in  other  words,  whenever  the  instrument  was  not  in  the  full 
negotiable  condition  at  the  time  the  rightful  owner  had  parted 
possession  ;  for  here  the  party  liable  on  the  instrument  in- 
curred no  risk  ;  but  otherwise  the  loss  constituted  a  good 
defence.  This  principle  of  defence  was  applied  to  bank- 
notes, bills,  promissory  notes,  coupon  bonds,  and  the  like ; 
indeed,  wherever  any  finder  might  give  the  instrument 
new  circulation,  and  render  the  debtor  liable  a  second 
time. 

But  since  the  law  here  failed  to  do  full  justice  between  the 
parties,  equity  came  in  with  a  remedy  well  adapted  to  the 
emergency.  Its  rule  was,  that  the  party  justly  entitled  to 
the  instrument,  who  was  unable  either  to  produce  it,  or  show 
that  when  he  parted  possession  it  was  unavailable  for  title  to 
others,  should  give  a  bond  of  indemnity  to  the  debtor  party, 
and  thereupon  might  recover  what  was  due.  This  has  at 
length  become  the  prevailing  doctrine  of  England  and  Amer- 
ica ;  our  modern  practice  so  blending  equity  and  common-law 
functions  as  to  enable  the  ordinary  tribunals  in  most  instances 
to  afford  a  remedy  of  the  same  sort.1  Manifestly,  however, 
no  negotiable  instrument,  lost  or  not  lost,  is  to  be  sued  upon 
before  the  maturity  of  the  debt  which  it  represents;2  and,  if 
a  bond  of  indemnity  from  the  loser  will  suffice  to  enable  him 
to  recover  on  the  lost  instrument  in  any  case,  it  is  simply  be- 
cause this  gives  adequate  protection  to  the  party  liable,  since 


1  Clay  v.  Crowe,  8  Ex.  295 ;  Tuttle  of   Mobile   v.  Meagher,  33   Ala.  622 ; 

v.  Standish,  4  Allen,  387;  Des  Arts  v.  Story  Eq.  Jur.  §§  81,  82.     And  see,  as 

Leggett,  16  N.  Y.  582 ;   2  Pars.  Bills  to  a  lost  insurance  policy,  England  v. 

&  Notes,  260-263 ;    1  Sch.  Pers.  Prop.  Lord  Tredegar,  L.  R.  1  Eq.  344.   Equi- 

§458;  Hough  v.  Barton,  20  Vt.  455;  ty  here  seeks  to  afford  relief  without 

Wofford  v.  Police,  44  Miss.  579 ;  Hill  violating  equal  or  superior  equities  to 

v.  Barney,  18  N.  H.  607  ;  McMillan  v.  that  of  the  loser.     Chesapeake  Canal 

Bethold,  35  111.  250 ;  Elliott  v.  Wood-  Co.  v.  Blair,  45  Md.  102. 

ward,  18  Tnd.  18:];  Fells  Point  Savings  2  Clay  v.  Crowe,  8    Ex.   295,  per 

Institution   v.   Weedon,   18    Md.   320;  Parke,  B. 
Perkins  v.  Cushman,  44  Me.  484 ;  Bank 
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the  indemnity  requisite  is  always  assumed  to  be  that  which 
properly  covers  the  whole  ground.1 

§  17.  Estrays  and  Wild  Animals;  Their  Ownership.  —  An 
estray  is  any  domestic  animal  whose  owner  is  unknown. 
Estrays  at  English  law  belonged  to  the  lord  of  the  soil  within 
whose  domains  they  happened  to  be  found;  but  proclamation 
in  the  adjoining  towns  was  usually  required,  and  the  former 
owner  had  a  year  and  a  day  allowed  him  to  reclaim  the  prop- 
erty as  his  own.  In  most  if  not  all  of  the  United  States,  there 
are  statutes  concerning  estrays  and  animals  generally  which 
are  found  running  at  large ;  the  common  practice  being  for 
the  city  or  town  authorities  to  impound  the  animals,  subject 
to  the  true  owner's  reasonable  claim ;  and  if  no  owner  appears 
to  claim  and  pay  expenses,  to  dispose  of  them  finally  for  the 
benefit  of  the  public.2  Tame  animals  found  at  large  are  doubt- 
less sometimes  of  the  derelict  sort, — unusual  labor  and  expense 
being  involved  in  the  keeping  of  this  class  of  chattels,  —  but 
have  more  commonly  strayed  from  the  true  owner.  The  public 
health  and  safety  furnish  reasons  for  other  statutes  and  ordi- 
nances relating  to  stray  animals,  such  as  permitting  unlicensed 
dogs  to  be  killed,  trespassing  animals  to  be  impounded  by  the 
finder,  and  the  like.3  But  as  all  such  legislation  is  in  dero- 
gation of  private  rights,  every  act  of  this  sort  is  to  be  fairly 
construed  ;  in  the  owner's  favor  if  possible,  and  against  those 
who  would  wantonly  deprive  him  of  his  property ;  yet  always 

1  Tuttle  v.  Standish,  4  Allen,  387 ;  cannot  claim  reward,  but  only  indem- 
Bond   v.    Whitfield,   32   Ga.  215;    Sa-  nity.     Amory  v.  Flyn,  10  Johns.  102 ; 
vannah    Nat.    Bank    v.    Haskins,   101  Ford  v.  Ford,  3  Wis.  399.     The  person 
Mass.  370.  upon   whose  premises   cattle   stray  is 

2  Strauser  v.  Rosier,  58  Penn.  St.  sometimes  allowed  to  detain  them.     A 
496  ;    State  v.   Harvey,  28  Tex.  632 ;  lien   upon  the  estray  for  expenses  is 
Newsom  v.  Hart,  14  Mich.  233 ;  Boothe  given  here  by  legislation.     63  Me.  84. 
v.  Fitzpatrick,  36   Vt.  681  ;    Clark  v.  But  a  private  right  to  distrain  animals 
Lewis,  35  111.  417  ;  Abb.  U.  S.  Dig.  1st  merely  grazing  upon  the  highway  is 
Series,  "  Animals  ;  "  Whitlock  v.  West,  not  to  be  inferred.     36  Wis.  42. 

26  Conn.  406;  Rice  v.  Underwood,  27  3  Kerr  v.  Seaver,  11  Allen,  151; 
Mo.  551  ;  Goodwyn  v.  Cheveley,  4  Carter  y.  Dow,  16  Wis.  298 ;  Adams 
H.  &  N.  631  ;  Morse  v.  Eeed,  28  Me.  v.  Adams,  13  Pick.  384 ;  Stevens  v. 
481  ;  63  Me.  154.  In  some  States  the  Curtis,  18  Pick.  227;  Campbell  v. 
property  goes  to  the  finder,  if  not  Evans,  45  N.  Y.  356 ;  Blair  v.  Fore- 
claimed.  Hudson  v.  Agee,  6  Bush,  hand,  100  Mass.  136  ;  Ladue  v.  Branch, 
366.  One  who  takes  up  an  estray  42  Vt.  574 ;  1  Sch.  Pers.  Prop.  §  50. 
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with  due  regard  for  the  ancient  maxim,  that  one  should  so  use 
what  belongs  to  himself  as  not  to  injure  others.1 

Wild  animals,  whose  ownership  has  already  formed  a  topic 
for  investigation,  furnish  the  only  distinct  class  of  chattels 
which  could  possibly  have  been  made  the  subject  of  primitive 
occupancy.2  Even  here,  notwithstanding  the  universal  prin- 
ciple of  law,  that  all  mankind  may  pursue  and  take  animals, 
whether  of  the  air,  earth,  or  water,  in  a  wild, state,  the  first 
occupant  becoming  the  owner,  there  is  found  a  restraint  which 
ownership  of  the  soil  imposes,  and  which  fastens  the  closer  as 
population  grows  and  civilization  advances.3 

§  18.  Stolen  Chattels;  Rights  of  Ownership,  etc.  —  The  doc- 
trine  of  chattels  lost  borders  closely  upon  that  of  stolen  chat- 
tels ;  but  the  standing  of  the  taker,  in  the  latter  instance,  is 
found  essentially  different  in  the  circumstance  that  he  has 
knowingly  deprived  the  true  owner  of  his  property.  The 
ancient  laws  of  Europe  seemed  not  averse  to  substituting 
the  king  for  the  thief,  in  all  respects  except  punishment  for 
the  crime  ;  for,  upon  the  latter's  conviction,  the  stolen  goods 
were  confiscated  to  the  sovereign,  without  paying  the  slight- 
est regard  to  the  true  owner's  claim.  But,  in  course  of  time, 
men  grew  wiser  ;  and  it  is  now  our  fundamental  rule  of  per- 
sonal property,  that  no  man  shall  be  deprived  of  his  own 
property,  without  his  consent.4  At  this  day,  the  rightful 

1  See,  besides  cases  supra,  2  Kent  e.  g.  Texas,  an  owner  of  cattle  brands 

Com.  359  ;  1  Bl.  Com.  297  ;  2  ib.  14 ;  his  animals ;  and  the  brand,  being  mat- 

Ibottson  v.  Peat,  3  H.  &  C.  644 ;  Drew  ter   of  public   record,   identifies   such 

v.  Spaulding,  45  N.  H.  472;  Wheatly  property.     State  v.  Haws,  41  Tex.  161; 

v.  Harris,  4  Sneed,  468;    Williams  v.  ib.  168,  186;  Allen  v.  State,  42  Tex. 

Dixon,  65  N.  C.  416.     The  estray  de-  517.     See  more  generally  as  to  legisla- 

cisions  are  very  numerous,  but  not  of  tion  concerning  animals,  1  Sch.  Pers. 

much  general   importance.     In  newly  Prop.  §  50,  notes, 
settled  and  agricultural  regions,  cattle          2  1  Sch.  Pers.  Prop.  §§  48-51,  97. 
are  generally   permitted   to   range   at          3  See  2  Bl.  Com.  403  ;  Inst.  2,  1,  12; 

will.     5  Col.   425.     But   statutory   re-  1  Sch.  Pers.  Prop.  §§  48-51.     Statutes 

strictions   are   imposed    as    population  may  affect  this  right  of  occupancy  like- 

increases;   such  enactments,   however,  wise.    See,  for  instance,  the  game  laws 

receiving  a  fair  interpretation  as  to  the  of  England,  2  Bl.  Com.  410-419,  and  n. 

owner  of  animals.     Marietta  R.  v.  Ste-  The  trespasser  on    land   acquires   no 

phenson,  24  Ohio  St.  48 ;  Montgomery  property   in   animals    killed    there   as 

r.  Breed,  34  Wis.  649 ;   Weir  v.  Cram,  against  the  owner  of  the  soil.     Blades 

37  Iowa,  649.  v.  Higgs,  11  H.  L.  Cas.  621. 

In  some  large  cattle-raising  States,         *  Hoffman  v.  Carow,  22  Wend.  285; 
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§  19  TITLE   TO   PERSONAL   PROPERTY.  [PART   IV. 

owner,  although  out  of  possession,  has  a  right  to  sell  the 
property  of  which  another  has  wrongfully  deprived  him,  and 
to  convey  a  title  sufficient  for  the  latter  to  set  up  in  order  to 
dispossess  the  wrong-doer.1  As  against  the  thief  or  wrong- 
doer:  furthermore,  as  against  any  subsequent  person  who 
has  acquired  possession  with  knowledge  of  the  theft,  the 
true  owner  may  follow  up  and  regain  the  chattel  which  he 
had  never  intended  to  part  with  ;  for  since  the  thief  himself 
had  no  legal  title  to  be  transferred,  neither  has  one  who 
stands  upon  that  title,  at  all  events  where  he  knew  it  had 
been  wrongfully  acquired.2 

It  matters  not  what  the  purchaser  in  bad  faith  may  have 
paid  for  the  goods :  the  law  does  not  suffer  the  guilty  par- 
taker to  profit  by  the  thief's  criminal  act.  Upon  conviction 
of  the  thief,  according  to  the  practice  commonly  sanctioned 
by  statute  at  the  present  day,  the  property,  if  in  the  custody 
of  the  law-officers,  becomes  reinvested  in  the  owner,  and  is 
restored  to  him.3  Neither  reward,  nor  indemnity  for  expenses 
incurred,  can  be  demanded  by  the  wrong-doer ;  and  to  dis- 
courage the  compounding  of  crimes  —  a  practice  to  which  an 
owner  too  naturally  inclines,  so  long  as  the  thief  can  keep 
him  at  armVlength  —  there  are  frequently  enactments, 
founded  in  sound  policy,  which  make  it  a  penal  offence  even 
to  offer  rewards  for  property  stolen  or  lost  in  terms  purport- 
ing that  money  will  be  paid  and  no  questions  asked,  on 
restitution.4 

§  19.  Bona  Fide  Holder's  Title  to  Lost  or  Stolen  Chattels. — 
Justice  demands,  therefore,  and  the  law  concedes,  that  the 
owner  of  lost  or  stolen  personal  property  may  pursue  and  re- 

2  Kent  Com.  321,  323  ;  2  Bl.  Com.  449,  3  Scattergood  v.  Sylvester,  15  Q.  B. 

450.  506 ;  supra,  §  9. 

1  Tome    v.   Dubois,   6    Wall.   648;  4  Florence   Sewing-Machine   Co.  v. 
Hall  v.  Robinson,  2  Comst.  293 ;  Car-  Warford,   1    Sweeny,  433 ;    Lockhart 
penter  v.  Hale,  8  Gray,  157.  v.  Barnard,  14  M.  &  W.  674 ;  24  &  25 

2  Possession  of  personal  property,  Viet.  c.  96,  §  102.     If  a  stolen  chattel 
obtained   by  taking  it  by  a  trespass  be  pledged  by  a  wrong-doer,  the  pledgee 
from  the  premises  of  the  person  pre-  in  general  acquires  no  title.    1  Sch.  Pers. 
viously  in  possession,   gives  the  tres-  Prop.  §  406  ;  Singer  Man.  Co.  v.  Clark, 
passer  no  right  as  against  the  other.  5  Ex.  D.  37 ;  Cooper  v.  Willomatt,  1 
Cumberledge  v.  Cole,  44  Iowa,  181.  C.  B.  672.    See  as  to  pledge  in  general, 

1  Sch.  Pers.  Prop.  Part  III.  c.  5. 
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claim  the  chattel  wherever  he  can  find  and  identify  it.  But, 
in  his  pursuit,  he  is  sometimes  met  by  a  countervailing  equity  ; 
namely,  that  of  some  holder  of  the  chattel  who  has  acquired 
it  in  good  faith,  and  on  payment  of  a  valuable  consider- 
ation. Here  the  law  is  in  a  quandary.  It  is  difficult  to 
apply  a  just  rule ;  some  innocent  person  must  needs  suffer 
loss.  In  England,  the  doctrine  of  sale  in  markets-overt  or 
fairs  has  long  been  enforced  to  meet  such  cases.  Sales  in 
markets-overt  are  available  against  the  original  owner  for  the 
protection  of  an  innocent  purchaser,  even  though  he  bought 
the  goods  of  a  thief.  While,  in  the  country,  there  were  cus- 
tomary days  for  market-overt  sales,  and  a  customary  spot  of 
ground  for  particular  kinds  of  goods,  thus  insuring  somewhat 
that  publicity  of  transfer  which  the  law  contemplated  as  essen- 
tial, the  owner's  chance  of  recovering  his  goods,  if  they  were 
once  brought  into  London,  were  very  slight ;  for,  in  that  city, 
every  shop  where  goods  of  that  particular  sort  were  profess- 
edly exposed  to  sale  was  deemed  for  that  purpose  a  market- 
overt,  and  every  day  of  the  week,  save  Sunday,  a  market  day. 
Such,  for  centuries,  has  been  the  English  rule,  beginning  at  a 
period  when  simple  methods  of  corporeal  transfer  prevailed, 
and  extending  down  into  an  age  of  mercantile  transactions 
of  the  most  varied  and  complex  sort.1  This  antiquated  doc- 
trine of  markets-overt  has  never  been  recognized  in  the 
United  States :  on  the  contrary,  we  find  it  in  several  States 
expressly  repudiated.2  Even  in  England  it  has  not  been 
allowed  to  apply  to  transfers  by  gift  or  pledge,  nor  to  sales 
conducted  after  sunset  or  in  closed  shops,  nor  under  circum- 
stances inconsistent  with  a  bona  fide  purchase :  in  a  word,  the 
whole  transaction,  through  delivery  and  payment,  should  be 
free  from  artifice  and  stealth,  so  that  the  former  owner  may 
have  a  full  opportunity  of  overtaking  the  goods,  and  stopping 
the  sale  before  it  is  too  late.3 

1  Cundy  v.  Lindsay,   3  App.  Cas.  v.  Jones,  64  N.  C.  318 ;  Dawson  v.  Su- 
459.    If  not  purchased  in  market-overt,  song,  1  Heisk.  243;  2  Kent  Com.  323, 
the  bona  fide  holder's  title  is  infirm.    Ib.  824;    Ketchum  v.  Brennan,  63  Miss. 

2  Ventress  v.   Smith,  10  Pet.  161;  596;  79  Penn.  St.  290 ;  Quinn  v.  Davis, 
Hoffman    v.  Carow,   22    Wend.  285 ;  78  Penn.  St.  15. 

Dame  v.  Baldwin,  8  Mass.  518 ;  Black         3  Crane    v.   London    Dock    Co.,  5 
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The  American  rule  being  to  disregard  this  whole  system 
of  markets-overt,  we  are  thrown  back  upon  the  general  doc- 
trine of  the  civilians  of  Europe,  that  no  one  can  transfer  a 
greater  title  than  he  himself  has.  We  shield  the  true  owner 
from  loss ;  and  consequently  the  bona  fide  purchaser,  like 
the  dishonest  receiver  and  the  thief,  must  surrender  the 
chattel  to  the  owner,  whose  right  to  lay  hold  of  that  which 
was  taken  without  his  consent,  wherever  he  can  find  it,  is 
thus  put  upon  the  very  strongest  foundation.  The  purchaser, 
in  that  event,  has  no  recourse  but  to  the  party  from  whom  he 
purchased ;  he  must  rely  for  indemnity  upon  the  implied  or 
express  warranty  of  title  under  which  he  made  payment 
to  his  vendor.1  The  effect  of  this  is  salutary  in  discour- 
aging dealings  with  irresponsible  parties.  An  auctioneer, 
too,  who  sells  stolen  goods,  has  been  made  answerable  to  the 
true  owner  for  the  proceeds  of  the  sale  paid  over  by  him 
to  the  thief,  notwithstanding  his  own  innocence  of  criminal 
intention.2 

§  20.  Exception  as  to  Bona  Fide  Holder  for  Value  of  Nego- 
tiable Instruments.  —  But,  as  concerns  money,  bank-notes,  and 
current  negotiable  instruments  lost  or  stolen,  the  rule  is  well 
established,  in  the  courts  both  of  England  and  America,  that 
the  bona  fide  holder,  who  has  paid  a  valuable  consideration  or 
furnished  an  equivalent,  shall  retain  title  against  any  former 
owner,  —  even  against  one  from  whom  such  chattel  had  been 
stolen.  The  only  material  questions  here  arising  are  two : 


B.  &  S.  313 ;  2  Inst.  713 ;  2  Bl.  Com. 
449,  450 ;  Benj.  Sales,  Book  I.,  part  1, 
c.  2,  §  1 ;  Lee  v.  Bayes,  18  C.  B.  599. 
Under  act  24  &  25  Viet.  c.  96,  §  100, 
the  property  of  stolen  animals  revests 
in  the  true  owner  on  conviction  of  the 
thief,  notwithstanding  a  sale  in  market 
overt.  Meanwhile,  however,  a  bona 
fide  purchaser  at  such  sale  is  owner ; 
so  that  he  cannot,  in  absence  of  a  con- 
tract with  the  true  owner,  claim  the 
costs  of  keeping  the  animal,  when  a 
surrender  is  demanded.  Walker  v. 
Matthews,  8  Q.  B.  D.  100. 

1  Ven tress  v.  Smith,  and  other  au- 
thorities cited  supra.    See  Sales,  infra, 
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as  to  the  doctrine  of  warranty.  Whether 
the  theft  was  a  larceny  at  common 
law  or  by  statute,  a  purchaser  from 
the  thief  gets  no  title.  Breckenridge 
v.  McAfee,  54  Ind.  141. 

2  Hoffman  v.  Carow,  22  Wend.  285. 
See  also  Sharp  v.  Parks,  48  111.  511. 
Adverse  possession  usually  strengthens 
one's  title  in  the  lapse  of  time.  Supra, 
§  6.  And  in  Tennessee  even  the  ad- 
verse possession  of  a  bona  fide  pur- 
chaser for  a  period  of  three  years  is 
held  to  divest  the  rights  of  the  original 
owner  of  a  stolen  chattel.  Garrett  v. 
Vaughan,  1  Baxt.  113. 
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(1)  whether  the  present  holder  was  a  purchaser  ;  (2)  whether 
his  purchase  was  under  circumstances  of  good  faith  ;  and  the 
evidence  is  to  be  submitted  to  the  jury,  as  in  other  questions 
of  fact,  for  decision  according  to  the  weight  of  testimony. 
It  is  not  enough  for  the  owner  dispossessed  by  loss  or  theft  to 
show  that  the  present  holder  had  failed  to  make  careful  in- 
quiries as  to  title  before  purchasing,  and  took  the  same  impru- 
dently ;  for  honest  intent  alone  becomes  the  vital  issue 
wherever  a  valuable  consideration  has  passed  ;  nor  are  im- 
prudence and  negligence  necessarily  inconsistent  with  good 
faith.1 

Why  the  equity  of  holders  for  value  should  be  so  strongly 
upheld  in  property  of  this  description,  while,  as  to  other 
chattels,  not  permitted  in  our  American  courts  to  defeat  the 
claims  of  any  owner  wrongfully  dispossessed,  may  not  clearly 
appear  at  first  glance  ;  and,  indeed,  the  distinction  has  not 
always  been  applied  with  perfect  legal  consistency.  The 
reason  is  doubtless  found  in  the  circumstance,  that  title  and 
the  preceding  holder's  good  credit  may  readily  be  taken  into 
account,  wherever  one  seeks  to  purchase  a  horse,  a  bale  of 
goods,  and  the  like,  which  might  not  often  change  hands ; 
while  it  cannot  so  well  in  the  case  of  commercial  paper,  and, 
still  more,  of  money,  which  may  constantly  circulate  in  the 
community  as  a  medium  of  exchange,  or  for  the  mutual  ad- 
justment of  debts  and  credits,  on  a  valuation  easily  referred 
to  the  face  of  each  chattel.  Thus  much  does  the  law  concede 
to  mercantile  convenience.  And  the  same  privilege  has  been 


1  Goodman  v.  Simonds,  20  How. 
343 ;  Backhouse  v.  Harrison,  5  B.  & 
Ad.  1098;  Hamilton  v.  Vought,  5 
Vrooni,  187,  disapproving  Gill  v.  Cu- 
bitt,  3  B.  &  C.  466 ;  2  Tars.  Bills  and 
Notes,  263-279,  and  cases  cited;  13 
East,  130;  Brush  v.  Scribner,  11  Conn. 
388  ;  1  Sch.  Pers.  Prop.  §  458 ;  Raphael 
v.  Bank  of  England,  17  C.  B.  161.  But 
as  to  overdue  paper,  if  discredited, 
the  privilege  does  not  apply.  Ver- 
inilye  v.  Adams  Express  Co.,  21  Wall. 
138.  Nor  where  the  third  party  took 
the  chattel  by  way  of  gift,  or  re- 


ceived previous  notice  of  the  infirmity 
of  the  title.  Shaw  v.  Merchants'  Bank, 
101  U.  S.  557.  The  late  case  of  Sey- 
bel  v.  Nat.  Currency  Bank,  54  N.  Y. 
288,  goes  very  far  in  sustaining  the 
rights  of  a  purchaser  who  has  means 
of  ascertaining  the  defect  of  title,  but 
neglects  to  avail  himself  of  his  oppor- 
tunity. But  where  one  makes  only  a 
nominal  payment  for  the  instrument 
prior  to  receiving  notice  of  the  true 
claimant's  title,  he  is  not  entitled  to 
protection  as  a  bonn  fide  purchaser. 
Haesig  v.  Brown,  34  Mich.  503. 
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extended  by  the  latest  cases  to  coupon-bonds  and  various 
other  kinds  of  negotiable  or  quasi  negotiable  securities.1 

§  21.  The  Same  Subject.  —  It  follows,  then,  that  one  lia- 
ble on  a  lost  or  stolen  negotiable  security  discharges  him- 
self by  payment,  in  good  faith,  to  any  bona  fide  holder 
thereof ;  but  as  this  rule  will  not  always  suffice  for  his  pro- 
tection, inasmuch  as  the  holder's  title  may  have  been  acquired 
in  bad  faith,  legislation  sometimes  extends  the  debtor's 
indemnity  to  all  cases  of  bona  fide  payment  made  by  him 
upon  the  instrument.2  If  the  debtor  has  received  seasonable 
notice  from  the  dispossessed  owner  before  actual  payment  at 
maturity,  it  would  appear  to  be  unjustifiable  in  him  to  pay 
any  party  who  may  present  the  lost  or  stolen  instrument 
without  inquiry :  his  safer  course,  if  the  true  ownership  be 
in  doubt,  is  to  interplead  the  parties,  or  otherwise  remit  them 
to  the  courts  for  a  final  adjustment  of  the  dispute.8 


1  See  1  Sch.  Pers.  Prop.  §§  406, 458 ; 
Hathaway  v.  Haynes,  124  Mass.  311. 

2  See  Stat.  24  &  25  Viet.  c.  96,  §  100 ; 
Benj.  Sales,  Book  I.,  pt.  1,  c.  2,  §  1. 

8  See  McLaughlin  v.  Waite,  5  Wend. 
404;  2  Kent  Com.  357  and  n.  The 
purchase,  though  bona  fide,  of  a  nego- 
tiable instrument  with  indorsement 
erased,  or  otherwise  mutilated  so  as  on 
its  face  to  give  warning  of  infirmity, 
is  void.  Colson  i?.  Arnot,  57  N.  Y.  253  ; 
1  Sch.  Pers.  Prop.  §  458  ;  Force  v. 
City  of  Elizabeth,  28  N.  J.  Eq.  403. 
But  a  genuine  instrument,  by  being 
thus  altered  or  mutilated,  remains  ob- 
ligatory, and  may  be  enforced  by  the 
true  owner.  28  N.  J.  Eq.  403  ;  29  N.  J. 
Eq.  587 ;  supra,  §  16.  But  the  mere 
alteration  of  the  number  of  a  stolen 
negotiable  bond  is  held  insufficient 
spoliation  to  give  warning  of  infirmity 
on  its  face,  and  the  bona  Jide  purchaser 
from  a  thief  is  protected  accordingly. 
29  N.  J.  Eq.  587 ;  Berdsell  v.  Russell, 
29  N.  Y.  220 ;  Commonwealth  v.  Sav- 
ings Bank,  98  Mass.  12.  Forged  paper 
in  general  and  negotiable  instruments 
not  genuine  are  worthless  to  the  bona 
fide  purchaser.  Colson  v.  Arnot,  57 
N.  Y.  253.  A  genuine  note  which  was 
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never  delivered  by  the  maker,  but  waa 
put  into  circulation  wrongfully  by  one 
who  has  no  right  to  the  paper,  is, 
moreover,  held  worthless  even  in  the 
hands  of  a  bona  fide  holder;  though  it 
cannot  be  said  that  the  rule  in  this  re- 
spect is  fully  established.  Baxendale 
v.  Bennett,  3  Q.  B.  D.  525 ;  Burson  v. 
Huntington,  21  Mich.  415,  disapprov- 
ing Shipley  v.  Carroll,  45  111.  285.  But 
see  Clarke  v.  Johnson,  54  111.  296 ;  38 
Wis.  43.  And  as  to  an  indorsement 
fraudulently  procured,  see  Foster  v. 
Mackinnon,  L.  R.  4  C.  P.  704.  See 
further,  Big.  Bills  &  Notes,  2d  ed.  573 
et  seq. ;  2  Pars.  Bills  &  Notes,  255-263. 
Such  a  case  may  be  distinguished  from 
that  of  a  note  once  operative  by  de- 
livery, and  afterwards  lost  or  stolen ; 
also  from  cases  where  there  has  been 
culpable  negligence  on  the  maker's  part 
in  allowing  the  note  to  get  into  circu- 
lation. 

The  rule  which  protects  a  bona  fide 
holder  for  value  is  available  at  the  pres- 
ent day  to  the  holder  of  similar  nego- 
tiable instruments  by  way  of  pledge  or 
collateral  security,  so  far  as  may  be 
requisite  to  protect  his  advances.  And 
if  an  owner,  moreover,  by  his  own 
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§  22.  Rule  of  Larceny  ;  When  a  Finder  may  be  treated  as  a 
Thief.  —  While  the  thief's  transfer  may  avail  to  clothe  a 
stranger  with  the  rights  of  ownership  to  the  limited  extent 
just  noticed,  not  only  is  his  own  title  invalid,  but  he  may 
be  criminally  indicted  for  larceny.  Yet  larceny  is  a  crime 
not  always  to  be  defined  with  accuracy.  For,  supposing 
one  has  obtained  goods  under  false  pretences,  he  may  yet 
pass  them  off  by  sale  to  a  bona  fide  stranger,  so  as  to  pre- 
vent the  defrauded  owner  from  following  them  further,  pro- 
vided the  latter  had  intended  parting  with  ownership  to  the 
deceiver  in  the  first  place  :  though  it  is  otherwise  in  cases 
where  the  circumstances  show  a  transaction  lacking  this  ele- 
ment of  a  defrauded  owner's  consent  ;  where,  for  instance, 
possession,  but  not  a  right  of  property,  was  the  right  in- 
tended to  be  conferred.1 

And  how  is  it  where  the  finder  takes  goods  which  some 
one  has  left  behind,  but  which  do  not  appear  to  be  derelict? 
The  doctrine  of  Ulpian  made  it  theft  for  a  finder  to  convert 
to  his  own  use,  animo  lucrandi,  property  which  he  had  no 
reason  to  believe  had  been  abandoned.  Our  modern  juris- 
prudence shrinks  from  applying  so  severe  a  test.  True,  a 
felonious  intent  on  the  finder's  part,  at  the  time  of  appropria- 
tion, makes  the  act  criminal  wherever  he  has  observed 
marks  or  learned  facts  enabling  him  to  ascertain  the  true 
owner.  Indeed,  the  rejection  of  subsequent  as  well  as  simul- 
taneous information,  pointing  out  the  true  owner,  has  fur- 
nished ground  for  legal  conviction,  —  the  intent  manifested 
at  the  time  of  finding,  and  consistently  pursued,  to  deprive 
the  owner,  whoever  that  owner  might  possibly  prove  to  be. 
But,  in  general,  a  mere  intent  to  appropriate  to  one's  self 
something  found  can  hardly  be  deemed  criminal,  or  justify  a 
prosecution,  so  nearly  is  it  generated  from  the  universal  right 
of  occupancy.2 


careless  acts,  holds  out  another  as  his 
agent  for  the  sale  or  pledge  of  such 
instruments,  he  maj',  as  an  innocent 
party  with  the  lesser  equity,  be  post- 
poned  in  rights  to  one  who  has  parted 
with  his  own  means  on  the  strength 


of  the  apparent  authority.  1  Sch.  Pers. 
Prop.  §§  403,  408. 

*  Kingsford  v.  Merry,  11  Ex.  577. 
See  Fraudulent  Sales,  infra,  where  the 
subject  is  considered  at  length. 

a  See  2  Kent  Com.  357  ;  supra,  §14; 

25 


§  23  TITLE   TO    PERSONAL   PROPERTY.  [PART   IV. 

§  23.  Miscellaneous  Instances ;  Unclaimed  Goods ;  Unknown 
Creditor,  etc.  —  There  are  other  instances  of  chattels  without 
an  owner,  which  might  appropriately  be  referred  to  the  gen- 
eral rule- of  occupancy,  though  neither  derelict,  lost  or  stolen 
goods,  in  a  strict  sense.  Such  are  goods  unclaimed  in  the 
hands  of  some  trustee  or  bailee,  deposits  in  a  bank,  and  debts 
due  from  parties;  where,  as  often  happens,  the  rightful  owner 
or  creditor  is  not  made  aware  of  his  rights.  It  may  be,  in 
such  a  case,  that  the  owner  is  in  ignorance,  and  would  still 
assert  his  rights,  should  any  notice  reach  him  ;  or  it  may  be 
he  has  died.  The  usual  consequence  is,  that  the  party  who 
should  have  handed  over  the  goods,  or  paid  the  debt,  enjoys 
ownership  and  dominion  without  the  trouble  of  making  a 
discovery;  and,  profiting  by  time  and  secrecy,  he  may  come 
at  last  to  own  that  which  he  really  owed. 

Over  all  property  of  this  sort,  the  State,  as  trustee  for  the 
true  owner,  should  one  be  found,  otherwise  on  behalf  of  the 
public,  may  properly  assume  control ;  and  that  legislation 
reaches  in  this  direction  is  apparent  by  reference  to  recent 
acts  in  some  of  the  United  States,  which  require  certain  cor- 
porations to  publish  regular  lists  of  unclaimed  dividends  and 
deposits  ;  also  causing  goods  transported  by  common  car- 
riers, which  remain  unclaimed  after  a  certain  period,  to  be 
advertised,  and  sold  at  auction ;  the  proceeds,  after  the  pay- 
ment of  all  expenses  and  charges,  to  be  turned  over  to  the 
public  treasury.1  And  as  to  the  goods,  effects,  and  credits 
of  persons  who  have  died  leaving  no  known  heirs  in  the  State, 
certain  public  officers  are  appointed,  under  local  statutes, 
with  power  to  demand,  collect,  sue,  and  to  settle  the  estate 
as  in  ordinary  administration ;  the  State  taking  whatever 
balance  may  finally  remain  for  distribution,  in  default  of  a 
known  widow,  husband,  or  kindred,  surviving  the  person 
deceased.2 

Reg.  v.  Moore,  8  Cox  C.C.  416;  People         *  Mass.  Gen.  Sts.  c.  80;  Act  1864, 

v.  Cogdell,  1   Hill,  94 ;  2  Bish.  Crim.  c.  139. 

Law,  5th  ed.  §§  812,  813,   881.     But         2  See  Colchester  w.  Law,  L.  R.  16 

there  are  local  statutes  which  impose  Eq.  253 ;  Parker  v.  Kiickens,  7  Allen, 

special  duties  on  the  finder  of  property,  509. 

and  prescribe  corresponding  penalties. 
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§  24.  Certain  Chattels  not  recognized  as  Property.  —  Here  it 
might  be  added  that  the  law  regards  some  things  as  not  the 
proper  subject  of  title  in  the  full  sense.  This,  in  one  aspect, 
is  because  they  are  deemed  not  worth  owning.  Hence  ver- 
min and  base  animals  have  been  treated  as  not  the  subject  of 
larceny,  because  essentially  valueless ;  and  so  it  was  formerly 
with  choses  in  action  or  incorporeal  chattels  personal ; 1  though 
the  rule  is  now  quite  different  as  respects  documents  evidenc- 
ing a  money  right.2  But  while  the  worthlessness  of  the  thing 
might  thus  furnish  exemption  from  criminal  penalties,  a  dis- 
possessed owner  might  nevertheless  pursue  his  civil  remedies 
on  the  theory  of  a  title  which  was  valuable  by  his  own 
estimate ; 3  a  thing  being  often  prized  by  him  to  whom  it 
belongs  far  beyond  its  intrinsic  worth. 

But  again  the  law  may  well  refuse  its  full  protection  to 
property  in  certain  instances  because  of  its  spurious  or  hurt- 
ful character,  and  on  strict  grounds  of  public  policy.  Thus, 
obscene  books  and  implements,  a  burglar's  or  gambler's  tools, 
or  counterfeit  money,  are  not  the  subject  of  larceny,  and  may 
even  be  seized  and  confiscated  under  appropriate  acts ;  nor, 
as  it  appears,  could  civil  remedies  be  invoked  in  aid  of  an  in- 
dividual's title,  if  the  ownership  and  use  of  such  things  were 
essentially  and  under  all  circumstances  wrongful.4  But  one's 
private  property,  if  a  fit  subject  of  ownership,  is  not  to  be 
appropriated  by  other  individuals,  not  even  by  officers  of  the 
law,  under  any  system  of  government ;  though  there  exists,  as 
all  admit,  a  public  right  to  confiscate  to  a  certain  extent  and 
under  the  due  process  of  law.  Hence  in  this  country  the 
title  to  a  prisoner's  money  on  his  person  at  the  time  of  his 
arrest,  as  also  to  his  private  household  goods,  remains  his 
accordingly,  unaffected  by  his  crime  or  capture.5 


1  See  1  Schoul.  Pers.  Prop.  §  50; 
Rex  v.  Brooks,  4  C.  &  P.  131. 

2  1  Schoul.  Pers.  Prop.  §  90. 
8  1  Schoul.  Pers.  Prop.  §  50. 

4  See  De  Wutz  v.  Hendricks,  9 
Moore,  586;  Spalding  v.  Preston,  21 
Vt.  9.  But  spirituous  liquors  are  the 
subject  of  ownership,  with  the  usual 
civil  remedies  in  the  owner,  notwith- 


standing prohibitory  laws.  Fuller  v. 
Bean,  30  N.  H.  181  ;  25  N.  H.  537 ; 
Brown  v.  Perkins,  12  Gray,  89.  It  is 
only  under  certain  conditions  that  their 
sale  and  use  is  to  be  pronounced  illegal 
at  all.  And  the  same  may  be  said  of 
arsenic  or  gunpowder. 

6  See  Rickers  v.  Simcox,  1   Utah 
T.33. 
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§  26  TITLE  TO   PERSONAL   PROPERTY.  [PART  IV. 

§  25.  True  Owner's  Title,  how  divested ;  General  Rule.  —  In 
general,  the  title  of  what  deserves  the  name  of  property  in 
chattels  can  only  pass  from  the  owner  by  his  own  consent 
and  voluntary  act  or  by  due  operation  of  law.1  Title  may, 
however,  be  transferred,  by  means  of  agents ;  and  the  acts  of 
an  agent  performed  within  the  scope  of  his  apparent  author- 
ity may  thus  bind  a  principal.2 

§  26.  Summary  of  Modern  Doctrine  of  Occupancy.  —  On  the 
whole,  as  the  reader  must  have  perceived,  the  means  of  ac- 
quiring title  to  chattels  by  occupancy  are  strictly  confined  in 
our  modern  practice.  Not  only  has  the  primitive  right  itself 
disappeared  far  into  the  early  domains  of  history,  but  occu- 
pancy, even  as  applied  to  perfected  chattels  which  are  casu- 
ally thrown  open  to  ownership,  has  been  greatly  hedged  in 
by  sovereign  command  and  public  legislation.  The  tendency 
of  our  modern  jurisprudence  is  clearly  to  take  from  the  in- 
dividual all  title  to  goods  abandoned,  lost,  and  stolen,  —  to 
all  chattels,  in  fact,  which  appear  to  have  no  known  owner,  — 
and  to  vest  the  privileges,  present  and  prospective,  of  a  finder, 
in  the  State  ;  no  longer  the  State  as  personified  in  a  monarch 
who  grasps  at  the  property  for  the  personal  gratification  of 
himself  and  his  favorites,  but  the  State  in  the  generous  and 
enlightened  sense  of  the  public,  of  the  whole  people.  This 
modern  idea  is  theoretically  just;  just,  too,  in  practice, 
where  the  expenses  of  securing  the  property  can  be  kept 
down.  Policy,  and  the  claims  of  order  and  tranquillity, 
afforded  the  early  justification  for  public  interference  with 
individual  occupancy :  to  this  should  now  be  added,  the  de- 
sire to  enrich  a  whole  community  in  preference  to  single 
members. 

But  the  chief  glory  of  our  modern  occupancy  legislation 
appears  in  the  humane  and  just  regard  which  is  paid  to  the 
dispossessed  owner  who  has  never  intended  abandoning  his 
fundamental  rights.  Some  of  the  old  feudal  expedients,  such 
as  a  brief  prescription  for  confirming  a  thief  s  title,  and  con- 

1  Saltus  v.  Everett,  20  Wend.  366 ;  2  See  this  doctrine  as  applied  in 
Quinn  u.  Davis,  78  Penn.  St.  15.  various  instances,  supra,  §  21,  notes, 

and  post,  under  Gifts  and  Sales. 
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fiscation,  whereby  the  king  himself  became  by  substitution  a 
robber  of  the  goods  for  which  his  subject  had  swung,  have 
not  stood  the  modern  tests.  The  true  owner  has  now,  and 
always  should  have  had,  a  fair  chance  to  regain  that  which 
had  passed  from  him  without  his  consent ;  not  even  the  care- 
less bona  fide  purchaser,  except  as  to  negotiable  instruments, 
standing  quite  as  securely  as  of  old.  Whenever  the  State  lays 
hold  of  the  vacant  goods,  it  is,  as  the  drift  of  American  legis- 
lation plainly  indicates,  not  only  with  the  intent  of  subjecting 
it  to  the  demands  of  the  true  owner,  whoever  he  may  be,  but 
likewise  for  instituting  a  proper  search  for  him  ;  the  chattel, 
or  its  proceeds,  finally  reverting  to  the  public,  in  most  in- 
stances, by  a  title  paramount,  indeed,  to  that  of  the  private 
occupant,  but  only  perfect  as  to  the  former  owner,  when  it 
becomes  reasonably  certain  that  no  one  exists  to  claim  on  his 
behalf,  or  there  has  been  a  delinquency  in  asserting  his  right 
tantamount  to  utter  abandonment  of  title. 


CHAPTER  II. 

TITLE  TO  PRODUCTS  ;    ACCESSION  AND   CONFUSION. 

§  27.  Chattels  newly  produced :  General  Products ;  Acces- 
sion ;  Confusion.  —  Having  considered  how  title  may  be  ac- 
quired in  any  chattel,  already  existing  in  its  perfect  state, 
which  may  appear  at  the  time  to  have  no  owner,  we  proceed 
to  those  things  personal  which  newly  present  themselves  for 
ownership,  because  newly  produced,  —  the  results  of  brain 
creation,  or  the  offspring  of  animals,  or  what  we  call  income 
and  profits,  or,  it  may  be,  the  working  up  of  materials  of  cer- 
tain kinds  to  form  some  new  and  distinct  chattel,  or  the 
aggregate  of  mingled  chattels.  Let  us  consider,  then,  in  the 
present  chapter,  I.  The  Title  to  General  Products ;  II.  Acces- 
sion ;  III.  Confusion. 
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§  29  TITLE   TO    PERSONAL   PROPERTY.  [PART   IV. 

§  28.  Title  to  General  Products;  Creations  of  the  Brain.  —  I.  As 
to  the  title  to  general  products.  In  patent  rights  and  copy- 
rights, we  find  useful  and  valuable  kinds  of  personal  property, 
the  creation  of  human  intellect ;  and  as  to  all  such  products, 
municipal  law  now  regulates  and  secures  the  title  to  the 
author  or  inventor  for  a  fixed  period.  Every  one  has  a  natu- 
ral dominion  over  his  own  ideas,  whether  it  be  to  impart  them 
to  others,  or  confine  them  to  himself :  but  this  natural  right  is 
not  found  sufficient  of  itself  to  exclude  others  in  society  from 
making  use  of  such  fruits  of  the  brain  as  are  once  communi- 
cated ;  and  hence  the  protection  is  essential,  for  the  promotion 
of  science  and  the  arts,  which  legislation  now  accords  in  the 
nature  of  a  monopoly  grant  to  the  originator  of  something 
new  and  useful  for  addition  to  the  world's  stock  of  knowl- 
edge. The  modern  law  of  patents  and  coyrights  in  England 
and  America  rests  upon  statutes  of  local  force,  subject  to 
local  modification  ;  and  it  is  doubtful  whether  authors  and 
inventors  can  be  said  to  have  had  any  valuable  privileges  of 
this  character  at  the  common  law,  or  to  enjoy  at  this  day 
the  exclusive  benefit  of  their  brain  products  otherwise  than 
through  legislative  enactment.1 

§  29.  Title  to  Products  :  Increase  of  Animals  ;  Income  of  Capi- 
tal. —  The  increase  of  domestic  animals  generally  belongs  to 
the  owner  of  the  female,  the  proprietor  of  the  male  taking  no 
share.  But,  where  the  female  is  hired  for  a  limited  period, 
the  hirer,  in  absence  of  contrary  stipulation,  will  take  the 
increase  as  temporary  proprietor;2  and  similar  favor  has  been 
shown  to  the  beneficiaries  with  a  life  interest  in  such  prop- 
erty ; 3  all  this  agreeably  to  the  apparent  intention  of  the 
owner.  The  beneficial  enjoyment  of  any  chattel,  in  fact, 
must,  of  necessity,  carry  with  it  the  enjoyment  of  whatever 
that  chattel  produces  ;  and  whether  it  be  in  the  shape  of  in- 

1  The  subject  of  Patents  and  Copy-  animals  passes  their  future  offspring, 

rights  has  been  fully  discussed   in  1  Hull  v.  Hull,  48  Conn.  250 ;    Elmore 

Sch.  Pers.  Prop.  §§  518-541.  v.    Fitzpatrick,    56    Ala.    400;    Buck- 

'-  Putnam  »;.  Wyley,  8  Johns.  432  ;  master  e.  Smith,  22  Vt.  203;  Sales,  post; 

Stewart  v.  Ball,  33  Mo.  154 ;   1  Sch.  Leavitt  r.  Jones,  54  Vt.  423. 
Pers.   Prop.  §  51.      But   see   Allen   v.         3  1  Sch.  Pers.  Prop.  §  142 ;  Horry 

Allen,  2  Penn.  166.    The  sale  of  female  v.  Glover,  2  Hill  Ch.  521. 
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come  on  invested  capital,  or  profits  accruing  from  the  employ- 
ment of  some  specific  chattel,  such  as  a  ship,  a  coach,  or  a 
sewing-machine,  the  owner  for  the  time  being  of  the  principal 
thing,  with  a  certain  definite  period  of  dominion,  is  the 
owner,  too,  of  its  products.  Were  the  rule  otherwise,  owner- 
ship would  frequently  prove  a  burden  instead  of  a  blessing, 
The  right  to  enjoy  produce,  then,  is  not  always  that  of  the 
ultimate  owner  alone :  a  temporary  proprietor  for  a  substan- 
tial period,  under  a  suitable  express  or  implied  contract,  such 
as  the  charterer  of  a  ship  or  the  hirer  of  a  coach,  is  entitled 
to  profits  or  income  as  incidental  to  the  beneficial  enjoyment 
for  which  he  contracted.  But  other  considerations  would 
arise  if  he  took  the  chattel,  not  as  beneficiary,  but  in  trust 
for  some  one  else,  or  as  mere  security  for  a  debt  due  him,  or 
by  virtue  of  some  contract  which  was  not  intended  to  give 
the  holder's  possession  the  dignity  of  a  temporary  and  per- 
sonal proprietorship.  And  it  is  to  be  observed,  that  contracts 
of  chattel-hire  may  furnish  two  sorts  of  income  :  one,  the 
hire-money,  for  the  beneficial  enjoyment  of  the  owner  who 
lets  the  thing  ;  the  other,  the  immediate  product  or  profits 
from  use  of  the  thing  itself,  for  the  beneficial  enjoyment  of 
the  hirer,  whose  actual  loss  or  advantage  is  in  strictness  com- 
puted by  calculating  the  difference.1 

§  30.  Accession  considered  as  a  Rule  of  Title ;  Definition,  etc. 
-  II.  We  come,  next,  to  accession.  Personal  chattels  of  the 
corporeal  sort  take  the  widest  possible  variety  of  classification 
and  development  in  an  age  of  scientific  progress.  The  same 
materials  may  be  applied  by  human  ingenuity  to  a  variety  of 
useful  shapes  and  conditions  for  valuable  purposes.  Now, 
where  the  several  materials  which  constitute  any  complete 
chattel  are  those  of  one  owner,  who  has  likewise  applied  his 
own  labor  exclusively  to  its  making,  it  is  plain  that  the 
chattel  is  his  own,  to  do  with  it  as  he  pleases  ;  saving,  of 
course,  any  rights  of  an  inventor  under  a  patent  limiting  the 
use  of  his  prior  ideas,  which  may  have  been  infringed  upon. 
Thus  far,  there  is  no  controversy.  But  supposing  the  dif- 
ferent materials  which  went  to  make  up  the  chattel  in  its 
1  See  Schoul.  Bailments,  in  general,  as  to  this  temporary  proprietorship. 
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present  state  belonged  to  different  parties ;  or  one  owned  the 
materials,  while  another  applied  the  labor:  to  whom  shall 
the  law  assign  the  ownership  of  the  whole  thing?  For  it 
may  be  that  the  chattel,  as  now  existing,  is  worth  far  more 
than  the  sum  of  the  materials  of  which  it  was  composed.  It 
is  here  that  disputes  will  frequently  arise  ;  and  the  doctrines, 
at  first  sight  somewhat  subtle  and  abstruse,  which  the  civil 
and  common  law  have  long  applied,  deserve,  therefore,  an 
extended  notice. 

Under  the  general  head  of  Accession  —  a  topic  not  wholly 
confined  to  new  species  of  chattels,  but  covering  all  instances 
of  chattels  united  to  other  chattels  or  with  the  ground,  natu- 
rally or  artificially,  including  the  bestowal  of  one  man's  work 
on  another  man's  materials,  and  with  a  further  application  to 
real  property  which  is  beyond  the  limits  of  this  treatise  —  are 
determined  questions  of  title  to  the  new  chattel,  or  the  old 
chattel  with  its  newly  incorporated  materials,  or  the  land 
with  its  annexed  chattels,  as  the  case  may  be.  The  doctrines 
of  accession  come  down  to  us  from  Rome.  Bracton  and  the 
year-books  recognized  them  in  the  earliest  period  of  English 
law ;  and  they  are  constantly  applied  by  the  courts  of  the 
United  States  at  the  present  day. 

§  31.  Old  Distinction  as  to  creating  some  New  Species  or  not. 
—  The  first  principle  of  the  law  of  accession  is  commonly  said 
to  be,  that  if  any  given  corporeal  substance  receives  after- 
wards an  accession  by  natural  or  artificial  means,  but  is  not 
changed  into  a  new  species  thereby,  the  original  owner  of 
the  thing  is  entitled  to  the  thing  in  its  later  improved  con- 
dition.1 

§  32.  Closeness  with  which  Component  Parts  are  thus 
united.  —  But  this  rule  is  not  to^be  applied  without  due  re- 
gard to  the  closeness  with  which  materials  may  have  been 
blended ;  for  we  are  here  to  suppose,  not  indeed  an  entirely 
new  kind  of  chattel,  with  its  original  elements  undistinguish- 
able,  but  such  a  permanent  union  rather  of  the  component 
parts,  that  to  attempt  to  take  them  apart  would  cause  so 

1  2  Kent  Com.  360,  361;  2  Bl.  Com.  404;  Eaton  v.  Munroe,  52  Me.  63; 
Betts  v.  Lee,  5  Johns.  348. 
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much  damage  in  proportion  to  the  value  of  the  separate  parts 
as  to  make  severance  impracticable.  Thus,  to  attach  one 
man's  watch  to  another  man's  chain,  or  the  car  of  one  railroad 
company  to  another  company's  engine,  calls  for  no  rule  of 
accession ;  while  sewing  one  man's  silk  into  another  man's 
coat  would. 

This  fundamental  distinction  between  the  practically  sepa- 
rable and  the  practically  inseparable,  though  an  eminently 
proper  one,  is  not  so  obvious  as  to  have  been  always  borne 
in  mind ;  it  suggests,  too,  that,  with  modern  inventions  and 
appliances,  some  of  the  ancient  illustrations  of  accession  may 
have  become  untrustworthy. 

§  33.  Element  of  Comparative  Values.  —  Nor  is  the  rule  of 
accession  applicable  without  a  reasonable  regard  to  compara- 
tive values :  for,  as  this  word  u  accession  "  implies,  it  is  the 
principal  thing,  that  of  the  most  importance  and  value,  which 
must  draw  after  it  the  title  to  whatever  is  accessory ;  and 
hence  the  owner  of  the  most  valuable  component  part  is  he 
whom  the  law  selects  in  preference,  if  it  may,  as  owner  of  the 
whole.1 

Most  of  the  modern  accession  cases  involve  this  important 
element,  —  the  bestowal  of  one  man's  labor  in  enhancing  the 
worth  of  another  man's  materials.  And  here,  again  (suppos- 
ing the  materials  to  have  been  taken  by  no  wilful  trespasser), 
the  test  of  comparative  values  should  be  applied.  Thus,  if  a 
goldsmith  melts  up  another  man's  gold  into  a  vase,  the  owner 
of  the  gold  becomes  the  owner  of  the  vase,  notwithstanding 
the  goldsmith  has  supplied  accessory  labor  and  some  slight 
materials  towards  the  valuable  result.  And  so  with  casting 
bullets.  But  supposing  skilled  labor  of  a  high  sort  to  have 
been  bestowed,  —  as  that  of  an  accomplished  painter  upon  a 
piece  of  canvas,  or  a  sculptor  upon  a  block  of  marble,  —  can 
any  one  doubt,  the  material  being  of  so  little  value  as  compared 
with  the  artistic  work,  that  the  finished  painting  or  statue 
becomes  the  property  of  the  artist  ?  It  would  be  ridiculous, 

1  See  Bouv.  Diet.  "  Accession,"  Beers  v.  St.  John,  16  Conn.  322  ;  Weth- 
"  Adjunction  ;  "  2  Kent  Com.  360,  361 ;  erbee  v.  Green,  22  Mich.  311 ;  Pulcifer 
2  Bl.  Com.  404;  Inst.  2,  1.25,  34;  v.  Page,  32  Me.  404. 
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say  the  Institutes  of  Justinian,  that  a  picture  of  Apelles  or 
Parrhasius  should  be  deemed  a  mere  accessory  to  a  worthless 
tablet.  Kent  says  that  the  Roman  law  was  quite  inconsistent 
on  this  point ;  for,  if  a  fine  poem  or  history  were  written  on 
another  man's  parchment  or  paper,  the  work  belonged  to  the 
owner  of  the  parchment  or  paper,  and  not  to  the  author  ;  an 
instance  in  which  Pothier  and  Toullier  lay  down  the  contrary 
rule.1 

In  general,  the  bestowal  of  labor,  whether  with  or  without 
the  slight  addition  of  materials,  upon  the  materials  of  another, 
will  give  to  the  owner  of  the  principal  materials  the  right  to 
the  finished  chattel,  unless  the  value  of  the  chattel  has  be- 
come so  greatly  enhanced  by  the  workmanship  as  to  be  out 
of  all  proportion  to  the  worth  of  the  materials  taken  ;  in 
which  latter  case,  the  principal  value  consisting  in  the  work- 
manship and  added  materials,  justice  requires  that  the  mate- 
rials originally  taken  become  the  accessory,  so  as  to  vest  the 
whole  chattel  in  the  party  supplying  work,  with  suitable  com- 
pensation to  the  owner  of  original  materials. 

§  34.  Test  of  New  Species  or  not ;  -whether  suitable.  — 
The  first  principle  of  accession  laid  down  by  the  writers  is 
confined  in  terms  to  cases  where  no  new  species  of  chattel  is 
created  ;  or,  to  use  a  test,  where  the  identity  of  original 
materials  is  not  lost.2  Now,  some  of  the  examples  they  fur- 
nish —  of  leather  wrought  into  shoes,  of  cloth  made  into  a 
coat,  for  instance  —  indicate  that  their  classification  is  rather 
broad  for  the  rule ;  although  the  test  of  identity  they  offer 
is  doubtless  better  than  that  still  narrower  one  of  the  old 
civil  law,  —  whether  the  species  can  be  reduced  to  the  for- 


1  2  Kent  Com.  362,  citing  De  rer,  div. 
2,  1,  §  34  ;  Pothier,  Droit  de  Propriete, 
n.  169-192 ;  Toullier,  torn.  iii.  pp.  73- 
79.  But,  as  to  this  last  case,  the  ques- 
tion involved  seems  not  so  much  that 
of  intrinsic  value  in  filled-up  paper,  as 
whether  ideas  valuable  or  worthless 
ought  ever  to  be  allowed  to  go  to 
third  parties  or  the  public,  against  the 
writer's  consent,  simply  because  the 
latter  had  expressed  them  upon  paper 
belonging  to  a  stranger.  Would  not 
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our  law,  upon  such  grounds,  confer  the 
title  to  the  writing  upon  the  writer, 
with  compensation  to  the  owner  of  the 
paper,  even  though  it  were  but  a  pri- 
vate letter  of  no  intrinsic  value, 
instead  of  some  valuable  literary  pro- 
duction, unless  the  writer  had  made 
public  dedication  of  it?  1  Schoul. 
Pers.  Prop.  §§  64,  518. 

2  See  2  Bl.  Com.  404;  2  Kent  Com. 
360,  361. 
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mer  rude  materials  or  not.  The  importance  of  some  dis- 
tinguishing test  appears  from  the  second  principle  they 
announce ;  namely,  that,  if  an  entirely  new  species  has  been 
created,  —  as  wine  from  grapes,  or  bread  from  wheat,  —  the 
manufacturer  must  be  deemed  the  true  owner,  and  is  only  to 
make  satisfaction  to  the  former  proprietor  for  the  materials 
which  he  has  appropriated.1  Seldom,  however,  does  a  case 
of  accession,  in  point  of  fact,  come  before  the  courts,  in  which 
there  has  not  been,  logically  speaking,  some  new  chattel  pro- 
duced as  the  result  of  an  appropriation  of  materials ;  some- 
thing distinct,  of  a  new  market- value,  and  designated  by  a 
different  name  from  any  of  the  materials  taken. 

§  35.  Accession  a  Rule  of  Practical  Convenience.  —  Instead, 
therefore,  of  perplexing  ourselves  over  distinctions  between 
new  and  old  species,  it  appears  more  rational  to  treat  the  rule 
of  accession  as  one  of  convenience  throughout ;  and  to  say, 
that,  the  identity  of  the  appropriated  materials  appearing  in 
any  present  product,  and  separation  being  practicable,  the 
owner  of  such  materials  may  take  the  chattel  as  his  own  ;  but 
that,  if  their  identity  be  absolutely  lost,  and  separation 
impracticable,  he  cannot  take  the  chattel  from  the  party  who 
had  appropriated  those  materials,  but  must  look  for  compen- 
sation. And  this  whole  matter  of  physical  identity  seems 
properly  qualified,  in  cases  of  accession  without  mutual 
assent,  by  the  considerations  of  closeness  of  union  and  of 
comparative  values,  already  noticed,  and  that  of  wilful  or 
unintentional  trespass  on  the  taker's  part,  of  which  we  are 
still  to  speak. 

To  the  practically  inseparable  combination  of  differing 
chattels,  or  the  application  of  one's  special  labor  to  another's 
materials,  though  not  to  the  mere  mingling  of  things  similar, 
is  the  term  "  accession"  properly  applied. 

§  36.  Taker's  Conduct  as  affecting  Title  in  such  Cases.  — 
Let  us  see,  then,  how  far  the  taker's  conduct  affects  the 
question  of  title  in  cases  of  accession.  The  rule  against  wil- 
ful trespass  has  its  foundation  in  the  maxim,  that  no  one 
should  be  deprived  of  his  property  without  his  consent.  To 
i  2  Kent  Com.  363,  364 ;  Inst.  2,  1.  25 ;  2  Bl.  Com.  404. 
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apply  this  maxim  to  the  rule  of  species  new  and  old :  how 
will  corn  serve  as  an  illustration  ?  If  one's  corn  be  taken 
and  parched,  doubtless  the  owner  may  recover  it  in  its  new 
condition ;  for  its  identity  is  not  changed.  If,  instead,  it  be 
ground  into  meal,  some  of  the  cases  expressly  say,  that  the 
first  principle  of  accession  must  still  prevail,  since  there  is  no 
new  species  of  chattel  created  on  grinding  corn  such  as  to 
debar  an  owner  from  identifying  his  materials.1  But,  to  go 
a  step  farther,  suppose  the  corn  be  made,  instead,  into  whis- 
key :  does  the  first,  or  the  second,  principle  now  apply  ?  For 
assuredly,  if  illustrations  may  serve  at  all,  this  falls  within 
the  class  of  materials  changed  into  an  entirely  new  species, 
beyond  the  power  of  their  identification.  It  was  precisely 
this  last  point  which  the  important  case  of  Silsbury  v.  Mo- 
Coon2  presented  :  and,  inasmuch  as  the  corn  had  been  taken 
from  the  owner  by  a  wilful  trespasser,  it  was  decided,  not- 
withstanding the  old  books,  that  the  title  to  the  property  had 
not  changed  ;  that  the  whiskey  belonged,  not  to  the  manufac- 
turer, but  to  the  owner  of  the  corn.3  Admitting  that,  where 
the  chattel  is  converted  by  an  innocent  holder  into  a  thing  of 
a  different  species,  —  as  where  wheat  is  made  into  bread, 
olives  into  oil,  or  grapes  into  wine,  —  the  original  owner 
cannot  reclaim  it,  the  court  denied  that  any  such  distinction 
could  avail  a  wilful  wrong-doer. 

To  take  one  more  illustration.  A  tree  squared  into  timber 
is  commonly  mentioned  as  an  instance  where  original  mate- 
rials may  still  be  identified,  and  ownership  is  unchanged.4 
There  are  cases,  too,  where  wood  converted  into  charcoal  has 
been  reclaimed  ;  its  substantial  identity  still  remaining  as 
before.5  But,  in  Wetherbee  v.  Green,  the  process  of  change 
had  gone  farther  ;  for  timber  cut  upon  A.'s  land  had  by  B. 
been  made  into  hoops.  The  court  decided  that  A  could  not 
reclaim  his  timber  in  this  new  shape  ;  partly  from  regard  to 

1  See  Inglebright  v.  Hammond,  19    Eaton  v,  Munroe,  52  Me.  63.     And  see 
Ohio,  337  ;  Mallory  v.  Willis,  4  Comst.     2  Kent  Com.  363. 

76.  *  Betts  v.  Lee,  5  Johns.  348. 

2  3  Comst.  (N  Y  )  379.  &  Curtis   r.    Groat,   6   Johns.    168; 
8  Silsbury  v.    McCoon,    3    Comst.     Riddle  v.  Driver,  12  Ala.  590. 

379;  Hyde  u.  Cookson,  21  Barb.  92; 
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this  circumstance,  perhaps  sufficiently  decisive  of  the  case, 
that  A.'s  materials  bore  no  reasonable  proportion  to  B.'s  labor 
and  expense  in  constituting  the  valuable  product ;  but  chiefly 
because  the  evidence  showed  that  B.  had  been,  at  most,  an 
involuntary  trespasser,  and  certainly  no  wilful  trespasser  at 
all,  in  taking  that  timber.1 

§  37.  Doctrine  summed  up  as  to  Accession  -without  Mutual 
Assent.  —  Upon  the  whole,  this  modern  doctrine  of  accession 
appears  to  be  thus  properly  summed  up  :  One  whose  personal 
property  has  been  taken  by  another  without  authority  may 
follow  and  recover  it  from  any  wilful  trespasser  who  has 
worked  it  into  the  composition  of  any  chattel  which  presents 
the  appropriated  materials  as  still  capable  of  identification  ; 
and  even,  according  to  the  New  York  cases,  where  the  ma- 
terials taken  cannot  be  absolutely  identified  in  the  new 
product.  Even  where  the  trespass  was  not  wilful,  but  acci- 
dental, as  through  some  mistake  of  fact,  and  the  materials 
taken  can  still  be  identified,  and  the  labor  and  materials  of 
the  trespasser  are  not  shown  to  have  gone  farther  than  the 
appropriated  materials  towards  producing  the  present  valua- 
ble chattel,  the  owner  of  the  materials  is  still  entitled  to 
the  chattel.  But  where  no  element  of  wilfulness  or  inten- 
tional wrong  whatever  appears  on  the  part  of  him  who 
applied  another's  materials,  and  the  identity  of  those  ma- 
terials has  finally  disappeared  in  the  new  product,  or  where 
it  can  be  shown  that  his  own  labor  and  materials  contrib- 
uted essentially  more  to  the  value  of  the  present  chattel 
than  those  materials  which  he  took  without  intending  a 
wrong,  he  shall  keep  the  chattel  as  his  own  ;  making,  how- 
ever, due  compensation  to  the  owner  of  the  materials  for 
what  he  took. 


1  Wetherbee  v.  Green,  22  Mich. 
311.  The  court  intimates  here  a  dis- 
approval of  Silsbury  v.  McCoon,  cited 
snj)r<t ;  but  the  two  cases  are  readily 
distinguishable,  one  being  that  of  wil- 
ful and  the  other  of  involuntary  tres- 
pass. 

This   subject  may  be  further    ex- 


amined in  the  light  of  various  illustra- 
tions in  30  N.  J.  Eq.  291,  reporter's  note. 
Of  the  many  citations  here  found,  bear- 
ing upon  this  subject,  few  seem  to  be 
distinctly  in  point;  but  the  general 
rules  of  the  text  appear  to  be  con- 
firmed. 

37 


§  38  TITLE  TO   PERSONAL  PROPERTY.  [PART  IV. 

The  true  object  of  the  rule  is,  first  of  all,  to  protect  owners 
whose  rights  of  property  are  invaded  ;  next,  to  screen  an 
involuntary  or  casual  trespasser,  who  has  expended  of  his 
own  toil  or  materials  in  good  faith,  from  punishment  more 
severe  than  mere  carelessness  or  honest  error  deserves. 

§  38.  Accession  of  Chattels  by  Agreement;  Use  of  Materials 
to  repair,  manufacture,  etc. ;  Bailment  or  Sale.  —  Next,  as  to 
accession  of  chattels  by  agreement.  Where  the  owner  of 
materials  parted  possession  voluntarily,  the  case  will  turn 
upon  the  mutual  intention  of  parties,  as  in  ordinary  con- 
tracts. If  raw  materials  be  delivered  to  the  mechanic  or 
manufacturer  to  be  wrought  into  a  chattel  and  returned,  the 
contract  is  one  of  bailment,  and  the  title  is  not  changed ; 
the  perfected  chattel  belongs  to  the  owner  of  the  materials, 
with  suitable  compensation  to  the  bailee,  usually  secured  by 
a  lien ;  and  this  notwithstanding  accessory  materials  are  fur- 
nished by  the  latter.  And  so,  too,  where  any  article  is  left 
to  be  repaired,  the  original  substance  still  constituting  the 
principal  portion,  and  the  article  retaining  its  identity.1  But 
where  the  taker  agrees  to  manufacture  a  certain  article  out 
of  his  own  materials,  or  even  to  provide  essentially  the  prin- 
cipal part  thereof,  the  title  is  presumably  in  himself  until  the 
thing  be  finished  and  delivered.2  Once  more :  where  materi- 
als are  delivered  by  an  owner  to  be  worked  up,  the  party 
who  takes  them  not  agreeing  absolutely  to  restore  them  in 
their  new  or  altered  form,  but  being  at  liberty  to  return 
something  similar  of  equal  value,  —  a  sort  of  contract  which 
the  civilians  termed  mutuum,  and  reckoned  among  bailments, 
—  our  law  regards  the  contract  as  essentially  a  sale  of  ma- 
terials, so  as  to  divest  the  original  owner  of  his  title.3 

For  example  :  if  one  builds  a  ship  from  the  keel  upwards 
with  another's  timber  or  chief  materials,  the  latter  is  pre- 

1  Babcock  y.   Gill,  10  Johns.  287 ;     Merritt  v.  Johnson,  7  Johns.  473 ;  Mc- 
Foster    v.    Pettibone,    7    N.    Y.  433 ;     Conihe  v.  New  York,  &c.  R.  R.  Co.,  20 
Eaton  v.  Lynde,  15  Mass.  242;  Stev-    N.  Y.  495. 

ens  v.  Briggs,  5  Pick.  177;  Pulcifer  v.  3  Story  Bailm.  §§  219-222;  Loner- 
Page,  32  Me.  404 ;  Worth  v.  Northam,  4  gan  v.  Stewart,  55  111.  44  ;  Hurd  v. 
Ire.  102.  West,  7  Cow.  752.  And  see  SchouL 

2  Gregory  v.  Stryker,  2  Denio,  628 ;  Bailm.  5,  101,  102. 
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sumed  to  be  owner  of  the  vessel  as  the  work  goes  on ;  while 
the  ship-builder  himself  remains  the  owner  of  the  unfinished 
vessel,  if  he  supplied  the  whole  or  most  of  the  materials,  even 
though  he  may  have  purchased  certain  materials  outright 
from  the  contemplated  owner  of  the  finished  vessel.1  And 
so,  too,  the  man  who  patches  up  my  boat,  or  mends  my 
broken  carriage,  acquires  no  title  to  the  property ;  but  it 
would  be  otherwise  if  the  boat  or  carriage  were  so  far  worn 
out  when  delivered  to  him,  that  the  workman  took  the  chattel 
merely  for  accessory  stuff  towards  the  production  of  some- 
thing new  of  his  own  manufacture.2  To  rules  like  the  fore- 
going, exceptions  are  found  corresponding  to  the  variations 
of  mutual  intent,  and  where  proof  overcomes  a  presumption ; 
as  in  the  sale  of  chattels  made  to  order,  and  payable  by 
instalments  at  certain  stages  of  the  work.3  Doubtless  a 
valid  sale  can  be  made  of  an  unfinished  article  ;  in  which 
case,  all  materials  and  labor  afterwards  applied  by  the  seller 
would  pass  with  the  principal  under  the  usual  rule  of 
accession.4 

§  39.  Accession  by  Agreement  applied  to  Pledge  or  Chattel 
Mortgage.  —  So,  too,  the  mortgage  or  pledge  of  chattels,  prop- 
erly made  and  carried  into  effect,  by  delivery  or  record  ac- 
cording to  law,  is  presumed  to  cover  any  subsequent  product 
of  which  those  chattels  constitute  the  sole  or  chief  compo- 
nent ;  and  generally  such  other  accessory  materials  as  the 
mortgagor  or  pledger  may  afterwards  have  added  ;  this,  of 
course,  not  by  way  of  immediate  ownership,  but  for  strength- 
ening the  security.6 

§  40.  Doctrine  of  Accession,  in  Annexation  of  Chattel  to  Land. 
—  When  any  chattel  is  firmly  annexed  to  land,  it  becomes 
incorporated  with  the  land,  and  converted  into  real  estate,  on 

1  See  2  Kent  Com.  361,  362 ;  Her-  Willard  y.  Rice,  11  Met.  493 ;  Putnam 
ritt  v.  Johnson,  7  Johns.  473.  v.   Cashing,  10  Gray,  334 ;  Bryant  v. 

2  2  Kent  Cora.  ib. ;  Gregory  v.  Stry-  Pennell,  61   Me.   108.     Here  we  con- 
ker, 2  Denio,  628 ;  Beers  v.  St.  John,  sider  particularly  the  rights  of  parties 
16  Conn.  322.  inter  se.     See  as  to  what  a  pledge  may 

8  The  subject  is  considered  under  carry  in  security,  1  Schoul.  Pers.  Prop., 

"  Sales,"  post.  §§  395,  396.     And  correspondingly  as 

4  Sumner  v.  Hamlet,  12  Pick.  76.  to  a  chattel  mortgage,  see  ib.  §§  420, 

6  Cudworth  v.  Scott,  41  N.  H.  456;  421. 
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the  long-established  principle  that  chattels  are  but  accessory 
to  land.  Hence  is  it,  that  where  one  puts  up  a  building 
on  another's  land  with  his  own  materials,  or  upon  his  own 
land  with  another's  materials,  the  right  of  the  erection  goes 
with  the  soil,  according  to  the  civil  and  common  law  alike  ; 
for  every  building  is  deemed  an  accession  to  the  ground 
whereon  it  stands.1  And  this  doctrine  is  applied  to  trees, 
plants,  and  seeds,  set  out  or  sown  in  another  person's  land.2 
Justice  would  seem  to  demand,  however,  that,  where  there 
had  been  no  wilful  trespass  committed,  the  owner  of  the  land 
should  make  some  compensation  to  the  owner  of  the  chattel 
in  consideration  of  the  enhanced  value  of  his  premises.  Nor 
is  the  rule  without  qualifications  as  concerns  the  land- 
owner's title.3  For  granting  that  a  house  in  process  of 
erection  upon  another's  land  becomes  the  property  of  the 
land-owner  as  fast  as  the  parts  added  become  incorporated 
with  the  soil,  yet  the  plank,  mortar,  brick,  and  other  mate- 
rials composing  it,  are  personal,  not  real  property,  until  per- 
manently affixed  to  the  freehold ;  and,  as  the  hirer  of  chattels 
for  a  fixed  term  becomes  temporary  proprietor,  so  peculiar 
considerations  may  arise  in  favor  of  a  lessee  of  land  as  against 
his  lessor,  whether  the  annexation  were  made  by  himself  or 
some  stranger.4 

§  41.  Rule  where  one's  Chattels  are  cast  upon  another's  Land. 
—  If  one  man's  chattels  are  carried  upon  another  man's  land 
by  an  inevitable  accident,  —  as  where  some  violent  wind  or 
flood  carries  off  fruits,  timber,  or  uprooted  trees,  —  the  one 
party  is  without  remedy  for  the  damage  occasioned,  if  the 
other  choose  to  leave  him  so  by  not  reclaiming  his  property. 
But  the  Roman  law  made  even  such  owner  of  chattels  re- 
sponsible, unless  he  utterly  abandoned  them  ;  for  if  he  chose 
to  reclaim  his  property,  and  proceeded  to  remove  it,  he  be- 
came at  once  liable  for  all  damage  occasioned  to  the  owner  of 


1  2  Kent  Com.  362 ;    Miller  v.  Mi-         8  Johnson  v.  Hunt,  11  Wend.  135 ; 
choud,  11  Rob.  La.  225 ;  Bouv.  Diet.  Gallup  v.  Josselyn,  7  Vt.  334. 

"  Accession ;  "  Fryatt  v.  Sullivan  Co.,          4  Beers  v.  St.    John,  16  Conn.  322  ; 

7  Hill,  529.  1  Sch.  Pers.  Prop.,  part  ii.,  c.  6,  as  to 

2  Ib.  Fixtures. 
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the  soil  by  the  casual  deposit.  And  the  same  rule  is  expressly 
adopted  in  New  York.1 

§  42.  Confusion  considered  as  a  Rule  of  Title  ;  Definition.  — 
III.  We  come  now  to  Confusion,  —  a  doctrine  akin  to  that 
of  accession,  but  applicable,  instead,  to  mixed  chattels  of  one 
and  the  same  general  description ;  not  to  the  instance  where 
various  materials,  or  materials  and  labor,  become  united  into 
a  single  product.  Here,  too,  the  common  law  has  apparently 
followed  that  of  the  Roman  empire;  not,  however,  without 
modification.  Confusion  of  goods  arises  wherever  the  like 
chattels  of  two  or  more  persons  are  so  blended  or  mixed 
together  as  to  have  become  undistinguishable.2 

§  48.  Application  of  the  Rule  of  Confusion.  —  Whatever  the 
kind  of  property,  the  law  makes  no  arbitrary  disposal  of  the 
title  beyond  what  necessity  or  convenience  requires.  Where 
the  articles  mixed  together  differed  in  value  or  quality,  and 
the  original  value  or  quality  of  each  component  cannot  now 
be  clearly  determined,  the  law  of  confusion  must  settle  who 
is  the  owner.  But,  according  to  Lord  Eldon,  if  the  corn, 
flour,  or  other  goods  found  mixed  together,  were  of  equal 
value,  then  even  the  injured  party  takes  his  proportional 
part,  and  no  more.3  Furthermore,  the  law  of  confusion  does 
not  apply  to  chattels  of  a  sort  to  be  readily  distinguished  and 
separated,  • — as  in  general  instances  of  cattle,  produce  packed 
in  barrels  or  boxes  or  bales,  furniture,  and  so  on ;  for  so  long 
as  one  can  identify  his  own  chattels,  and  take  them  away, 
the  ownership  of  articles  need  suffer  no  change  because  all 
happen  to  be  lumped  into  one  lot.4  And  yet  the  case  might 
be  conceived  where  the  mixture  of  barrels,  boxes,  or  bales, 
articles  of  furniture,  or  even  animals  of  various  values  and 


1  Sheldon   y.    Sherman,    42  N.   Y. 
484 ;  1  Domat  Civ.  Law,  pt.  1,  b.  2,  tit. 
9,  §2. 

2  2   Kent   Com.   364,    365 ;    Bouv. 
Diet.,   "  Confusion  of  Goods ; "   2  Bl. 
Com.  405;    Inst.  2,  1.  27,  28.     There 
may  be   intermixture   without   confu- 
sion, but  there  is  no  confusion  without 
intermixture.     Drake  Attachment,  5th 
ed.,  §  199 ;  36  Me.  237. 


3  2  Kent    Com.     365;    Lupton    v. 
White,  15  Ves.  432 ;  Spence  v.  Union 
Mar.  Ins.  Co.,  L.  R.  3  C.  P.  427. 

4  Seymour  v.   Wyckoff,    10  N.   Y. 
213;    Holbrook  v.   Hyde,   1  Vt.  286; 
Robinson  v.  Holt,  39  N.  H.  557  ;  Ames 
v.  Miss.  Boom  Co.,  8  Minn.  467  ;  Smith 
v.    Sanborn,    6    Gray,    134;   Alley  v. 
Adams,  44  Ala.  609. 
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without  brand  or  mark  to  identify,  had  resulted  in  an  undis- 
tinguishable  mass. 

That  which  keeps  out  the  strict  rule  of  confusion,  and  pre- 
serves the  title  to  separate  portions  essentially  unharmed, 
must  therefore  be,  after  all,  either  (1)  this  identity  of  par- 
ticulars, which  has  prevented  any  close  admixture  from  tak- 
ing place,  or  else  (2)  equality  of  the  ingredients  in  quality 
or  proportionate  value,  so  as  to  enable  ownership  to  fasten 
readily  upon  its  precise  share  in  the  mass,  though  detached 
from  its  former  physical  particulars.1 

§  44.  Leading  Tests  in  Confusion  to  be  examined.  —  And, 
now,  to  examine  this  law  of  confusion  in  detail.  Whenever 
a  confusion  of  personal  property  has  actually  occurred,  and 
the  question  of  title  presents  itself,  we  should  ask  at  once, 
What  caused  that  confusion  ?  Did  it  take  place  by  mutual 
consent ;  or  by  one's  wilful  misconduct ;  or  through  one's 
unintentional  error ;  or  by  the  act  of  some  stranger ;  or  be- 
cause of  inevitable  accident  or  superior  force  ?  And  accord- 
ing as  the  mixture  was  brought  about  by  one  or  another  of 
these  five  general  causes,  so,  according  to  the  modern  current 
of  English  and  American  authorities,  should  the  title  to  the 
mass  or  admixture  be  determined. 

§  45.  Rule  where  Confusion  was  by  Mutual  Consent.  —  (!•) 
If  the  mixture  arose  by  mutual  consent,  the  title  to  the  whole 
admixture  is  founded  in  contract ;  and  hence  arises  the  pre- 
sumption, in  absence  of  special  stipulation  to  the  contrary, 
that  the  two  contracting  parties  agreed  to  take  the  mass 
together,  by  way  of  ownership  in  common,  in  proportion  to 
their  several  shares.2  Here  ownership  might  perhaps  be 
considered  as  founded  rather  upon  contract  than  in  confusion 
at  all. 

The  consequence  of  ownership  in  common  in  a  divisible 
mass  must  needs  be,  that  each  proprietor  has  a  right  to  dis- 

1  This  latter  exception  appears  not  right.     It  applies,  however,  where  the 

so  readily  admitted  in  the  courts  as  the  equities  of  parties  to  the  admixture  are 

former,   identification   being  here  im-  alike. 

possible,  and  the  proportionate  division         2  2  Kent  Com.  364,  365  ;  2  Bl.  Com. 

taking  place  rather   from    considera-  405.  And  see  1  Sch.  Pers.  Prop.,  §§  161- 

tions  of  natural  justice  than  of   legal  166,  as  to  ownership  in  common. 
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pose  of  his  undivided  share,  and  may  sue  any  one  who  would 
appropriate  the  whole  to  the  exclusion  of  his  own  interest.1 
And  while  the  ordinary  presumption,  in  chattel  relations  of 
this  character,  is,  that  the  sole  possession  of  one  is  the  pos- 
session of  all,  divisible  personal  property  so  far  differs  from 
indivisible,  that  the  exclusive  appropriation  or  sale  by  one 
may  be  readily  construed  into  an  act  of  conversion,  so  as  to 
enable  the  injured  co-owner  to  maintain  trover  for  his  por- 
tion.2 Each  co-owner,  too,  has  the  right  to  sever  and  appro- 
priate his  own  share,  wherever  it  may  be  determined  by 
measurement,  weight,  or  count  ;  and,  indeed,  the  courts 
seem  to  encourage  so  sensible  a  practice,  as  though  reluctant 
to  compel  any  formal  partition  of  the  mass.3  The  relation  of 
common  ownership,  under  circumstances  like  these,  ought  to 
be  regarded  as  a  temporary  state  of  things,  with  severance 
and  separate  appropriation  to  follow  speedily  ;  though,  while 
the  mass  remains  intact,  the  law  protects  the  contributors 
after  a  somewhat  clumsy  fashion. 

But  it  is  evident  that  the  relation  of  the  parties  who  con- 
sent to  an  intermixture  of  their  goods  may  be  varied  by  their 
own  contract.  It  is  not  necessarily  an  ownership  in  common 
in  every  instance.  To  ascertain  and  give  proper  expression 
to  their  mutual  intention  in  such  cases  is  often  a  matter  of 
great  perplexity. 

§  46.  The  Same  Subject;  its  Application  to  Grain  Elevators, 
etc. — The  transportation  of  grain  in  large  quantities  from  our 
Western  States,  with  the  intervention  of  warehousemen  and 
elevators,  gives  frequent  occasion  for  applying  the  doctrine 
of  confusion  by  consent.4  Here  the  owner  of  a  certain 
quantity  agrees,  perhaps,  to  its  intermixture  with  other  lots 
belonging  to  other  parties,  or  to  the  warehouseman  himself ; 
taking  a  written  receipt,  which  may  enable  him  or  the  party 
to  whom  he  may  transfer  it  to  d,emand  an  equal  amount  of  the 


1  1  Sch.  Pers.  Prop.  §  165. 

2  1  Sch.  Pers.  Prop.  §§  163-166. 

3  Ib. ;  Fobes  v.  Shattuck,  22  Barb. 
668;   Dole   v.   Olmstead,  36  111.  150; 
Morgan  v.  Gregg,  46  Barb.  183  ;  Young 
v.  Miles,  20  Wis.  615;    Channon    v. 


Lnsk,  2  Lans.  211  ;  Tripp  v.  Riley,  15 
Barb.  333.  See  Kimberly  v.  Patchin, 
19  N.  Y.  330. 

*  See  6  Am.  Law  Review,  450-471, 
"  Grain  Elevators." 
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same  quality,  if  not  the  identical  grain  which  he  has  put  in. 
Such  contracts  vary  ;  and  sometimes  the  bargain  will  contem- 
plate a  restoration  of  the  identical  property  delivered,  though 
possibly  in  a  different  shape.  To  determine  who  shall  bear 
risks  and  enjoy  dominion  while  such  an  intermixture  lasts,  we 
must  have  recourse  to  the  character  of  the  transaction  ;  for 
rights  and  responsibilities  go  according  to  the  legal  title.  If 
the  nature  of  the  bargain  be  such  as  to  make  the  several 
proprietors  owners  in  common  of  the  mass,  any  loss  should  be 
borne  by  them  in  proportion  to  their  several  interests ;  and 
such  an  ownership,  we  have  said,  is  usually  presumed.1  But 
if  one  throws  his  goods  into  the  common  mass,  on  the  under- 
standing that  the  party  receiving  them  may  take  from  the  mass 
at  pleasure  and  appropriate  to  himself  on  the  condition  that 
he  shall  restore  other  goods  of  the  same  sort  in  their  stead, 
—  and  so,  too,  in  stipulations  for  pecuniary  compensation,  — 
the  dominion  over  the  property  passes  to  the  receiver ;  and  on 
this  principle  are  some  of  our  grain  cases  decided,  the  party 
owning  the  elevator  or  warehouse  being  treated  as  a  purchaser, 
and  not  as  a  depositary.2  In  the  instance  of  a  mere  deposi- 
tary, on  the  other  hand,  and,  indeed,  wherever  one  takes  goods 
on  a  contract  to  bestow  care  or  labor  upon  them  and  restore 
the  identical  goods  in  the  same  or  a  different  shape,  the  prop- 
erty remains  in  the  original  owner  ;  and  the  receiver  incurs  no 
liability,  except  it  be  through  a  violation  of  duty.3  Where 
the  party  receiving  the  goods  takes  them  by  consent  both  for 
purposes  of  bailment  and  mixture  with  his  own  goods,  as  is 
sometimes  done,  the  title  of  the  contributing  owner  is  put  at 
extreme  hazard;  yet  even  here  a  common  ownership  in  the 
mass  between  contributor  and  receiver  should  be  presumed.4 
Business  usage  will  often  aid  in  solving  the  nature  of  all 
such  transactions.5 

1  Chase  v.  Washburn,  1   Ohio  St.  8  Chase   v.  Washburn,   1  Ohio  St. 
244,  per  Hartley,  J. ;  Spence  v.  Union  244  ;  Young  v.  Miles,  23  Wis.  643. 
Marine   Ins.  Co.,   L.  R.  3  C.  P.  427,  *  Inglebright  v.  Hammond,  19  Ohio, 
supra,  §  45.  337  ;  Slaughter  v.  Green,  1  Rand.  3. 

2  Lonergan  v.   Stewart,  55  111.  44 ;  6  See  Cushing  v.  Breed,  14  Allen, 
Ewing  v.  French,  1  Blackf.  353;  Chase  376;  Warren  v.  Milliken,  57  Me.  97  ; 
v.  Washburn,  1  Ohio  St.  286 ;  Wilson  Dole  v.  Olmstead,  41  111.  344.     Replevin 
v.  Cooper,  10  Iowa,  665.  is  not  the  suitable  remedy  for  one's  un- 
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§  47.  Rule  where  Confusion  was  by  One's  Wilful  Miscon- 
duct. —  (2.)  If  the  intermixture  was  caused  by  one's  wilful 
misconduct,  the  offender  must  bear  the  loss  ;  for  it  has  long 
been  settled  at  the  common  law,  that  where  personal  chattels, 
solid  or  fluid,  are  so  mingled  as  to  have  become  undistinguish- 
able  by  the  wrongful  act  of  one  owner,  he  cannot  recover  for 
his  own  proportion,  nor  for  any  part  of  the  intermixture,  but 
the  entire  property  vests  in  him  whose  right  was  invaded.1 
Nor  is  the  latter  obliged  to  compensate  the  former,  in  such  a 
case,  according  to  our  laws ;  in  which  respect,  many  have 
thought  that  we  differ  from  the  civilians :  for  the  gist  of  the 
rule  appears  to  be,  the  natural  justice,  on  the  one  hand,  of 
allowing  the  intentional  trespasser  to  be  the  loser  by  his  own 
wrongful  act ;  and,  on  the  other,  the  injustice  of  permitting 
any  innocent  owner  to  be  deprived  of  property  without  his 
consent.  The  intermixture  being  such,  then,  that  the  true 
proportions  are  undistinguishable,  the  injured  party  may  re- 
plevy  the  whole,  or  sue  in  damages  for  its  value.2 

Upon  a  similar  reasoning,  where  A.  takes  goods  doubting 
whether  they  are  his  own  or  not,  and  intermingles  them  in 


divided  interest  or  share  in  an  inter- 
mixture by  consent,  since  it  is  incapa- 
ble of  exact  identification;  though  it  is 
otherwise  with  wrongful  intermixture, 
for  reasons  which  will  presently  ap- 
pear. Cf .  Low  v.  Martin,  18  111.  286 ; 
Warner  v.  Cushman,  31  111.  283 ;  Dil- 
lingham  v.  Smith,  30  Me.  370. 

1  2   Bl.  Com.  405;    2    Kent  Com. 
865;    Ryder  v.    Hathaway,    21    Pick. 
298;    Stephenson   v.   Little,   10  Mich. 
433 ;  Spence  v.  Union  Marine  Ins.  Co., 
L.   R.  3   C.  P.   427;    The  Idaho,  93 
U.  S  575.     In  case  of  a  wrongful  in- 
termixture purposely   made,  even    if 
the  goods  were  of  the  same  kind  and 
value,  the  wronged  party  will  have  a 
right  to  the  entire  aggregate,  leaving 
the  wrong-doer  to  reclaim  his  own  if 
he  can  identify  it,  or  to  demand  his 
proportional  part.     Stephenson  v.  Lit- 
tle, 10  Mich.  447  ;  Mr.  Justice  Strong 
in  The  Idaho,  93  U.  S.  575. 

2  Ib. ;  Jenkins  v.  Steanka,  19  Wis. 


126;  Beach  v.  Schmultz,  20  III.  185; 
Warner  v.  Cushman,  31  111.  283.  This 
rule  is  applied  to  the  fraud  of  a  junk- 
dealer  in  Jewett  v.  Dringer,  30  N.  J. 
Eq.  291.  See  reporter's  note,  ib.  But, 
if  the  injured  party  has  transferred  his 
interest,  his  assignee  should  make  a 
demand  upon  the  wrong-doer  holding 
the  intermixture  before  bringing  a  suit. 
Root  v.  Bonnema,  22  Wis.  539. 

It  still  appears  as  if  the  rule  as  thus 
laid  down  by  the  courts  would  work 
great  injustice,  if  applied  with  utter 
disregard  to  comparative  values.  If 
one  wrongfully  empties  another's  bot- 
tle into  a  hogshead  of  his  own  wine, 
shall  the  former  take  the  whole,  with- 
out any  allowance  to  the  latter  ?  This 
seems  to  be  the  rule,  if  precedents 
must  be  followed  ;  but  it  visits  a  heavy 
penalty  upon  slight  misconduct,  and, 
should  the  question  arise,  perhaps  the 
courts  may  escape  the  conclusion. 

45 


§  48  TITLE   TO    PERSONAL   PROPERTY.  [PART   IV. 

order  to  mislead  B.,  the  true  owner,  and  to  prevent  B.  from 
taking  his  portion  without  danger  of  taking  A.'s  likewise,  it  is 
said  that  A.,  by  such  fraudulent  act,  loses  his  own  property.1 
That  he  runs,  at  least,  the  risk  of  losing  his  own,  cannot  be 
doubted  ;  for  reckless  conduct  evincing  a  dishonest  intention, 
whether  shown  in  actively  seizing  one's  neighbor's  goods  or 
in  permitting  another  to  intermingle  them  with  his  own,  is  a 
suitable  ground  for  rigidly  enforcing  the  rule  of  confusion. 
A  large  proportion  of  the  later  decisions  of  this  country  are 
those  involving  fraud  upon  creditors  ;  cases  where  the  party 
causing  the  confusion  of  goods  —  sometimes  the  debtor  him- 
self, sometimes  a  party  in  probable  collusion  with  him  —  seeks 
to  perplex  and  hinder  officers  attaching  on  the  creditor's  be- 
half. It  may  be  affirmed,  as  a  rule,  that  one  conniving  at  a 
scheme  of  this  sort,  though  not,  perhaps,  the  active  trespasser 
nor  the  debtor,  has  the  burden  thrown  upon  him  of  identify- 
ing his  own  goods  in  order  to  exempt  them  from  sale  under 
the  attachment.  He,  and  not  the  creditor,  must  bear  all  the 
inconvenience  arising  out  of  the  confusion  ;  and  if  he  fails  to 
distinguish  and  separate  what  belongs  to  himself,  the  whole 
may  be  sold  as  the  debtor's  property.2  This  is  because  his 
motives  are  open  to  suspicion,  if  not  clearly  fraudulent. 

§  48.  The  Same  Subject;  Mingling  Funds  in  Breach  of  Trust, 
etc.  —  So,  too,  is  it  with  one  who  has  charge  of  another's 
property,  and  so  confounds  it  with  his  own  that  it  cannot  be 
distinguished ;  for  breach  of  trust  could  hardly  be  honestly 
committed  in  the  eye  of  the  law.  However  extenuating  the 
circumstances,  the  party  causing  the  confusion  will  lose  his 
own  property  if  he  cannot  identify  and  separate  it  from  the 
mass ;  and  if  damages  are  given  to  the  plaintiff  for  the  loss  of 
his  property,  the  utmost  value  will  be  taken.3  It  is  a  cardinal 


1  Morton,  J.,  in  Ryder  v.  Hathaway,  Robinson  v.  Holt,  39  N.  H.  557.     See 
21  Pick.  298.  Harding  v.  Coburn,  12  Met.  342. 

2  Beach  v.    Schmultz,  20  111.  185;          3  Lupton  v.   White,    15   Ves.   432; 
McDowell  v.  Rissell,  37  Penn.  St.  164  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62 ; 
Smith  v.  Welch,  10  Wis.  91  ;  Treat  v.  Ringgold  v.  Ringgold,  1  Har.  &  G.  IT  ; 
Barber,  7  Conn.  275 ;  Chappell  v.  Cox,  Brackenridge    v.    Holland,    2   Blackf. 
18  Md.  513  ;  Weil  v.  Silverstone,  6  Bush,  377 ;  Carlton  v.  Conroy,  21  Cal.  170. 
698 ;  Dillingham  v.  Smith,  30  Me.  370; 
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duty  of  all  trustees  to  keep  the  fiduciary  property  separate 
and  distinct ;  and  law  and  equity  alike  hold  them  strictly  to 
its  observance.  But  factors  and  other  agents,  in  accordance 
with  business  usage  and  the  nature  of  their  agreements,  and 
even  trustees,  are  permitted  to  mingle  the  property  of  two  or 
more  for  whom  they  act  into  one  fund  or  mass,  without 
incurring  a  personal  liability.1 

In  the  analogous  cases  of  chattels  specifically  pledged  or 
mortgaged  for  a  debt,  confusion  will  sometimes  effect  an  ex- 
tension of  the  creditor's  security,  and  sometimes  impair  or 
take  it  away  altogether ;  for  if  the  debtor,  having  possession, 
mingle  the  pledged  or  mortgaged  goods  with  other  goods  of 
his  own,  they  are  all  brought  under  cover  of  the  original 
security  because  of  his  misconduct;  while  the  creditor  in 
possession,  who  is  guilty  of  a  corresponding  intermixture, 
must  bear  the  consequences  of  his  folly.2  So,  too,  would  it 
be  with  specific  property  set  aside  by  the  agreement  of  debtor 
and  creditor  for  a  certain  purpose,  and  then  intermingled 
with  other  goods  by  the  one  or  the  other.3 

§  49.  Rule  where  Confusion  was  by  Unintentional  Error.  — 
(3.)  If  the  intermixture  results  from  one's  unintentional  mis- 


1  See  Hamilton  v.  Cunningham,  2 
Brock.  350;  Sch.  Dom.  Rel.  474;  Hill 
Trustees,  379-384;  Perry  Trusts, 
§  447 ;  Cook  v.  Addison,  L.  R.  7  Eq. 
466. 

As  to  property  taken  by  the  partner 
of  a  firm,  see  White  Mountain  Bank 
v.  West,  46  Me.  15.  The  rule  of  con- 
fusion applies  to  the  partner  of  a  dis- 
solved firm  who  buys  goods  and  al- 
lows them  to  be  charged  fraudulently 
to  the  old  firm.  Diversey  v.  Johnson, 
93  111.  547. 

The  act  of  a  fiduciary  in  mingling 
trust  funds  with  his  own,  is  often  of 
great  inconvenience  to  the  cestui  que 
trust;  for  if  the  means  of  identification 
fail,  the  latter  must  come  in  with  gen- 
eral creditors.  But  the  effort  of  the 
chancery  courts  is  to  avoid  the  results 
of  confusion  where  justice  demands  it ; 
other  property  into  which  the  trust 
money  has  gone  will,  if  possible,  be 


impressed  with  the  character  of  the 
trust;  and  equity  will  try  to  disen- 
tangle accounts  and  give  to  the  bene- 
ficiary that  which  belongs  to  him. 
Hence,  the  mere  mingling  by  a  trus- 
tee, agent,  or  executor,  of  trust  money 
with  his  own  money,  as  by  depositing 
in  his  individual  name  in  a  bank,  does 
not  necessarily  prevent  an  identifica- 
tion of  the  trust  fund,  according  to  the 
latest  cases.  Houghton  v.  Davenport, 
74  Me.  590;  2  Perry  Trusts,  §  837; 
Hallett's  Estate,  13  Ch.  1).  006 ;  Na- 
tional Bank  v.  Insurance  Co.,  104 
U.  S.  54  ;  Van  Alen  v.  American  Bank, 
52  N.  Y.  1. 

2  See   M'Kean   v.     Wagenblast,    2 
Grant,  462;    Fuller  v.  Paige,  26  111. 
358;    Cook  v.   Addison,  L.  R.  7  Eq. 
466;    Willard   v.   Rice,  11    Met.  493; 
Webster  ».  Power,  L.  R.  2  P.  C.  69; 
Dunning  v.  Stearns,  9  Barb.  630. 

3  Huffy.  Earl,  3  Ind.  306. 
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take  of  fact,  there  being  DO  evidence  of  wilfulness,  it  seems 
to  be  now  well  settled,  whatever  doubts  were  formerly  enter- 
tained, that  the  party  causing  the  confusion  will  be  protected  in 
his  rights,  so  far  as  the  circumstances  of  the  case  fairly  permit. 
Even  negligence,  where  the  element  of  wilfulness  or  fraud  is 
wanting,  or  at  all  events  unless  culpable,  does  not  necessarily 
divest  the  careless  owner  of  his  property.1  Such  is  the  rule 
announced  when  one  owner  takes  another's  goods  and  con- 
fuses them  with  his  own,  thinking  they  are  his,  or  believing 
that  he  has  a  right  under  a  contract  so  to  do ;  and,  in  general, 
wherever  his  mistake  is  an  honest  one.2  And  yet,  while  the 
courts  show  an  obvious  disposition  to  shield  the  unintentional 
trespasser  from  loss,  they  are  not  as  yet  bold  in  declaring  the 
parties  owners  in  common  of  the  entire  intermixture,  —  a 
consequence  which  would  doubtless  follow,  were  the  equities 
of  the  two  precisely  alike :  notwithstanding,  such  must  logi- 
cally be  the  result,  when  all  means  of  identification  have 
failed.  But  to  allow  the  unintentional  trespasser  a  fair  op- 
portunity to  point  out  and  separate,  if  he  may,  his  own  portion 
of  the  mass,  —  which,  in  the  case  of  solids  brought  together, 
might  be  possible,  if  he,  though  no  one  else,  knew  of  distin- 
guishing marks,  —  they  certainly  concede.3 

Where  the  owner  originally  invaded  has  taken  away  the 
whole  intermixture,  it  is  said  that  he  may  be  sued  in  assumpsit 
for  the  value  of  the  innocent  invader's  goods,  if  he  has  sold 
them ;  otherwise,  in  trover  after  a  demand  and  refusal.4 
But  it  has  been  decided,  that  unless  the  invaded  owner  took 
away  the  whole  intermixture  as  an  intentional  trespasser,  or 
used  goods  knowing  them  to  belong  to  the  innocent  invader, 
there  should  be  a  demand  upon  him,  followed  by  refusal,  be- 
fore suit :  that  an  action  of  account  at  law  is  not  the  innocent 


1  But  see  the  foregoing  section.  Moore  v.  Bowman,  37  N.  H.  494.     See 

2  Pratt  v.  Bryant,  20  Vt.  333,  per  30  N.  J.  Eq.  304,  n.,  where  numerous 
Redfield,  J. ;  Ryder  v.  Hathaway,  21  cases  are  cited    to   the   effect  that  a 
Pick.  298,  per  Morton,  J.  ;  Hesseltine  confusion  of  goods  by  mistake  creates 
v.  Stockwell,  30  Me.  237 ;  Wetherbee  no  forfeiture. 

u.  Green,  22  Mich.  311 ;  Thome  v.  Col-         *  Ryder    v.    Hathaway,    21    Pick, 

ton,  27  Iowa,  425.  298. 
8  See  Chappell  v.  Cox,  18  Md.  513 ; 
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invader's  proper  remedy  in  such  a  plight.1  When  it  comes 
to  a  demand,  and  the  holder  of  the  intermixture,  instead  of 
refusing,  tells  the  other  party  to  point  out  his  property,  the 
latter  is  in  an  awkward  dilemma.  Plainly,  then,  the  party 
already  in  possession  has  the  decided  advantage,  —  a  rule 
which  will  always  hold  true  of  common  ownership  in  chat- 
tels ;  and  that  the  common-law  remedies  can  avail  little  for 
breaking  up  the  mass,  or  dissolving  the  relation,  we  have 
elsewhere  seen.  Perhaps  equity  would  decree  a  partition ; 
and  yet  the  practical  difficulty  is  to  make  equitable  partition 
at  all.  If  the  parties  cannot  agree  upon  a  fair  division  of  the 
bulk  by  measure  or  weight,  a  sale  and  distribution  of  the 
proceeds  offer  the  most  appropriate  remedy  ;  and  perhaps  a 
bill  in  equity  would  be  entertained  for  that  purpose.2 

§  50.  Rule  where  Confusion  is  caused  by  a  Stranger ;  Attach- 
ing Officer,  etc.  —  (4.)  Presumably,  where  the  confusion  of 
chattels  is  caused  by  a  stranger,  the  several  owners  of  the 
ingredients,  neither  of  whom  is  at  fault,  would  become 
common  owners  of  the  intermixture  ;  for,  as  their  equities 
are  the  same,  why  should  one  be  deprived  of  his  property 
rather  than  another?3  For  the  rule  of  comparative  values 
seems  never  to  have  been  applied  to  confused  goods,  as  in 
products  by  accession,  so  as  to  give  the  whole  to  the  owner  of 
the  most  valuable  portion,  on  due  compensation  to  the  other. 

Between  trespass  by  an  entire  stranger  to  the  ingredients, 
and  trespass  by  an  owner  thereof,  we  may  reckon  trespass  by 
a  third  person  to  which  this  same  owner  is  a  privy  or  princi- 
pal. It  is,  probably,  because  of  the  legal  uncertainty  as  to 
how  much  blame  should  be  imputed  to  him,  or  how  far  the 
intermixture  was  caused  by  his  own  direction,  that  we  find 
courts  laying  down  their  rules  rather  cautiously  as  against 
the  owner  of  goods  which  have  become  mingled  with  those 
of  a  debtor  attached  in  controversies  with  a  creditor.  If  one 
voluntarily  suffers  his  goods  to  become  so  mingled,  whether 

1  Pratt    v.    Bryant,    20    Vt.     333 ;     considered  ;     Fobes    v.    Shattuck,    22 
Smith  v.  Morrill,  56  Me.  666 ;  Chan-    Barb.  568. 

dler  v.  Graff,  25  Minn  88.  3  See  next  section  as  to  confusion 

2  See  1  Sch.  Pers.  Prop.  §§  163, 166,    by  accident, 
where  the  remedies  of  co-owners  are 
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wilfully  or  only  negligently,  the  burden  of  identifying  his 
goods  is  thrown  upon  him,  notwithstanding  the  act  of  con- 
fusion was  that  of  another.  So  much  the  courts  declare.1 
But  is  he  punishable  further?  Most  probably,  if  the  wilful- 
ness  and  wrong  can  be  brought  to  his  door,  so  as  to  make 
him  substantially  the  aggressor  of  a  third  person's  creditor, 
he  will  forfeit  all  title  to  his  own  goods ;  but  not  otherwise. 
It  is,  at  all  events,  the  business  of  the  owner,  who,  wilfully 
or  carelessly,  has  allowed  his  goods  to  become  confused  with 
those  of  a  debtor,  to  point  out  to  the  officer  what  belongs  to 
him.  And  since  his  own  duty  is  to  attach  the  debtor's  goods, 
whether  so  mingled  or  not,  the  officer  is  no  trespasser  merely 
for  having  attached,  in  good  faith  and  with  due  care,  those 
of  another  blended  in  the  same  mass  ;  but  if,  after  the  attach- 
ment, the  owner  identifies  his  own  goods  and  demands  a  re- 
delivery  of  them,  the  officer  must  surrender  them,  or  else  be 
held  liable  for  their  conversion.2  In  cases  of  doubt,  the  offi- 
cer will  be  justified  in  delivering  up  on  demand  the  least 
valuable  articles  corresponding  to  the  claim.3  But,  in  every 
attachment  of  goods  found  blended  with  those  of  a  debtor, 
an  owner's  rights,  if  known,  are  to  be  respected  ;  and,  where 
unlawful  motive  for  the  intermixture  is  not  known  to  exist, 
the  officer  should  give  every  reasonable  opportunity  for  a 
separation  of  goods ;  for  if  he  covers  by  his  attachment 
goods  known  to  belong  to  another,  and  takes  them  with  a 
determination  to  hold  them  fast,  he  is  liable  in  trespass  at 
the  owner's  suit.4 

§  51.  Rule  -where  Confusion  is  caused  by  Inevitable  Accident, 
Vis  Major,  etc.  —  (5.)  If  confusion  of  chattels  takes  place  be- 
cause of  inevitable  accident  or  vis  major,  the  rule  is  at  length 
well  established,  that  the  parties  whose  goods  have  become 

1  See  Beach  v.  Schmultz,  20  111.  185,  such  attachments,  see  Drake  Attach- 
and  other  cases,  supra,  §  47.  ment,  §  199. 

2  Treat    v.    Barber,   7    Conn.   275;          *  Shumway  v.  Kutter,  8  Pick.  443. 
Shumway    v.    Rutter,    8    Pick.    443  ;         *  Smith  v.   Sanborn,  6  Gray,  134 ; 
Robinson  v.  Holt,  39  N.  H.  557  ;  Roth  Moore  v.  Bowman,  47  N.  H.  494.     If 
v.   Wells,   29   N.   Y.   471  ;    Taylor  v.  articles  mixed  together  be  capable  of 
Jones,  42  N.  H.  25.     See  also  30  N.  J.  identification,  there  can  be  no  attach- 
Eq.  n.    And  as  to  the  officer's  duty  in  ment  of  the  whole.     30  N.  J.  Eq.  n.  and 

cases  cited;  Drake  Attachment,  §  199. 
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intermingled  shall  own  the  mass  in  common ;  and  this,  too, 
whether  the  intermixture  be  of  fluids  or  solids.  Any  other 
disposition  of  the  title  under  such  circumstances  would  be 
unreasonable ;  for,  as  both  parties  stand  equally  entitled  to 
relief,  the  law  may  riot  assign  the  whole  mass  to  one  of  them 
rather  than  the  other.  And  if  to  neither,  then  the  alterna- 
tive presents  itself,  quite  as  repugnant  to  good  sense,  of  treat- 
ing the  accidental  intermixture  as  bona  vacantia,  and  open  to 
the  public  for  appropriation.1 

It  may  be  generally  affirmed,  that  wherever  the  confusion 
is  such  that  no  blame  can  be  imputed  to  any  owner  of  ingre- 
dients, where  it  is  solely  the  result  of  inevitable  accident,  or 
the  invasion  of  some  superior  hostile  force,  or  even,  as  it 
would  appear,  the  wrongful  act  of  any  stranger  to  the  goods, 
the  result  is  not  to  deprive  any  one  absolutely  of  his  property, 
but  to  make  the  former  proprietors  owners  in  common 'of  the 
solid  or  fluid  intermixture :  each  according  to  his  due  share, 
if  strict  apportionment  be  practicable  ;  otherwise,  in  equal 
portions.2  And,  if  a  partial  destruction  has  taken  place,  the 
loss  should  be  proportionally  shared.3 

It  follows  that,  if  one  co-owner  of  property  thus  thrown 
together  into  an  undistinguishable  mass  gathers  and  takes 
possession  of  the  whole,  he  is  not  usually  liable  as  for  conver- 
sion to  another  co-owner  ;  but  his  possession  is  to  be  regarded 


1  The  whole  question  was  carefully 
considered  in  the  recent  case  of  Spence 
v.  Union  Marine  Ins.  Co.,  L.  R.  3  C.  P. 
427  ;  a  controversy  having  arisen  over 
the  title  to  cotton  which  belonged  to 
different  owners,  but  was  shipped  in 
the  same  vessel.  Exposure  in  a  sea 
peril  had  caused  all  the  marks  of  iden- 
tity to  be  effaced  ;  and  in  this  state  the 
ownership  of  the  cotton  was  at  issue. 
It  was  determined  that  neither  the 
principle  of  wrongful  admixture,  nor 
that  of  goods  without  an  owner,  could 
apply  ;  that,  as  inevitable  accident  had 
caused  the  confusion,  no  owner  could 
be  said  to  have  lost  his  own  property  ; 
but  the  title  to  the  whole  was  vested 
in  them  together  by  way  of  ownership 
in  common  ;  and  an  adjustment  was 


ordered  accordingly.  Spence  v.  Union 
Marine  Ins.  Co.,  L.  R.  3  C.  P.  427. 
And  see  Lupton  v.  White,  15  Ves.  442 ; 
Buckley  v.  Gross,  3  B.  &  S.  574  ;  Jones 
v.  Moore,  4  Y.  &  Q.  351.  The  same 
rule  is  recognized  in  this  country. 
Moore  v.  Erie  Railway  Co.,  7  Lans.  39. 
If  confusion  be  caused  by  the  action 
of  a  freshet,  or  by  a  tempest,  or  by 
the  effect  of  a  fire,  or  by  any  natural 
cause,  there  is  no  forfeiture  of  title  to 
the  mass.  30  N.  J.  Eq.  202,  and  cases 
cited;  State  r.  Burt,  64  N.  C.  619; 
Buckley  r.  Gross.  3  B.  &  S.  566. 

2  See  remarks  of  Blackburn,  J.,  in 
Buckley  ».  Gross,  3  B.  &  S.  566 ;  Bry- 
ant v.  Ware,  30  Me.  295. 

8  Spence  r.  Union  Marine  Ins.  Co., 
L.  R.  3  C.  P.  427. 
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rather  as  rightful,  and  subject  to  the  other  party's  right  to 
appear  and  take  out  his  own  portion.  He  is  entitled  to  com- 
pensation for  his  labor  in  protecting  the  whole  ;  and,  even 
where  he  has  consumed  more  than  his  rightful  share,  he  is 
held  bound  to  make  his  co-owner  whole  and  no  more.1  That 
the  common  law  does  not  readily  interfere  with  one  co- 
owner's  possession  of  chattels,  has  already  been  perceived  ; 
and  yet,  as  to  divisible  chattels,  like  grain  and  timber,  we 
apprehend  that  one's  intent  to  appropriate  exclusively  to  him- 
self what  he  knows  ought  in  fairness  to  be  divided  may  be 
inferred  under  suitable  circumstances  from  his  conduct,  so  as 
to  render  him  liable  in  trover  to  his  fellow-owners.2 

§  52.  Roman  Law  of  Confusion.  —  What  was  the  law  of 
confusion  as  expounded  in  the  enlightened  age  of  Roman 
jurisprudence,  is  not  clearly  ascertainable.  Some  have  assert- 
ed that  one  rule  of  title  applied  to  confusio,  or  the  mixture 
of  fluids  ;  and  another  to  commixtio,  or  the  mixture  of  solids  ; 
that  in  the  one  case,  whether  the  mixture  were  by  accident 
or  mutual  consent,  the  whole  substance  was  owned  in  com- 
mon ;  while,  in  the  other,  mutual  consent  alone  could  confer 
such  a  title,  the  judge  being  left  free  to  divide  an  accidental 
mixture  or  not,  as  he  might  prefer.3  The  reason  of  this  dis- 
tinction seems  a  fanciful  one  ;  namely,  that  in  solids,  but  not 
in  fluids,  each  particle  remains  the  same,  although  it  cannot 
be  easily  distinguished.  But  foreign  jurists  are  by  no  means 
agreed  that  the  Roman  law  ever  made  any  such  distinction 
between  fluids  and  solids:  illustrations  are  not  at  hand  to 
support  it.  On  the  contrary,  some  assert  that  this  alleged 
difference  of  principle  between  confusio  and  commixtio  is  alto- 
gether modern.4  Certainly,  no  distinction,  beyond  a  verbal 
one,  between  solids  and  fluids  in  a  confused  state,  is  recog- 
nized by  English  or  American  law  ;  and  our  rule  of  confusion 
applies  with  the  same  force  to  timber,  cotton-bales,  and  grain, 
as  to  wine  and  oil,  as  the  cases  already  cited  will  amply  show. 

1  Moore    v.   Erie    Railway    Co.,   7         4  Gains,  by  Poste,  pp.  166,  167, 171 ; 
Lans.  39.  Story    Bailm.    §    40  ;    Willes,    J.,    in 

2  See  1  Sch.  Pers.  Prop.  §§  165, 166.      Spence  v.  Union  Marine  Ins.  Co.,  L.  R. 
8  See  Colquhoun  Rom.  &  Civ.  Law,     3  C.  P.  427. 

§§  988,  990. 

52 


CHAP.  II.]     TITLE  TO  PRODUCTS  ;   ACCESSION  AND  CONFUSION.    §  53 

§  53.  Final  Comparison  of  Doctrines  of  Accession  and  Con- 
fusion. —  In  many  respects,  the  doctrines  of  accession  and 
confusion  are  seen  to  be  quite  similar.  Under  whichever  of 
these  heads  the  question  of  title  is  presented,  we  find  the 
courts  inquiring  into  the  causes  which  led  to  the  existing 
state  of  things ;  ready  to  punish  the  wrong-doer,  if  need  be, 
and  sedulous  to  protect  the  innocent  owner  at  all  hazards  ; 
distinguishing,  however,  between  wilful  and  unintentional 
trespass,  in  order  that  honest  error  may  not  be  too  severely 
punished ;  and,  in  these  later  days,  certainly,  construing  the 
rule  as  essentially  one  of  necessity  and  convenience,  with  a 
harsh  remedy  which  should  be  invoked  only  when  the  oppos- 
ing titles  have  become  too  closely  blended  for  the  ordinary 
rule  to  work  smoothly,  that  each  shall  enjoy  his  own.  Nor 
has  the  physical  condition  of  the  product  or  mixture  much  to 
do  with  the  issue  of  ownership,  if  the  present  drift  of  the  de- 
cisions may  be  trusted,  beyond  determining  whether  it  be 
practicable  or  not  to  distinguish  and  separate  without  injury 
what  each  has  contributed. 

But  in  one  important  respect  the  two  doctrines  widely 
differ.  The  law  of  accession  takes  into  account,  as  we  have 
seen,  the  relative  value  of  components,  and  inclines  to  confer 
the  title  to  the  whole  upon  the  greater  contributor,  leaving 
the  lesser  one  to  his  suitable  recompense  rather  than  permit 
him  to  become  a  co-owner.  Into  the  law  of  confusion,  on 
the  other  hand,  this  element  of  relative  value  does  not  enter, 
so  far  as  judicial  precedents  yet  frame  a  rule; 1  the  contributor 
of  a  tenth  part  has  as  distinct  a  right  as  the  contributor  of 
nine-tenths  ;  and,  instead  of  permitting  the  larger  title  to 
draw  in  the  lesser,  with  a  suitable  recompense  in  the  latter 
instance,  the  law  remits  both  parties,  all  other  things  being 
equal,  to  their  rights  as  owners  in  common,  from  which  awk- 
ward relationship  a  partition  or  a  sale  of  the  whole  property, 
with  distribution  of  the  proceeds,  affords,  as  we  have  shown, 
the  natural  mode  of  escape. 

This  difference  of  principle,  we  conceive,  is  founded  in 
convenience.  For  accession  exhibits,  as  its  usual  product, 

1  But  see  supra,  §  47,  notes. 
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something  which  cannot  well  be  divided  up,  —  a  sort  of  in- 
teger for  beneficial  enjoyment, —  while  the  proper  result  of 
confusion  or  intermixture  would  be  a  mass  naturally  and  usu- 
ally capable  of  fractional  subdivision  and  beneficial  ownership 
in  the  severed  portions.  Again,  the  cloth  into  which  another's 
wool  has  been  woven,  or  the  hoops  wrought  out  of  another's 
iron,  derive  their  new  value  largely  from  the  appliance  of 
skilful  labor ;  so  that  one  finds  frequently,  in  the  product  of 
accession,  something  worth  far  more  than  any  of  the  original 
materials  which  entered  into  its  composition  ;  while  from  the 
confusion  of  goods  comes  a  substance  worth  little  or  nothing 
beyond  the  value  of  its  component  parts,  and  to  which  the 
personal  labor  of  mixing  can  hardly  have  contributed,  unless 
it  be  to  the  injury  of  ingredients.  The  bestowal  of  useful 
labor  should  always  strengthen  one's  title.  And,  once  more, 
this  same  element  of  useful  labor  must  render  the  adjustment 
of  shares  on  an  arithmetical  basis  far  more  difficult  in  the  case 
of  accession  than  in  that  of  confusion.  It  is  from  the  com- 
bination of  these  three  considerations,  we  may  conclude,  that 
the  law,  working  out  the  demands  of  natural  justice,  makes 
so  marked  a  distinction  between  the  results  of  accession 
confusion. 
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CHAPTER   I. 

GIFTS  IN  GENEKAL. 

§  54.  Definition  of  a  Gift.  —  To  the  voluntary  transfer  of 
a  thing  without  consideration,  the  term  gift,  which  in  our 
law  corresponds  with  the  donatio  of  the  civil  law,  is  com- 
monly applied ;  the  word  sometimes  signifying,  in  common 
speech,  the  thing  bestowed,  and  sometimes  the  method  of 
bestowing.1 

§  55.  Origin  and  History  of  such  Transfers  of  Personal 
Property.  —  This  mode  of  acquiring  personal  property  has 
doubtless  prevailed  from  the  .earliest  ages;  and,  in  the  cus- 
toms of  all  countries  known  in  history,  gifts  from  sovereign 
to  subject  in  recognition  of  merit,  from  subject  to  sovereign 
to  gain  favor,  and  between  rival  potentates  in  furtherance 
of  a  special  embassy,  have  borne  an  important  part  in  cere- 
monial intercourse.  Greece  feared  Pisistratus  because  of  the 
presents  he  made  to  citizens,  and  despised  Themistocles  for 
those  he  took  from  them.2  Under  the  Roman  emperors,  the 
custom  of  bestowing  gifts  was  universally  recognized ;  and  a 
controversy  arose  among  the  lawyers  as  to  whether  the  Insti- 
tutes of  Justinian  were  right  in  classing  among  the  civil 

1  See  Bouv.  Diet.  "  Gift,"  "  Dona-         2  See  Smith's  Greece,  B.  1,  c   11 J 
tion  ;  "  2  Kent  Com.  437  ;  1  Dom.  Civ.    B.  4,  c.  22. 
Law,  Part  I.  Book  1,  Tit.  X. 
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modes  of  acquisition  what  must  have  been  good  by  the  law 
of  nature.  Clients  at  Rome  sent  gifts  to  their  patrons  for 
managing  their  legal  or  other  business ;  freedmen,  by  way  of 
recompense  for  services ;  slaves,  on  the  birthdaj^s  and  other 
special  festival  occasions  observed  in  their  master's  family. 
New- Year's  gifts  have  been  traced  far  back  into  the  fabulous 
era  of  the  imperial  city's  foundation ;  and  on  this  da}',  it  is  said, 
the  poorer  classes  were  wont  to  make  presents  of  sweet  things 
of  various  kinds  as  a  good  omen,  whence  probably  originated 
the  modern  practice  of  throwing  sugar-plums  about  at  the 
carnival  celebration.  The  rich  on  such  days  would  send 
gold  and  silver  to  the  officers  of  state,  arid  particularly  to 
the  emperors,  who  were  wont  to  accept  of  magnificent  New- 
Year's  presents,  from  the  time  of  Augustus  downward ;  a 
practice  which  Tiberius  and  Claudius  tried  to  check  by  edict, 
but  with  no  real  success.  The  Saturnalia  afforded  another 
occasion  for  promiscuous  gift-making.  Nuptial  gifts,  which 
largely  stimulated  fortune-hunters  of  a  matrimonial  bent; 
presents  to  strangers,  presents  to  magistrates,  —  all  of  these, 
with  other  classes  of  gifts  far  more  questionable,  have  come 
down  in  history  illustrated  by  the  learning  of  Justinian's 
age,  to  attest  the  prodigality  and  corruption  of  a  declining 
empire.1 

Gifts  for  benevolent  purposes  —  to  endow  places  of  worship, 
seminaries,  and  hospitals,  and  for  alleviating  the  sufferings  of 
the  destitute  and  deserving  —  were  doubtless  not  unknown 
in  the  days  of  paganism  among  others  of  a  less  disinterested 
sort,  which  the  law  has  better  preserved  ;  yet  charity  has 
borne  its  best  fruit  in  these  later  centuries,  and  under  the 
humanizing  influences  of  the  Christian  religion.  The  desire, 
however,  of  power  and  influence,  of  esteem  among  men,  of 
winning  a  friend  or  propitiating  an  enemy,  —  all  these  are 
among  the  active  principles  of  our  being ;  gratitude,  too,  the 
love  of  family,  friendship,  and  that  wider  affection  for  hu- 
manity which  prompts  the  generous  possessor  of  goods  to 
impart  of  his  abundance  to  those  who  have  not.  Hence  no 
artificial  system  of  laws  is  needed,  no  social  polish,  to  give 
1  Colquhoun's  Horn.  Law,  §§  1050, 1051. 
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easy  play  to  machinery  whose  motive  power  lies  deep  in  the 
human  heart.  So  simple  and  natural  is  the  legal  transaction 
itself  (and  this  is  particularly  true  of  chattel  gifts),  that  the 
courts  of  England  and  America  have  hitherto  elaborated  the 
jurisprudence  of  the  subject  but  little  beyond  the  question 
of  a  suitable  delivery,  and  never  were  perplexed  for  leading 
rules  until  the  modern  classes  of  incorporeal  chattels  came 
into  existence.  But  the  subject  is  one  of  growing  impor- 
tance, and  deserves  more  than  the  meagre  attention  which 
our  text-writers  have  hitherto  bestowed  upon  it.  Let  us 
examine  it  somewhat  in  detail ;  confining  ourselves,  for  the 
present  chapter,  to  the  more  general  features  which  this  mode 
of  transfer  presents. 

§  56.  Absence  of  Consideration  as  an  Element  in  Gifts.  — 
And,  first  of  all,  to  look  into  the  matter  of  consideration 
with  reference  to  gifts.  As  a  motive  exists  for  every  action, 
and  human  conduct  is  usually  the  result  of  a  nice  combination 
of  motives,  very  little  reflection  should  serve  to  convince  us 
that  what  we  call  a  gift  is  seldom  made  in  the  spirit  of  pure 
disinterestedness  ;  and  if  self-examination  will  so  often  dis- 
close the  base  alloy,  how  can  such  a  transfer  be  deemed  gratui- 
tous or  without  consideration?  But  the  law  does  not  look 
so  far  below  the  surface  for  its  reasons.  When  no  pecuniary 
consideration  passes  back  as  an  understood  part  of  the  trans- 
action, nor  any  service  is  performed  by  way  of  an  understood 
equivalent,  the  transaction,  viewed  from  the  legal  standpoint, 
can  hardly  be  otherwise  than  a  gift.  To  call  it  bargain  and 
sale  would  be  to  insult  the  parties.  But  the  civil  law  of 
Justinian's  age  followed  human  nature  rather  more  closely ; 
for  it  classified  gifts  into  simplices,  or  such  as  one  makes  of 
his  own  free-will,  and  rentuneratorice,  or  those  implying  some 
consideration.  And  such  a  division  was  apparent  in  gifts 
inter  vivos,  which  might  be  of  the  remunerative  sort,  or  abso- 
lute,—  that  is,  made  in  the  latter  instance  without  special 
reason,  or,  as  one  might  say,  out  of  pure  liberality.1  But  the 
legal  rule  did  not  even  here  undertake  to  dissect  the  inner 
motives  closely  ;  the  Roman  law  differing  from  ours  mainly 
14  Colquhoun's  Civ.  Law,  §§  1050,  1051,  1059. 
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in  treating  as  an  honorary  gift  what  we  should  now  claim  as 
compensation  for  services  rendered. 

And  yet  so  ready  is  our  common  law  to  sustain  an  agree- 
ment as  such  by  finding  a  consideration  to  bottom  it  upon, 
that  a  mutual  stipulation,  or  some  detriment  suffered  at  the 
promising  party's  instance,  is  legally  construed  into  a  valua- 
ble consideration,  and  not  benefits  alone  actually  gained  or 
expected  by  the  party  promising.  This  anxiety  of  the  law  to 
find  a  consideration  is  not  strange  ;  since  consideration  is  said 
to  be  the  very  life  and  essence  of  a  contract,  so  that  a  prom- 
ise for  which  there  is  no  consideration  could  not  be  legally 
enforced.  And  hence,  notwithstanding  the  assertion  con- 
stantly to  be  found  in  the  cases  which  relate  to  gifts,  that 
there  exists  an  opportunity  for  repentance  before  one  de- 
signing to  make  a  gift  has  actually  executed  his  intention, 
the  courts  not  uncommonly  hold  one  bound  by  his  voluntary 
promise  to  give  to  some  charitable  object,  wherever  he  has 
signed  a  subscription  paper  to  that  effect,  and  other  parties 
have  acted  upon  the  faith  of  his  promise.1  In  other  words,  a 
naked  promise  to  give,  without  a  stipulation  for  anything  in 
return,  would,  standing  independently,  be  deemed  voluntary 
and  not  enforceable  ;  but  the  consequences  flowing  from  such  a 
promise  to  other  parties  concerned  therein  may  give  it  mutu- 
ality, and  raise  such  a  consideration  as  to  render  it  no  longer 
gratuitous,  but  an  enforceable  contract. 

A  consideration,  it  is  well  understood,  need  not  be  adequate, 
or  stand  as  a  full  equivalent,  in  order  to  support  a  contract. 
The  common  law,  too,  has  usually  gone  so  far  as  to  presume 
conclusively,  wherever  a  seal  is  affixed  to  an  instrument,  that 
a  valuable  consideration  has  actually  passed  ;  though  time 
and  again  the  man  who  executes  a  bond  as  surety  does  so 
from  motives  of  friendship,  and  without  the  expectation  of 
any  recompense  whatever.2  And,  under  the  Roman  law, 
gratuitous  promises  were  enforceable,  when  made  with  the 
observance  of  certain  formalities  which  implied  deliberate 

1  See  Mirickv.  French,  2  Gray,  420;         2  The  seal  does  not    preclude  in- 

Ives  v.  Stirling,  6  Met.  310 ;  9  Cush.  quiry  as  to  a  consideration.    24  Penn. 

539.  St.  232. 
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intention ;  a  principle  often  observable  in  the  codes  of  mod- 
ern Europe,  where  certain  instruments  are  to  be  solemnly  exe- 
cuted before  a  notary,  and  in  presence  of  several  witnesses.1 
But  friendship,  good-will,  or  any  merely  moral  obligation, 
cannot  suffice  as  a  consideration  to  support  an  unsealed  con- 
tract at  our  law  ;  nor  even  blood  or  natural  affection  between 
near  relatives,  though  this  might  have  technically  supported 
a  use  or  a  trust  executed  in  equity.2  Yet  marriage  is  a  val- 
uable consideration,  and  will  sustain  any  reasonable  family 
settlement  made  on  the  faith  of  it.3  The  fact,  moreover,  that 
the  gift  has  induced  the  expenditure  of  money  or  labor 
upon  the  thing  given  may  often  render  a  gift  irrevocable  in 
equity.4  All  these  are  doctrines  well  established  under  the 
law  of  contracts,  and  of  equity  jurisprudence,  which  serve  to 
indicate  to  what  extent  a  promise  may  be  pronounced  gratui- 
tous or  without  consideration ;  and  hence  appropriate  to 
transfers  by  way  of  gift. 

§  57.  Gifts  to  be  classed  with  Contracts  as  founded  in  Mutual 
Undertaking.  —  Our  earlier  writers  of  the  common  law,  so  far 
as  they  have  given  the  subject  any  attention,  appear  to  have 
regarded  gifts  of  personal  property,  because  of  this  usual  ab- 
sence of  a  supporting  consideration,  and  perhaps,  too,  because 
the  mode  of  transfer  was  so  simple,  as  a  class  of  transactions 
quite  distinct  from  contracts.  And  this  might  be  proper 
enough,  if  Blackstone's  definition  of  a  contract  be  taken  as 
strictly  correct ;  namely,  an  agreement  "  upon  sufficient  con- 
sideration "  to  do  or  not  to  do  a  particular  thing.5  But  Kent, 
while  adopting  this  definition,  is  hardly  satisfied  with  the 
alleged  distinction.  u  Every  gift  which  is  made  perfect  by 
delivery,  and  every  grant,"  he  says,  "  are  executed  contracts  ; 
for  they  are  founded  on  the  mutual  consent  of  the  parties, 


1  1  Pars.  Contr.  6th  ed.  427,  430.  v.  Neale,  9  Wall.  1 ;  Freeman  v.  Free- 

2  2  Bl.  Com.  444,  445,  n.  by  Chitty,  man,  43  N.   Y.   34.     And   see  Coles 
&c.  v.  Pilkington,  L.   R.   19  Eq.  174,  for 

8  Magniac  v.  Thompson,  7  Pet.  348;  a  similar  result,  where   the  gift   has 

Sch.  Dom.  Rel.  263  tt  seq.  induced  a  donee  not  only  to  occupy 

4  This    is    a    rule    chiefly    applied  the  premises,  but  to  change  his  mode 

where  real  estate  was  given.    See  Har-  of  life, 
desty  v.  Richardson,  44  Md.  617 ;  Neale         6  2  Bl.  Com.  442,  444. 
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in  reference  to  a  right  or  interest  passing  between  them." 1 
This  proposition  is  undoubtedly  correct ;  and  the  best  author- 
ities of  the  present  day  not  only  take  the  same  view  of 
perfected  gifts,  but  have  also  enlarged  the  definition  of  a 
contract ;  and  they  treat  the  element  of  consideration  as  a 
non-essential  for  classifying,  though  practically  an  essential 
when  it  comes  to  "the  matter  of  legal  enforcement.2 

This  question  is  not  a  purely  abstract  one,  however ;  for, 
whether  we  use  the  term  "  contract "  or  "  agreement "  as 
legally  appropriate,  we  should  make  sure  of  what  is  a  fun- 
damental fact,  that  gifts  are  in  the  nature  of,  or  at  least 
originate  in,  a  mutual  undertaking.  This  is  not  always  per- 
ceptible at  first  sight,  so  quickly  and  simply  is  the  under- 
taking usually  carried  out,  and  so  little  has  the  taker  to  do  as 
compared  with  the  giver.  The  idea  inculcated  in  our  old 
books  is  that  "  delivery  "  is  what  constitutes  a  gift.  This  is 
not  true.  The  idea  of  gift  embraces  both  giver  and  taker,  or 
two  parties  meeting  together.  The  very  word  "  gift  "  is  but 
one-sided  in  symbolizing  the  actual  transaction.  Where  the 
gift  is  of  something  beneficial,  the  law  is  usually  so  well  satis- 
fied with  scrutinizing  the  giver's  acts,  that  acceptance  by  the 
taker  will  be  readily  presumed  ;  yet  not,  we  apprehend, 
against  plain  evidence  to  the  contrary.  It'  is  not  uncommon 
for  one  to  decline  a  proffered  gift  of  value  from  motives  of 
delicacy,  self-respect,  regard  for  public  opinion,  the  desire  of 
personal  independence  as  regards  the  giver,  and  so  on.  And 
if  the  gift  to  be  made  were  to  one's  prejudice,  as  of  a  rattle- 
snake, a  deadly  poison,  or  some  animal  with  an  infectious 
disease,  acceptance  would  hardly  take  place  at  all.  Promise 
of  a  thing  by  way  of  gift,  moreover,  may  be  made  to  take  full 
effect  hereafter. 

A  gift,  then,  is  a  contract,  or  originates  in  a  contract,  ac- 
cording to  the  best  legal  definition,  and  at  all  events  imports 

1  2  Kent  Com.  438,  449.  later  legal  definitions.     For  instance, 

2  I  Pars.  Contr.  6th  ed.  6 ;  Sturges  see  1   Pars.  Contr.  6th  ed.  6 :  "  A  con- 
v.   Crowninshield,   4   Wheat.    197,  per  tract  in  legal  contemplation  is  an  agree- 
Marshall,  C.  J. ;  preceding  section  ;  2  ment  between  two  or  more  parties  for  the 
Steph.  Com.  109.     The  mutuality  of  a  doing  or  not  doing  of  some  particular 
contract  is  expressed  in  the  best  of  the  thing." 
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an  agreement,  because  it  is  founded  in  the  convention  of  two 
or  more  parties  ;  executed  so  soon  as  the  proper  formalities  — 
substantially  a  delivery  and  acceptance  —  have  been  complied 
with  ;  and  until  then  executory  from  the  time  the  promise  to 
give  (if  any)  was  first  made  or  the  formalities  of  execution 
began.  And  whether  the  gift  be  executory  or  executed,  the 
general  law  of  contracts  should  be  invoked  to  adjust  the  re- 
spective rights  and  obligations  of  the  parties  ;  the  element  of 
consideration  always  bearing,  however,  as  we  have  shown,  on 
the  question  of  legally  enforcing  an  executory  promise  or  un- 
dertaking.1 

§  58.  Capacity  of  Parties  and  Good  Faith  in  the  Transfer.  — 
As  with  contracts  generall}7,  so  is  it  with  a  gift :  the  capacity 
of  the  parties  and  the  substantial  good  faith  of  the  transac- 
tion are  material  to  its  validity.  This  rule  is  universal.2 
Every  transfer  of  property  should  be  made  in  the  exercise  of 
an  intelligent  understanding  and  freedom  of  will  suitable  to 
the  occasion. 

§  59.    The  Same  Subject :  Rule  of  Mental  Capacity  applied.  — 
In  the  first  place,  there  should  be  sufficient  mental  capacity. 


1  Toullier  and  Barbeyrac  are  cited 
by  Chancellor  Kent  among  writers  on 
the  civil  law  who  stand  opposed  to 
Puffendorf,  in  ?  this  same  discussion, 
whether  a  gift  is  properly  a  contract ; 
the  latter  writer  having  excluded  gifts 
from  the  class  of  contracts,  out  of  def- 
erence to  the  Roman  lawyers,  who 
restrained  the  definition  of  a  contract 
to  engagements  resulting  from  nego- 
tiation. 2  Kent  Com.  437  ;  Puff.  Droit 
des  Gens,  liv.  v.  c.  3,  §  10,  n.  5.  We 
should  suppose  that  there  might  be 
negotiations  for  a  gift,  just  as  there  are 
negotiations  for  the  care  of  a  chattel 
without  reward  ;  a  sort  of  gratuitous 
contract  being  presented  in  either  case 
as  the  primary  result,  while  the  prom- 
ise remains  executory.  And  writers, 
whether  of  the  civil  or  common  law, 
who  class  all  bailments,  whether  gratu- 
itous or  upon  consideration,  under  the 
general  head  of  Contracts,  and  yet  re- 
fuse a  place  likewise  for  gifts,  appear 


to  us  inconsistent.  See  Story  Bailm. 
§  2  ;  2  Bl.  Com.  446  ;  2  Kent  Com. 
558. 

Bailment,  as  the  term  imports,  is 
the  delivery  of  a  thing  for  a  special 
purpose,  &c.  This  delivery  is  in  gen- 
eral upon  some  contract  express  or  im- 
plied. Schoul.  Bailm.  1,  2.  Should  no 
full  delivery,  no  genuine  bailment,  take 
place,  a  contract  for  taking  or  receiv- 
ing in  bailment  might  nevertheless  be 
relied  upon  in  damages  by  the  aggrieved 
party.  So,  too,  if  a  gift  proper  be  nar- 
rowed in  definition  to  the  corporeal 
transfer  itself  (/.  e.  by  way  of  an  exe- 
cuted contract),  nevertheless  questions 
may  arise  on  the  executory  contract  to 
give  or  receive  in  gift ;  so  that  one 
would  have  to  speak  of  the  gift  and 
the  contract  for  a  gift. 

2  Capacity  was  regarded  in  gifts 
under  the  Roman  law.  And  a  delivery 
by  mistake  gave  a  right  to  recall  the 
gift.  Colquhoun  Rom.  Law,  §  1060. 

61 


§  59  GIFTS   OF  PERSONAL   PROPERTY.  [PART  V. 

But  the  law  presumes  mental  competency  in  every  contract, 
though  ready  to  receive  proof  to  the  contrary.  The  parties 
who  are  usually  classed  as  incompetent  to  make  contracts 
legally  binding  are  married  women,  infants,  and  insane  per- 
sons ;  and  the  law  imposes  some  restrictions,  besides,  for  the 
protection  of  seamen  ;  while  outlaws  and  aliens  were  formerly 
disqualified  altogether,  on  grounds  of  public  policy  or  ex- 
pediency, with  which  we  have  little  concern  in  this  country. 
The  disabilities  of  married  women  are  rapidly  disappearing 
under  the  influence  of  modern  legislation  and  judicial  deci- 
sions;  and  even  as  to  infants  and  insane  persons  —  classes 
which  present  every  shade  of  mental  incapacity,  from  mere 
immaturity  of  judgment  to  hopeless  idiocy  and  utter  im- 
becility —  the  law  discriminates  ;  rarely  pronouncing  a  con- 
tract absolutely  void,  unless  to  the  plain  prejudice  of  the 
incompetent  party,  sustaining  any  contract  for  necessaries  as 
plainly  intended  for  his  benefit,  and  leaving  doubtful  con- 
tracts voidable  at  the  option  of  the  incompetent  party  so  soon 
as  he  becomes  sui  juris.  The  appointment  of  a  guardian,  by 
which  a  sort  of  representative  mental  capacity  is  legally 
substituted  for  the  incompetent  person's  ordinary  business 
transactions  of  life,  removes  much  of  the  uncertainty  other- 
wise attending  such  contracts.1 

Now  to  apply  these  principles  to  gifts.  It  is  manifest  that 
a  beneficial  gift,  even  to  one  mentally  incapable  of  contract- 
ing, could  hardly  be  void  under  any  circumstances ;  if  void- 
able, he  or  his  representative  would  be  under  the  obligation 
of  restoring  when  avoiding ;  if  consumable  and  actually  con- 
sumed, meanwhile,  for  his  benefit,  it  would  most  likely  have 
been  as  valid  per  se  as  other  contracts  for  necessaries,  with 
this  very  important  difference  in  its  favor,  that  the  incom- 
petent person's  estate  had  nothing  to  pay  for  it.  Quite 
consistently  with  this  theory,  the  civil  and  common  law  pre- 
sume acceptance  in  every  beneficial  gift ;  and  this,  notwith- 
standing the  donee  was  an  infant.  But  whether  such  gift 
might  not  be  set  aside  afterwards  as  voidable,  at  the  instance 
of  the  infant  or  his  legal  representatives,  on  restoration  of 

1  See  1  Pars.  Contr.  293  et  seq.\  Sch.  Dora.  Rel.,  Parts  II.,  IV.,  V., passim. 
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the  property  still  unconsumed,  the  courts  do  not  seem  to 
have  had  occasion  to  inquire.1     It  may  fairly  be  inferred  that 
the  same  presumption  of  acceptance   would  apply,  and  — 
mutatis  mutandis  —  the  same  general  rule  in  the  case  of  an 
insane  as  an  infant  donee. 

But  the  very  considerations  which  prompt  the  courts  to 
sustain  a  beneficial  gift  on  an  incapable  donee's  behalf  must 
induce  them  to  break  up  the  transaction,  when  the  donor  is 
the  incapable  party.  For,  of  all  property  transfers,  a  gift 
should  be  made  in  the  exercise  of  a  befitting  mental  capacity, 
since  the  giver  is  to  receive  no  kind  of  recompense  or  equiva- 
lent. The  more  liberal  it  is  to  the  donee,  the  less  is  it  to  the 
donor.  It  is  here  that  mental  incapacity  would  doubtless 
afford  a  ready  cause  for  rendering  the  gift  voidable,  or  in- 
deed for  treating  it  as  altogether  null  and  void.  At  the 
same  time,  we  should  distinguish  between  gifts  of  one's  whole 
estate  and  gifts  of  specific  chattels.  A  will  is  frequently  set 
aside  for  want  of  what  is  termed  testamentary  capacity  ;  that 
is,  a  sound  and  disposing  mind  capable  of  appreciating  one's 
own  relation  to  the  proper  objects  of  his  bounty,  their  needs, 
and  the  effect  of  his  disposing  act.  Whether  a  test  of  this 
character  might  not  be  applied  to  a  single  sweeping  act,  by 
way  of  gift,  in  disposing  of  one's  estate,  should  an  extreme 
case  arise,  we  will  not  inquire  ;  but  in  the  ordinary  case  of 
a  specific  gift,  as  manifested  in  a  single  act  accompanied  by 
delivery,  the  test  of  mental  capacity  would  be  that  applicable 
to  any  other  contract,  and  not  testamentary  capacity.2 

§  60.  Rule  as  to  Freedom  of  Will  and  Good  Faith  applied. 
—  In  the  second  place,  freedom  of  will  is  essential  to  the 
validity  of  a  gift,  as  in  other  contracts ;  and  where  a  donor 
or  donee  has  been  imposed  upon,  by  fraud  or  force,  or  there 
is  palpable  error,  the  party  wronged  can  doubtless  have  the 

1  See  De  Levillain  v.  Evans,  39  Cal.  But,  as  to  gifts  causa  mortis,  see  post. 
120  ;  Rinker  v.   Rinker,  20  Ind.  185  ;  For  a  recent  instance  where  an  infant's 
Gardner  v.  Merritt,  32  Md.  78.     And  gift  has  been  sustained,  where  nearly 
see  Sch.  Dom.  Rel.  §§  411-413,  446;  of  age  and  dying  before  majority,  see 
Parsons  v.  Hill,  8  Mo.  135 ;  Turpin  v.  Taylor  v.   Johnston,   19   Ch.    D.   603. 
Turpin,  16  Ohio  St.  270.  And  see  Buckinghamshire  r.  Drury,  2 

2  See  Crum  v.  Thornley,  47  111.  192 ;  Eden,  60  ;  Story  Eq.  Jur.  §  242. 
Van  Deusen  v.  Rowley,  4  Seld.  358. 
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gift  annulled  on  application  to  a  court  of  equity.1  As  to 
donors,  in  fact,  the  rule  extends  much  further.  Actual  fraud 
or  force  practised  by  the  donee  need  not  be  shown,  nor  so 
great  a  degree  of  mental  weakness  on  the  donor's  part  as  to 
amount  to  legal  incapacity  to  contract  or  make  a  will,  in 
order  to  set  aside  a  gift  which  has  been  obtained  from  the 
donor  by  a  donee  standing  in  some  confidential  relation  to 
hiit ;  such  as  that  of  attorney  to  client,  trustee  to  cestui  que 
trust,  guardian  to  ward,  medical  or  spiritual  adviser  to  ad- 
visee or  patient.  For  the  presumption  is,  that  where  one 
party  is  so  situated  as  to  be  able  to  exercise  a  controlling 
influence  over  another's  person  or  property,  any  transaction, 
which  is  decidedly  to  his  own  advantage  and  to  the  other's 
disadvantage,  must  have  been  procured  by  the  exercise  of 
undue  influence  in  accordance  with  the  opportunity.  Espe- 
cially must  this  be  true  of  a  transfer  by  gift.  And  hence  the 
rule  well  established  by  the  authorities  is,  that  gifts  obtained 
by  one  standing  in  such  confidential  relation  are  prim  a  facie 
void,  and  the  burden  is  thrown  on  the  donee  to  establish  to 
the  satisfaction  of  the  court,  that  the  gift  in  question  was  the 
free,  voluntary,  unbiased  act  of  the  donor.2  But  as  the 
requisite  proof  for  overcoming  so  unfavorable  a  presumption 
is  frequently  attainable,  gifts  of  this  character  may  be  sus- 
tained on  proper  evidence  :  they  are  not  necessarily  and  in- 
variably void.3 

1  Samuel  v.  Marshall,  3  Leigh,  567  ;  have  not  yet  terminated ;  see  Wright 
also  Todd  v.  Grove  and  other  citations,  v.  Vanderplank  and  Taylor  v.  Taylor, 
in  next  note.  supra ;    Sen.   Dom.   Rel.    §  270,    and 

2  Todd  v.  Grove,  33  Md.  188,  where  cases   cited.     A    gift    from    father   to 
the  whole  subject  is   ably  discussed ;  child  fully  executed,  the  parent  being 
1  Story  Eq.  Jur.  §§  307-323,  and  cases  of  good  capacity,  and  not  superannu- 
cited  ;  Leddel  v.   Starr,  5  C.  E.  Green  ated  nor  unduly  influenced,  is  upheld. 
(N.   J.)   274;    Garvin   v.   Williams,  44  Moore   n.  Moore,  67  Mo.  192;  Kellogg 
Mo.  465 ;    Wright  r.   Vanderplank,  2  v.  Adams,  51  Wis.  138.     But  the  pre- 
Kay   &  J.   1  ;    Donnell  v.   Donnell,  1  sumption  is  not  favorable  to  the  inten- 
Head,  267  ;  Yosti  v.  Laughran,  49  Mo.  tion  of  a  gift  in  doubtful  cases  of  this 
594 ;  Duncombe  v  Richards,  46  Mich.  sort.     Sch.  Dom.  Rel.  §  270.    For  the 
166  ;  Rhodes  v.  Bate,  L.  R.  1  Ch.  252;  application  of  this  rule  of  good  faith 
Taylor?;.  Taylor,  8  How.  183;  Smith  to  the  several  domestic  relations,  see 
v.  Kay,  7  H.  L.  772.    As  between  par-  generally  Sch.  Dom.  Rel.  §§  184,  189, 
ent  and  child,  the  presumption  applies  193,  270. 

in  cases  of  gift  from  the  latter  where  3  Ib. ;  Nesbit  v.  Lockman,  34  N.  Y. 
the  parental  authority  and  dominion  167. 
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The  character  of  such  a  gift  —  whether  trifling  or  excessive 
in  amount,  and  reasonably  or  unreasonably  made  under  the 
circumstances  —  is  material  to  the  issue.  Thus,  a  gift  made 
to  one  standing  in  a  confidential  relation,  of  a  sum  sufficient 
to  make  up  the  latter's  due  share,  under  a  will  of  the  donor's 
deceased  husband,  whose  inequalities  of  disposition  the  donor 
desires  to  correct,  is  from  this  point  of  view  sustainable  ; 
especially  if  the  other  parties  interested  have  been  consulted, 
and  given  their  consent.1  The  next  material  inquiry  con- 
cerns the  influence  actually  exerted  by  the  donee,  whether 
habitually  or  on  the  particular  occasion,  as  tending  to  bring 
about  the  present  transfer  in  his  own  favor  ;  and  here  the 
physical  health  and  mental  vigor  of  the  donor  at  and  about 
the  time  of  the  gift,  and  his  susceptibility  to  influence  and 
importunity,  are  circumstances  for  consideration,  as  well  as 
the  character  of  the  influence  which  the  donee  seemed  dis- 
posed to  throw  around  him.2  One  may  occupy  a  relation  of 
peculiar  confidence  where  undue  influence  might  be  exerted 
by  him  in  a  particular  instance,  though  not  usually  or  neces- 
sarily so  placed.3  In  all  gifts  of  this  sort,  equity  scrutinizes 
the  transaction  with  jealous  care,  on  grounds  of  public  policy, 
and  will  require  satisfactory  proof  of  equal  and  fair  dealing.4 

opinion,  a  court  of  equity  may,  from 
the  relation  actually  existing  between 
a  medical  or  spiritual  adviser  or  a  do- 
mestic, infer  in  many  cases,  especially 
where  the  donor  was  sick  or  feeble, 
and  no  others  were  present  at  the 
time  of  the  transaction,  a  fair  proba- 
bility that  undue  influence  was  exert- 
ed. See  Romilly,  M.  R.,  in  Hoghton 
v.  Hoghton,  15  Beav.  299.  A  spirit- 
ual or  other  adviser,  or  family  at- 
tendant, is  not  justified,  under  such 
circumstances,  in  procuring  gifts  for 
himself,  or  even  for  charitable  pur- 
poses, to  the  ignoring  of  the  donor's 
natural  obligations  to  his  own  family  ; 
as  otherwise  the  gift  may  be  set  aside 
at  their  instance.  Ford  v.  Hennessy, 
70  Mo.  580. 

4  1  Story  Eq.  Jur.  §§  307-323.  In 
Rhodes  v.  Bate,  L.  R.  1  Ch.  252,  it  is 
stated  that  the  well-established  rule  of 

i  65 


1  Leddel  v.   Starr,   5   C.  E.  Green 
(N.  J.),  274.    See   Rhodes    v.    Bate, 
L.  R.  1  Ch.  252. 

2  Todd  v.  Grove,  33  Md.  188. 

8  It  is  said,  and  truly,  that  there  is 
nothing  in  the  confidential  relation  of 
medical  adviser  to  a  patient  that  per  se 
forbids  the  acceptance  of  a  gift  by  him 
from  his  patient.  Audenried's  Ap- 
peal, 89  Penn.  St.  114.  And  the  same 
is  observed  as  to  ministers  of  the  gospel, 
who  doubtless  are  usually  justified  in 
receiving  personal  gifts  from  their  pa- 
rishioners or  strangers,  not  to  add  gifts 
for  religious  and  charitable  objects. 
Greenfield's  Estate,  24  Penn.  St.  232. 
So  might  a  domestic  servant  properly 
take  perquisites  and  gratuities. 

But  the  time  and  circumstances 
under  which  all  such  gifts  are  re- 
ceived becomes  material ;  and  here  as 
elsewhere,  according  to  the  better 
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§  61.  Gifts  on  Immoral  Consideration.  -1—  While  an  immoral 
consideration  can  never  support  an  executory  contract,  equity 
will  not  interfere  at  the  donor's  instance  to  annul  an  executed 
gift,  on  the  ground  that  it  was  made  in  view  of  a  past  immoral 
consideration ;  as,  for  instance,  sexual  intercourse  with  the 
donee.1 

§  62.  Subject-matter  of  Gifts ;  Rule  as  to  Property  or  Persons 
not  in  Existence.  —  Any  kind  of  personal  property,  whether 
corporeal  or  incorporeal^  appears  at  this  day  capable  of  trans- 
fer by  gift.2  But  the  subject  of  gift  should  be  certain.  Hence 
a  gift  of  property  not  in  esse  at  the  time  of  the  alleged  trans- 
fer does  not  take  effect.3  And  a  writing  which  purports  to 
give  to  a  certain  person  "  all  the  money  of  which  I  shall  die 
possessed," — there  being  no  actual  delivery  of  the  money, — 
is  only  valid  when  it  can  be  legally  established  as  a  will.4 
Nor  can  there  be  a  direct  and  immediate  gift  of  personalty  to 
persons  not  in  existence.6 

§  63.  Gift  as  applied  to.  Personal  Property;  Gifts  Inter  Vivos 
and  Gifts  Causa  Mortis.  —  The  modern  tendency  being  plainly 
to  confine  the  term  "gift"  to  personal  property,  using  such 
words  as  "grant,"  u  voluntary  conveyance,"  or  "settlement," 
in  preference,  where  real  estate  is  made  the  sole  subject  of 
transfer,  or  included,  we  shall  fairly  cover  the  modern  law  of 
gifts  by  placing  before  the  reader  such  of  the  court  decisions 
only  as  come  within  the  proper  scope  of  this  work.  And, 
following  the  civilians  in  their  mode  of  classification,  we  shall 
set  forth  two  leading  kinds  of  gifts  in  order  :  first,  gifts  inter 

the  English  chancery  courts  is  to  set  the  Roman  law.     Monat  v.    Parker, 

aside  a  gift  made  to  one  standing  in  a  supra. 

confidential  relation  to  the  donor,  un-         2  That  gift  may  be  made  of  a  chat- 

less  it  can  be  shown  that  the  donee  had  com-  tel  real,  such  as  a  lease,  see  Mahon  v. 

petent  and  independent  advice;  an  excep-  Baker,  26  Penn.  St.  519.     See  further, 

tion  arising  where  the  gift  was  of  no  next  chapter. 

considerable  amount.     The  American          3  2  Kent  Com.  438 ;  Butler  v.  Sco- 

nile  seems  to  be  more  flexible,  and  yet  field,  4  J.  J.  Marsh.   139  ;  Egerton  v. 

a  stringent  one.     See  Todd  v.  Grove,  Egerton,  17  N.  J.  Eq.  419.     But  see 

33  Md.  188.     And  cf.  19  Ch.  D.  603.  Whiting  v.  Barrett,  7  Lans.  107. 

1  Gisaf  r.  Neval,  31  Penn.   St.  354;          4  Butler  v.  Scofield,  4  J.  J.  Marsh. 

Monat  v.   Parker,   30  La.  Ann.   685;  139;   Busby   v.  Byrd,  4  Rich.  Eq.  9. 

Carter  v.   Montgomery,  2  Tenn.   Ch.  But  see  Hannon  v.  State,  9  Gill,  440. 
216.     Such,  too,  was  the  doctrine  of         &  Hall  v.  Thomas,  3  Strobh.  101. 
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vivos,  under  which  are  included  the  general  gift  transactions 
between  man  and  man ;  secondly,  gifts  causa  mortis,  which 
have  especial  reference  to  the  anticipated  death  of  the  giver, 
and  are  not  to  take  effect  if  the  peril  passes  him  by.1  Of  the 
former  kind,  it  might  be  said,  that  the  transfer  takes  place 
solely  by  act  of  the  parties,  as  in  contracts  generally  ;  while 
in  the  latter  it  assumes,  in  addition  to  this  act  of  the  parties, 
the  actual  termination  of  the  transferring  owner's  natural 
life,  leaving  the  transferee  surviving  him,  and  so  presents  a 
case  of  title  somewhat  like  that  of  acquisition  under  a  will. 

It  should  be  carefully  borne  in  mind,  in  the  course  of  the 
present  investigation,  that  the  contemplation  of  approaching 
death,  as  an  essential  element  in  the  title,  is  that  which 
especially  distinguishes  a  gift  causa  mortis  from  one  inter 
vivos  ;  for  a  person  may,  and  not  unfrequently  does,  make  an 
absolute  and  irrevocable  gift  while  actually  on  his  death-bed, 
not  meaning  that  the  issue  of  his  illness  shall  affect  the  trans- 
fer at  all ;  in  which  case,  if  his  mind  were  sound  and  clear, 
his  will  unconstrained,  and  the  intention  properly  executed, 
the  donation  must  stand  on  the  footing  of  any  other  gift  inter 
vivos,  as  an  act  of  the  parties  unaffected  by  the  fact  of  the 
donor's  mortal  dissolution  soon  after. 


CHAPTER  II. 

GIFTS  INTEB,   VIVOS  ;    HOW  EXECUTED. 

§  64.  Gifts  Inter  Vivos  defined  ;  their  Essentials.  —  Gifts 
inter  vivos,  or  simple  gifts,  are  such  as  one  party  makes  to 
another  without  the  expectation  of  approaching  death  as  the 
moving  cause.2  And  since  the  mutual  intention  of  the 
parties  to  such  a  gift  is  properly  carried  out  at  once  upon 

1  See  2  Kent  Cora.  438;  Bouv.  2  See  2  Kent  Com.  438;  Bouv. 
Diet.  "Donation,"  "Gift;"  also  the  Diet.  " Gift."  Cf.  Gifts  Causa  Mortis, 
following  chapters.  cs.  4-6,  infra. 
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delivery  and  acceptance,  or  equivalent  acts,  the  transfer  will 
take  place  absolutely  and  irrevocably,  as  the  executed  act 
of  the  parties,  upon  the  due  observance  of  the  requisite 
formalities. 

Gifts  inter  vivos  are  commonly  made  where  the  giver  is  in 
his  ordinary  good  health.  But  this  need  not  be ;  for,  how- 
ever precarious  might  be  the  actual  chances  of  prolonged 
existence,  it  is  only  when  death  appears  imminent,  and  the 
prospect  of  losing  for  ever  his  hold  upon  his  property  leads 
the  giver  to  decide  that  he  will  bestow  a  thing  in  a  particular 
manner,  that  the  law  deems  the  gift  he  makes  other  than 
one  inter  vivos.1  All  gifts  are  inter  vivos  except  those  causa 
mortis. 

§  65.  Unexecuted  Gift ;  -whether  Promise  to  give  is  enforce- 
able. —  So  long  as  the  gift  inter  vivos  remains  unexecuted,  or 
rests  on  a  mere  executory  contract  to  give,  it  has  no  legal 
validity  ;  for  a  simple  promise  to  give  is  without  considera- 
tion, and  therefore  unenforceable.  Hence,  one's  parol  promise 
to  pay  money  as  a  gift  does  not  bind  him  ;  but  he  may  change 
his  intention  and  revoke  the  promise  at  any  time  before  com- 
pleting the  gift.2  So,  too,  a  parol  promise  to  a  trustee,  that 
he  shall  have  the  trust  property  upon  the  death  of  the  bene- 
ficiary, is  revocable  at  pleasure.3  And  money  paid  into  the 
hands  of  B.,  as  trustee  or  attorney,  for  the  benefit  of  a  third 
person,  is  said  to  be  countermandable  so  long  as  it  remains  in 
B.'s  hands.4  In  short,  the  mere  intention  or  naked  promise 
to  make  a  future  gift,  however  worthy  may  have  been  the 
object,  is  ineffectual  to  pass  the  title  to  the  property.  Nor 
can  the  promisee  under  these  circumstances  maintain  either 
a  suit  at  law  or  a  bill  in  equity  to  compel  a  full  performance 
of  the  contract  for  his  benefit.6 


1  Irish  ?>.   Nutting,  47  Barb.  370  ;         8  Lee  v.  Luther,  3  W.  &  M.  519. 
Sessions  r.  Moseley,  4  Cush.  87 ;  Allen         4  Cotteen  v.  Missing,  1  Madd.  Ch. 
v.  Polereczky,  31  Me.  338;  Rhodes  v.  176;  1  Dyer,  49  a  ;  2  Kent  Com.  439. 
Childs,  64  Penn.  St.  18.  5  Taylor  v.   Staples,  8  K.   I.  170 ; 

2  Pearson  v.  Pearson,  7  Johns.  26  ;  Carpenter  v.  Dodge,  20  Vt.  595;  John- 
Pitts  v.   Mangum,    2   Bailey   (S.  C.),  son    v.    Stevens,    22    La.    Ann.    149; 
588 ;    Fink  v.  Cox,    18  Johns.    145 ;  Antrobus  v.  Smith,  12  Ves.  39 ;  Pen- 
Noble  v.  Smith,  2  Johns.  52.  nington  v.  Gittings,  2  Gill  &  J.  208. 
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But  since  it  is  really  the  want  of  a  consideration  that  pre- 
vents this  promise  to  give  from  becoming  obligatory,  the  case 
might  sometimes  present  mutual  promises  of  such  a  character, 
or  such  a  detriment  sustained  by  the  promisee  at  the  instance 
of  the  party  promising,  as  to  render  the  contract  enforceable 
against  the  latter,  on  the  ground  that  the  transaction,  taken 
as  a  whole,  presented  a  sufficient  legal  consideration  for  com- 
pelling performance.  On  the  ground  of  mutuality,  voluntary 
subscriptions  for  charitable  purposes  are  sometimes  enforced 
against  the  several  subscribers ;  for,  though  each  for  himself 
merely  promises  to  give  money  voluntarily,  they  are  all 
deemed  to  have  signed  relying  upon  the  promises  of  one 
another.1  But,  in  ordinary  instances,  the  simple  expression 
of  a  design,  or  even  the  promise,  to  make  a  gift  for  a  benevo- 
lent object  specified,  is  of  no  avail,  unless  the  suitable  act  of 
transfer  follows.2 

§  66.  Such  Promises  distinguished  from  Contracts  upon  Con- 
sideration. —  Contracts  concerning  chattels  upon  consideration 
should  be  carefully  distinguished  from  contracts  of  mere  gift, 
which  they  sometimes  resemble.  Thus,  A.'s  promise  to  give 
a  foal  to  B.  if  certain  services  are  rendered  by  the  latter, 
gives  B.  a  right  to  the  foal  upon  performing  the  stipulations 
on  his  part ;  and  this  because  there  is  a  contract  upon  mutual 
consideration,  and  not  a  voluntary  promise.3  A  slight  con- 
sideration may  often  suffice  in  such  cases :  nevertheless  the 
mere  consideration  of  love  and  affection  does  not  render  a 
promise  to  give  enforceable.4 

§  67.  Delivery  with  Suitable  Intention  requisite  in  Gifts.  — 
What  acts,  then,  are  essential  on  the  donor's  part  for  com- 
pletely executing  a  gift  of  personal  property?  Delivery  of 
the  property  in  question,  first  and  foremost,  with  the  corre- 
sponding intention  to  give,  must  be  the  answer.  And  the 
rule  has  long  been  maintained,  that  the  owner  must  part 
with  his  dominion  over  the  property  before  the  gift  can  take 

1  Watkins  v.  Eames,  9  Gush.  639 ;  2  Phelps  v.  Pond,  23  N.  Y.  69. 

Mirick  v.  French,  2  Gray,  420  ;  Ives  v.  8  Linnendoll  v.  Doe,  14  Johns.  222, 

Stirling,  6  Met.  310 ;  2  Bl.  Com.  441,  «  See  Schoul.  Dom.  Ilel.  §  270. 
442.    And  see  supra,  §  66. 
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effect;  for  so  long  as  the  gift  remains  incomplete,  inchoate, 
and  imperfect,  there  exists,  it  is  said,  the  locus  poenitentice, 
—  the  opportunity  for  the  giver  to  repent  and  change  his 
purpose.1 

But  delivery,  in  order  to  effect  the  transfer,  must  be,  here 
as  elsewhere,  according  to  the  subject-matter.  One  mode  of 
delivery  applies  to  things  corporeal ;  another  to  things  incor- 
poreal. Bulky  goods  may  be  delivered  by  handing  a  key  or 
other  symbol,  so  as  to  enable  the  donee  to  take  possession ; 
while,  with  articles  which  readily  pass  from  hand  to  hand, 
manual  delivery  constitutes  the  appropriate  method  of  trans- 
fer. But,  whether  the  possession  given  be  actual  or  con- 
structive, the  donor  must  have  thereby  evinced  an  intention 
to  part  with  the  dominion  of  the  property,  as  well  as  its 
possession.2 

§  68.  The  Same  Subject;  Words  of  Gift,  etc.,  not  sufficient.  — 
Nor  is  it  enough  to  say,  "  I  give  you  "  a  certain  thing,  and 
then  withhold  it ;  for  a  verbal  gift  without  actual  delivery 
transfers  no  title.  Any  parol  declaration  of  gift  will  stand 
upon  the  footing  of  a  mere  promise  to  give ;  and,  to  complete 
the  transfer,  acts  and  words  should  harmonize  in  establishing 
the  gift  intent.3  The  circumstances  must  show  that  a  present 
gift  is  intended  ;  for  words  of  future  promise  do  not  of  them- 
selves change  the  title.4 

But  while  delivery  of  possession  is  essential  to  a  gift, 
whether  inter  vivos  or  causa  mortis,  it  is  riot  necessary 
that  delivery  should  be  simultaneous  with  the  words  of 
donation.5 

1  2    Kent    Com.    438 ;     Taylor   v.     Cotton,  23  Ga.  261.    But  see  Allen  v. 
Staples,  8  R.  I.  170 ;  Cox  v.  Sprigg,  6     Cowan,  23  N.  Y.  502. 

Md.  274.  4  Shower  v.  Pilck,  4  Ex.  478;  Butler 

2  2  Kent  Com.  438,  439 ;  Hawkins  v.  Scofield,  4  J.  J.  Marsh,  139 ;  Eger- 
v.  Blewitt,  2  Esp.  663 ;  Nobler.  Smith,  ton  v.  Egerton,  17  N.  J.  Eq.  419;  su- 
2  Johns.  52 ;  1  Sch.  Pers.  Prop.  §  87.  pra,  §  57  ;  Spencer  v.  Vance,  57  Mo. 

8  Grangiac  v.  Arden,  10  Johns.  293 ;  427. 

Wheatley  v.    Abbott,    32  Miss.  343;  5  Carradine  v.  Carradine,  58  Miss. 

Kidder   v.   Kidder,  33  Penn.  St.   268 ;  286. 

Bourne   v.  Fosbrooke,   18   C.  B.  N.  s.  "  It  may  either  precede  or  succeed 

515;  Ewing  v.   Ewing,  2  Leigh,  337;  the  words.     If  it  precede  the  words,  so 

Brewer  v.  Harvy,  72  N.  C.  176 ;  Sewall  that  the  property  is  already  in  posses- 

v.  Glidden,   1  Ala.   52 ;    Singleton    v.  sion  of  the  donee,  no  new  delivery  is 
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§  69.  The  Same  Subject ;  Delivery  of  Corporeal  Chattels.  — 
Corporeal  chattels  will,  in  general,  pass  by  manual  delivery.1 
And  where  the  articles  to  be  given  are  numerous,  and  not 
easily  taken  in  hand,  it  may  suffice  for  the  donor  to  point 
them  out  generally,  and  allow  the  donee  to  take  them.2  In- 
tention is  to  be  regarded  rather  than  formal  procedure  ;  and 
any  clear  expression  of  the  donor's  willingness  that  the  donee 
shall  take  the  property  for  his  own,  will  suffice,  on  his  part, 
when  the  chattel  is  present  and  in  a  suitable  condition  for 
the  donee  to  avail  himself  of  his  opportunity.3 

§  70.  Rule  where  Donee  is  Custodian,  Bailee,  etc.  —  Where 
personal  property  is  already  in  possession  of  the  donee  as  the 
donor's  bailee  or  agent,  there  need  be  no  formal  delivery ; 
it  is  enough  for  the  donee  to  take  or  keep  actual  possession 
in  his  new  character,  and  be  ready  to  show  that  the  donor 
has  relinquished  all  dominion  over  the  chattel  in  his  favor.4 
Thus,  if  one  has  borrowed  a  book,  and  the  owner  afterwards 
says,  "  I  make  you  a  present  of  it,"  the  borrower  may  be- 
come the  new  owner  without  having  ever  brought  the  book 
back.  So  is  it  where  the  owner  of  a  boat,  confined  to  his 
bed  with  sickness,  tells  the  boatman  who  has  had  its  charge 
and  custody  that  he  may  have  it  for  his  own.5  Conversations 
and  general  conduct  recognizing  the  gift,  with  or  without 
writings,  here  establish  a  change  of  possession ;  the  law  dis- 
pensing with  all  idle  and  useless  formalities. 

It  is  manifest,  however,  that  where  the  evidence  shows 
nothing  more  than  a  wish  or  direction  that  another  should 
have  the  care  of  a  certain  chattel,  or  the  permissive  use 
thereof,  no  transfer  of  the  owner's  title  is  constituted,  but  a 
bailment  rather,  which  is  revocable  at  pleasure.6  There  may 


necessary ;  if  it  succeeds  the  words,  it 
makes  perfect  that  which  was  before 
inchoate."  Ib. 

1  Bogan  v.  Finlay,  19  La.  Ann.  94. 

2  Allen  i'.  Cowan,  23  N.  Y.  502. 

3  Ib. ;  Caldwell  v.  Wilson,  2  Speers, 
75;  Winter  v.  Winter,  9  W.  R.  747. 

4  Winter  v.  Winter,  9  W.  R.  747 ; 
Wing  y.  Merchant,  57  Me.  383 ;  Ten- 
brook  v.  Brown,  17  Ind.  410. 


5  Winter  v.   Winter,  9  W.  R.  947. 
And  see   Wing  v.  Merchant,   57  Me. 
383. 

6  See  Douglas  v.  Douglas,  22  L.  T. 
N.  8.    127,  where  the  heir  designated 
one  of  the  family  to  have  charge  of  his 
father's  sword;  Willey  y.  Backus,  52 
Iowa,  401. 
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be  a  constructive  delivery  consistent  with  a  gift ;  but  doubtful 
cases  should  be  construed  to  the  contrary.1 

§  71.  Whether  Delivery  of  Receptacle  carries  its  Contents. — 
The  delivery  of  a  corporeal  chattel  of  the  receptacle  sort  — 
such  as  a  desk,  a  box,  or  a  trunk  —  will  pass  the  chattel  with 
all  its  contents,  if  such  appears  to  have  been  the  giver's  in- 
tention. Thus,  the  delivery  of  the  key  of  a  chest,  with  words 
showing  that  the  donor  designed  a  constructive  delivery  of 
the  chest  and  all  it  contained,  would  entitle  the  donee  to 
money,  jewelry,  and  other  effects  found  inside  of  the  chest.2 
An  owner  not  unfrequently  prepares  a  pleasant  surprise  in 
this  manner  for  the  object  of  his  bounty.  But,  since  the 
owner  might  have  designed  a  gift  of  the  thing  apart  from  its 
contents,  or  supposing  it  empty,  or  under  some  misapprehen- 
sion of  what  it  actually  contained,  transactions  of  this  charac- 
ter should  be  carefully  scrutinized  by  the  courts ;  especially 
if  the  giver  were  unable  to  inspect  the  property  for  himself 
at  the  time  of  delivery. 

§  72.  Rule  of  Delivery  as  applied  to  Incorporeal  Chattels.  — 
Thus  far  we  have  dealt  with  principles  well  settled  in  their 
application  to  personal  property  of  the  corporeal  kind,  — 
chattels  whose  natural  mode  of  transfer  is  that  of  literally 
changing  hands.  But  how  is  it  with  gifts  of  incorporeal 
chattels  ;  such  as  bills,  notes,  certificates  of  stock,  and  other 
money  rights  evinced  by  writing,  and  requiring,  in  theory  at 
least,  other  formalities  than  a  manual  transfer  to  pass  such 
right  ?  It  is  here  that  the  doctrine  of  the  old  common  law  fails 
us.  No  such  gifts  were  contemplated  by  the  early  English 
jurists  at  all :  their  maxims  were  cut  to  a  narrower  pattern. 
Debts  anciently  were  not  assignable  ;  hence  they  could  not 
be  the  subject  of  gift  or  other  transfer.  But  when  bills  and 
notes  gained  a  footing  in  the  courts,  delivery  of  the  writing, 
with  or  without  indorsement,  according  to  the  tenor  of  the 
instrument,  became  the  rule  of  transfer.  Later  still  de- 
veloped the  important  doctrine  of  assignment,  whereby  a 

1  Ib. ;  Sheegog  v.  Perkins,  4  Baxt.  362 ;    Penfield    v.    Thayer,    2    E.   D. 
273.  Smith  (N.  Y.)  305 ;  Cooper  v.  Burr,  45 

2  Marsh  v.    Fuller,  18  N.  H.  360 ;  Barb.  9.     See  post,  c.  5,  as  to  the  gift 
Allerton  ».   Lang,    10  Bosw.   (N.  Y.)  causa  mortis  under  like  circumstances. 
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creditor  or  claimant  could  pass  over  his  money  right  for  the 
substantial  benefit  of  another,  on  delivery  of  a  suitable  formal 
document.1 

If,  then,  the  old  essence  shall  infuse  the  new  substance, 
the  law  may  still  demand,  for  gifts  of  incorporeal  chattels, 
such  delivery  as  the  nature  of  the  property  admits :  for  bills 
and  notes,  delivery  of  the  paper,  with  or  without  indorse- 
ment, according  to  the  tenor  of  the  instrument ;  for  negoti- 
able bonds,  corresponding  formalities ;  for  shares  of  stock, 
delivery  upon  a  regular  transfer ;  for  chattel  mortgages,  in- 
surance policies,  and  money  rights  generally,  a  formal  assign- 
ment, together  with  the  document,  if  there  be  one  ;  in  all 
cases  requiring  an  intent  to  transfer  the  right  thus  evinced, 
and  treating  the  gift  as  inchoate  or  imperfect  and  liable  to  be 
recalled,  until  the  giver  has  handed  over  the  original  papers, 
and  completed  legal  requirements  to  the  last  letter.2  And  in 
accordance  with  this  view,  consistently  enough,  was  the  law 
at  first  laid  down.  To  use  the  words  of  Chancellor  Kent : 
"  If  the  thing  be  not  capable  of  actual  delivery,  there  must 
be  some  act  equivalent  to  it.  The  donor  must  part  not  only 
with  the  possession,  but  with  the  dominion,  of  the  property. 
If  the  thing  given  be  a  chose  in  action,  the  law  requires  an 
assignment,  or  some  equivalent  instrument,  and  the  transfer 
must  be  actually  executed."3 

§  73.  The  Same  Subject ;  Earlier  Application  of  the  Rule.  — 
Many  cases  have  been  decided  in  conformity  with  this  rule. 
Thus,  it  has  been  held,  that  a  certificate  of  bank-stock  trans- 
ferable, in  terms,  at  the  bank  only,  personally  or  by  attorney, 
is  not  fully  bestowed  as  a  gift  when  delivered  indorsed  in 
blank  by  the  donor ;  nor,  indeed,  sufficiently  to  entitle  the 
donee  to  a  transfer  of  the  stock  as  against  the  donor's  execu- 
tor.4 So,  too,  a  promise,  never  performed,  to  execute  an  as- 

1  See  1  Sch.  Pers.  Prop.  §§  72-86.        Hogan,  4  Met.  (Ky.)  99  ;  Carpenter  v. 

2  1  Sch.  Pers.  Prop.  Part  III.  cs.  3-    Dodge,  20  Vt.  595 ;  Taylor  v.  Staples, 
12,  passim,  as  to  the  modes  of  transfer    8  R.  I.  170. 

applicable  to  the  various  kinds  of  chat-         4  Pennington  v.  Gittings,  2  Gill  & 

tels  incorporeal.  J.  208.    And  see  Kidder  v.  Kiclder,  33 

3  2  Kent  Com.  439.    And  see  Dilts  Penn.   St.  268;  Buschian  v.  Hughart, 
v.  Stevenson,  17  N.  J.  Eq.  407  ;  Phipps  28  Ind.  449. 

v.  Hope,   16  Ohio  St.  686;  Knott  v. 
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signment,  cannot  be  a  gift  by  assignment.1  Nor  is  a  gift  of 
privileges  to  subscribe  to  new  stock  effectual  while  the  scrip 
is  neither  issued  nor  the  price  payable.2  Delivery  of  the 
writing  is  a  prerequisite,  of  course.  And,  since  the  debt 
represented  by  a  note  is  the  principal  thing  in  a  mortgage 
transaction,  while  the  security  is  only  accessory,  the  delivery 
of  a  mortgage  deed,  duly  assigned,  is  held  to  carry  no  title 
by  way  of  gift,  notwithstanding  the  giver's  intention,  unless 
the  note  was  delivered  likewise.3 

On  the  other  hand,  the  gift  of  a  note  payable  to  bearer  or 
suitably  indorsed,  will,  doubtless,  be  good  when  the  instru- 
ment is  delivered  in  that  condition ;  of  stock,  when  the  trans- 
fer is  completed  ;  of  incorporeal  chattels,  which  pass  by 
simple  deliveiy,  like  bank-notes  and  lottery-tickets,  upon  a 
mere  delivery  of  the  thing  ;  of  choses  or  rights  in  action  requir- 
ing an  assignment,  upon  delivery  of  the  assignment ;  in  fine, 
when  all  has  been  done  which  satisfies  the  legal  requirements 
of  transfer,  and  the  intention  of  making  a  gift  appears  to 
have  been  fully  executed.4 

§  74.  The  Same  Subject ;  Gift  of  Sealed  Instrument.  —  On 
the  principle  that  a  seal  imports  consideration,  a  voluntary 
bond  is  sustainable,  both  in  equity  and  at  law.  And  presents 
of  sealed  notes  have  been  held  valid  in  States  where  the 
ancient  favor  is  still  accorded  to  specialties  over  simple 
writings.5  The  gift  of  a  specialty  may  also  be  good  in  law 
although  the  debt  which  it  secures  has  not  been  legally 
transferred.6 


1  Hooper  v.   Goodwin,    1    Swanst. 
485;  Picot  v.   Sanderson,   1  Dev.  (N. 
C.)  309. 

2  Egerton  v.  Egerton,  17  N.  J.  Eq. 
419.     And  see  Moore  v.  Moore,  L.  R. 
18  Eq.  474.     But  see  Stone  v.  Hackett, 
12  Gray,  227. 

3  Wilson  v.  Carpenter,  17  Wis.  512. 
But,   as   to  the  technical  effect  of  in- 
dorsing part-payment  on  a  mortgage 
note,  see  Green  v.  Langdon,  28  Mich. 
221.      The  parol    gift    of  an  account 
against  a  third  person  is  not  complete 
before  notice  to  that  person  or  pay- 
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ment.     Chandler  v.  Chandler,  62  Ga. 
612. 

4  See  Wilde,  J.,  in  Grover  v.  Grover, 
24  Pick.  261 ;  Van  Deusen  v.  Rowley, 
4  Seld.  358  ;  Bedell  v.  Carll,  33  N.  Y. 
581 ;     Grangiac    v.    Arden,   10  Johns. 
293;  Lemon  v.  Phoenix  Mut.  Life  Ins. 
Co.,  38  Conn.  294. 

5  Mack's  Appeal,  68  Penn.  St.  231 ; 
Sherk  v.  Endress,  3  W.  &  S.  256,  per 
Gibson,    C.  'J. ;    Grover  v.  Grover,  24 
Pick.  261. 

6  Barton  v.  Gainer,  3  H.  &  N.  387 ; 
Hackney  v.  Vrooman,  62  Barb.  650. 
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§  75.  Symbolical  Delivery  of  Incorporeal  Chattel.  —  Under 
suitable  circumstances,  too,  the  symbolical  delivery  of  an  in- 
corporeal chattel  might  suffice  ;  as  in  the  case  of  transferring 
an  attorney's  receipt  where  the  instrument  is  filed  in  court 
and  out  of-  the  owner's  custody.1  But,  when  some  other  in- 
dividual is  custodian  of  the  instrument,  the  owner's  order 
of  transfer  should  be  acted  upon,  in  order  to  complete  the 
gift ;  for  the  general  rule  is  to  require  the  utmost  delivery  of 
which  the  thing  is  actually  capable.2 

§  76.  Imperfect  Delivery  supported  at  this  Day  on  Equitable 
Grounds.  —  But  the  rule  concerning  gifts  of  incorporeal  prop- 
erty does  not  always  set  so  closely.  Equitable  assignments, 
as  we  show  elsewhere,  are  becoming  widely  recognized  in 
these  later  days ;  and  the  constant  friction  of  equity  upon 
the  common  law  has  already  worn  down  the  old,  narrow,  but 
uniform,  doctrine  of  chattel  transfer  too  far  to  leave  any  sure 
foothold  among  the  older  precedents.3  That  which  would 
once  have  failed  from  imperfect  delivery  is  now  frequently 
upheld  as  a  declaration  of  trust,  or  on  the  consideration  that 
the  donor  had  so  far  completed  his  gift  that  the  donee  might, 
as  a  matter  of  justice,  come  into  a  court  of  equity  and  get 
his  title  perfected. 

There  are  various  instances,  accordingly,  where  a  gift  inter 
vivos  has  been  latterly  supported  because  of  this  equitable 
assignment  principle,  notwithstanding  some  actual  imperfec- 
tion in  the  legal  transfer  itself.  Thus,  the  delivery,  without 
indorsement  or  special  writing,  of  negotiable  paper  payable 
to  the  donor's  own  order  (or  bearer)  is  upheld  in  Massachu- 
setts, and  some  other  States,  as  an  intended  gift ;  and  the 
donee  may  accordingly  sue  upon  the  instrument  after  the 
donor's  death,  in  the  name  of  his  personal  representatives.4 


1  Elam  v.  Keen,  4  Leigh,  333. 

2  See    §  87,    post,    as    to    delivery 
through  some  third  party. 

8  See  1  Sch.  Pers.  Prop.  §§  72-86. 

4  Grover  v.  Grover,  24  Pick.  261  ; 
Wing  v.  Merchant,  57  Me.  383 ;  Bates 
v.  Kempton,  7  Gray,  382 ;  Sessions  v. 
Moseley,  7  Gray,  87.  And  see  Snell- 
grave  v.  Bailey,  3  Atk.  214.  The 


payee  of  a  third  party's  note  may  thus 
give  it  to  the  maker  himself  without 
indorsing  it.  Hall  v.  Rice,  124  Mass. 
292.  A  non-negotiable  note  is  likewise 
the  subject  of  a  valid  gift.  Lee  v. 
Magrath,  10  L.  R.  Ir.  45.  But  see  Hill 
v.  Sheibley,  64  Ga.  529,  contra,  decided 
under  the  code. 
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In  reply  to  the  objection  here  urged,  that  there  can  be  no 
valid  gift  of  a  chose  in  action  inter  vivos,  without  writing,  it 
is  asserted  that  a  good  and  effectual  equitable  assignment  of 
a  chose  in  action  may  be  made  by  parol,  to  which  courts  of 
law  now  give  full  effect.  Nor,  in  this  respect,  is  the  dis- 
tinction between  assignments  for  valuable  consideration  and 
assignments  without  consideration  deemed  a  matter  of  con- 
sequence.1 So  has  a  gift  of  railroad  shares  been  sustained, 
though  assigned  in  blank  and  never  recorded  on  the  corpora- 
tion books  while  the  donor  was  alive.2  In  New  York,  the 
donee  of  a  bond  and  mortgage  acquires,  on  the  same  principle, 
a  legal  as  well  as  an  equitable  title  to  the  securities,  by  mere 
delivery  of  the  original  papers,  without  a  new  writing.3  And, 
in  other  instances,  the  new  rule  has  been  pushed  quite  far 
enough  to  indicate  the  judicial  disposition  to  sustain  what- 
ever was  plainly  an  intended  gift,  though  unaccompanied  by 
the  full  solemnities  of  transfer.4 

§  77.  Gift  of  One's  own  Check,  Promissory  Note,  etc.,  not 
complete.  —  We  speak  thus  of  the  gift  of  money  rights  where 
the  primary  obligation  is  that  of  some  third  party.  The  de- 
livery of  one's  own  check  upon  a  bank  payable  at  a  future 


1  Grover     v.    Grover,     supra,    per 
Wilde,  J.    And  see  Briscoe  v.  Eckley, 
35  Mich.  112. 

2  Stone  v.  Hackett,  12  Gray,  227. 

8  Hackney  v.  Vrooman,  62  Barb. 
650.  This  was,  however,  an  extreme 
case.  See  also  Montgomery  v.  Miller, 
3  Redf.  154.  Cf.  Wilson  v.  Carpenter, 
17  Wis.  612,  cited  supra,  §  73.  Where 
a  father,  who  held  a  bond  and  mortgage 
against  his  son,  delivered  to  him  a  re- 
ceipt for  $2,000  to  apply  thereon,  this 
receipt  containing  a  provision  that  the 
amount  was  to  be  indorsed  on  the 
mortgage,  held,  a  valid  present  gift. 
Carpenter  v.  Soule  (N.  Y.  App.),  25 
Alb.  L.  J.  394. 

4  Allerton  v.  Lang,  10  Bosw.  (N.  Y.) 
362  ;  Penfield  v.  Thayer,  2  E.  D.  Smith 
(N.  Y.),305. 

The  delivery  of  a  life  insurance 
policy  under  suitable  circumstances 
may  establish  a  gift  as  against  the 
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donor,  notwithstanding  the  formalities 
of  transfer  with  the  company  be  in- 
complete. Crittenden  v.  Phoenix  Mut. 
Life  Ins.  Co.,  41  Mich.  442.  But  pos- 
session should  usually  be  parted  with  ; 
and  the  absence  of  an  assignment  or 
some  equivalent  instrument  appears  in 
some  States  regarded  as  conclusive  of 
an  incomplete  gift,  thus  favoring  the 
stricter  and  earlier  common-law  rule 
as  to  gifts.  Bond  y.  Bunting,  78  Penn. 
St.  210.  See  former  cases  commented 
on  ib.,  showing  how  contradictory  are 
the  precedents.  At  all  events,  in  con- 
formity with  the  modern  equity  rule 
of  regarding  the  intention  rather  than 
observance  of  formalities,  there  may 
be,  by  delivery  of  the  policy  itself,  so 
complete  a  gift  that  the  donor  may  not 
get  back  the  instrument,  whatever  be 
the  rights  enforceable  under  it.  Rum- 
mens  v.  Hare,  1  Ex.  D.  169. 
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day  is,  however,  no  such  immediate  renunciation  of  title 
and  control  as  to  constitute  an  absolute  and  perfect  gift ;  and 
if  the  drawer  dies  before  the  check  becomes  payable,  the  gift 
cannot  take  effect.1  Indeed,  any  gift  of  one's  own  check 
leaves  the  gift  incomplete  until  it  has  been  paid  or  in  some 
way  recognized  ;  and  the  drawer's  death  meanwhile  defeats 
the  gift  so  far  as  concerns  the  donee.2  So,  too,  where  one 
delivers,  not  a  third  person's  promissory  note,  but  his  own,  as 
a  gift,  this  amounts  merely  to  a  promise  on  his  part  to  pay 
a  sum  certain  at  a  future  day ;  and  the  payee,  holding  the  in- 
strument when  the  maker  dies,  cannot  enforce  it  against  the 
latter 's  estate  if  the  obligation  had  not  matured  while  the 
maker  was  alive.3 

§  78.  The  Same  Subject ;  Equitable  Assignment  of  Deposit- 
book.  —  This  doctrine  of  equitable  assignment  has  likewise 
been  successfully  invoked  in  behalf  of  a  donee,  to  sustain  the 
gift  of  a  savings-bank  book  which  contains  entries  of  deposits 
to  the  donor's  credit.4  For,  though  the  legal  title  had  not 
been  completely  transferred,  the  delivery  of  the  book  with 
intent  to  give  the  deposits  therein  represented  was  here 
deemed  sufficient.  Again,  the  deposit  of  one's  own  money  in 
a  savings-bank  in  the  name  or  to  the  credit  of  a  donee,  the 
deposit-book  evincing  the  latter's  beneficiary  interest,  and 
the  donor's  agreement  with  the  depositary  being  substantially 
to  the  same  effect,  gives  the  donee  a  right  to  the  money,  not- 


1  Such  a  check  is  similar  to  a  bill  of 
exchange  payable  at  a  given  date,  and 
the  drawer  thus  retains  aright  to  draw 
other  checks  and  exhaust  the  fund 
meanwhile.  Curry  v.  Powers,  70  N.  Y. 
212. 

*  Carr  v.  Silloway,  111  Mass.  24; 
Simmons  v.  Cincinnati  Savings  So- 
ciety, 31  Ohio  St.  457 ;  Jones  v.  Lock, 
L.  R,  1  Ch.  25.  As  to  checks  given 
upon  consideration,  or  held  bona  fide 
for  value,  the  rule  would  be  different. 
Ib.  And  see  1  Sch.  Pers.  Prop.  §§  465- 
468.  Where  the  banker  is  at  fault  in 
not  honoring  the  check  promptly,  the 
effect  may  be  different.  Bromley  v. 
Brunton,  L.  R.  6  Eq.  275. 


3  Blanchard  v. Williamson,  70  HI.  647. 

See  c.  6,  post,  as  to  the  rule  under 
corresponding  circumstances,  where 
the  gift  was  causa  mortis. 

*  Camp's  Appeal,  36  Conn.  88. 
Semble,  that  in  some  States  the  doc- 
trine would  not  be  carried  so  far.  See 
corresponding  cases  under  Gifts  causa, 
mortis;  M'Gonnell  v.  Murray,  3  Irish 
Eq.  460;  Ashbrook  v.  Ryon,  2  Bush, 
228.  But  see  Tillinghast  v.  Wheaton, 
8  R.  I.  356.  Delivery  of  a  savings- 
bank  book  to  a  donee,  with  intent  to 
give  the  donee  the  deposit  therein  cred- 
ited to  the  donor,  vests  in  the  donee  an 
equitable  title  to  the  deposit.  Hill  v. 
Stevenson,  63  Me.  364. 
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withstanding  the  fact  that  the  donor  retains  the  deposit- 
book.1  Here,  however,  the  legal  aspect  appears  somewhat 
different :  for,  instead  of  a  delivery  without  full  solemnities, 
as  in  the  preceding  instance,  appears  a  declaration  of  trust  by 
the  donor  at  the  time  of  the  deposit,  the  donor  making  him- 
self thenceforward  a  sort  of  agent  for  the  donee  with  ref- 
erence to  the  book  ;  the  bank  itself  becoming  a  trustee,  too, 
for  carrying  out  the  donor's  purpose.  Under  circumstances 
which  give  such  a  character  to  the  original  deposit,  any  sub- 
sequent deposits  made  by  the  donor  to  the  same  account  will 
partake  of  the  same  quality,  and  simply  increase  the  fund  for 
the  donee's  benefit.2 

This  rule  of  savings-bank  books  appears  to  be  well  settled 
in  the  courts  of  this  country,  so  far  as  regards  the  comple- 
tion of  any  gift  by  deposits  made  to  the  account  of  a  desig- 
nated donee,  under  circumstances  which  raise  a  presumption 
that  the  donee  had  accepted  the  gift,  though  he  may  not  have 
received  the  deposit-book.  For  the  ordinary  books  of  the 
bank  afford  evidence  of  such  a  declared  trust  or  equitable 
assignment,  besides  the  deposit-book  itself.  Nor  is  it  essential 
that  acceptance  takes  place  at  the  time  of  the  deposit.3  But 
we  have  here  assumed  that  the  deposit  was  no  longer  sub- 
ject to  the  donor's  own  drafts.  How  is  it,  then,  where  the 
deposit  is  in  terms  under  the  donor's  full  control,  and  he 
retains  the  book  besides ;  as  in  the  familiar  instance  of  a 
deposit  made  in  the  name  of  a  donor  as  "  trustee  "  or  "  at- 
torney "  ?  Here  the  rule  is  riot  so  clear  ;  and  it  is  doubt- 
ful whether  such  a  fund,  still  practically  under  the  donor's 
dominion,  can  be  deemed  an  absolute  and  perfect  gift  to  any 
one.  Yet,  in  a  recent  Connecticut  case,  the  court  (not  with- 
out dissent)  decided  that  a  deposit  made  in  the  donor's  own 
name,  as  trustee  for  a  certain  neighbor's  child  (the  facts  going 
to  show  a  verbal  acceptance,  besides,  on  the  donee's  part), 
became  a  completed  gift  at  the  time  of  deposit,  notwithstand- 


1  Howard  y.  Savings  Bank,  40  Vt.          2  Gardner  r.  Merritt,  32  Md.  78. 
597  ;  Blasdel  v.  Locke,  52  N.  H.  238  ;          3  See  post  as  to  Acceptance. 
Gardner  v.  Merritt,  32  Md.  78 ;  Kerri- 
gan v.  Rautigan,  43  Conn.  17. 
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ing  the  donor  kept  the  book,  and  the  fund  was  held  subject 
to  her  own  drafts  as  trustee  without  reference  to  the  donee. 
She  had,  in  fact,  drawn  for  her  own  use,  and,  as  it  would 
appear,  repented  of  the  gift  before  her  death.1  There  must 
be  very  little  left  of  the  old  maxim  which  insists  upon  such 
delivery  as  the  thing  is  capable  of,  if  deposits  like  these  are  J 
available  to  a  donee  as  an  executed  gift.2 

§  79.  Imperfect  Delivery  supported  as  Declaration  of  Trust 
— The  English  courts  appear  to  have  less  to  say  than  our 
own  of  equitable  assignments ;  but,  under  the  same  mould- 


1  Minor    v.    Rogers,  40  Conn.  512 
(Carpenter    and    Plielps,    JJ.,    diss.). 
See    corresponding  cases   under  Gifts 
Causa  Mortis,  c.  4,  infra,  for  the  rule  of 
savings-bank  books.     Such  cases  turn 
somewhat  upon  the  construction  of  the 
institution's  by-laws ;  also  upon  local 
statutes  relative    to    assignment.     In 
some  savings-banks,  the  book  must  al- 
ways be  presented  with  a  draft  on  ac- 
count ;  but,  in  others,  the  deposits  are 
made  subject  to  the  depositor's  check, 
without  presentation  of  the  book,  as  in 
ordinary  banks  of  deposit. 

2  There  are  several  cases  recently 
decided  in   our    several   State    courts 
touching  the  validity  of  a  gift  of  a  sav- 
ings-bank book.    Ray  v.   Simmons,  11 
R.  I.  206,  sustains  the  doctrine  of  Minor 
v.  Rogers,  supra ;  this  being  a  case  where 
one  deposited  moneys  in  his  own  name 
as  trustee  for  A.,  and  gave  the  book  to 
A.,  who  afterwards  returned  it  to  him, 
so  that  it  remained  in  the  giver's  cus- 
tody when  he  died.     The  New  York 
Court  of  Appeals  has  affirmed  it  still 
more  broadly  in  the  recent  case  of  Mar- 
tin v.  Funk,  75  N.  Y.  134 ;  the  circum- 
stances of  deposit  being  similar,  and 
the  right  of  the  donee  being  likewise 
sustained  as  against  the  administrator 
of  the  deceased  donor's  estate.     Here, 
however,    the   book    had    never  been 
possessed  by   the  donee,  nor  did  the 
donee  know  of  the  gift  until  after  the 
donor's    death.      The    declaration    of 
the  depositor  that  she  wanted  the  ac- 
count to  be  in  trust  for  the  plaintiff 


was  relied  upon,  and  subsequent  con- 
duct consistent  with  such  declaration. 
Retention  of  control  of  the  fund  is  here 
considered,  on  equitable  grounds,  a  cir- 
cumstance upon  the  question  of  intent, 
but  not  a  decisive  one.  See  also 
Willis  v.  Smith,  91  N.  Y.  297. 

But  in  Massachusetts  two  recent 
cases  where  the  facts  were  similar  sanc- 
tion a  different  doctrine,  and  one  more 
consistent  with  the  older  common-law 
rule  of  gifts,  and  the  requirement  that 
the  giver  part  with  absolute  control  of 
the  fund.  See  Brabrook  v.  Savings 
Bank,  104  Mass.  228;  Clark  v.  Clark, 
108  Mass.  522.  Such,  too,  is  the  Maine 
rule;  the  depositor  retaining  control 
of  the  book,  and  even  drawing  out 
some  of  the  principal  for  her  own  use. 
Northrop  v.  Hale,  73  Me.  66;  ib.  71. 
The  latest  Maryland  cases  take  a  simi- 
larly conservative  ground  under  cor- 
responding circumstances.  Murray  v. 
Cannon,  41  Md.  466  ;  Taylor  v.  Henry, 
48  Md.  550.  A  deposit  made  by  a 
husband  in  the  name  of  himself  or 
wife,  he  retaining  the  book,  is  held  in- 
sufficient to  establish  a  gift  to  the  wife, 
in  the  New  York  Surrogate  Court. 
Matter  of  Ward,  2  Redf.  251.  Where 
the  expression  of  trust  is  vague  and 
uncertain  as  to  the  beneficiary  or  in- 
tention to  give,  all  the  less  readily 
should  a  gift  be  inferred ;  so,  too,  se- 
crecy in  withholding  knowledge  from 
the  beneficiary  might  well  indicate  an 
intention  to  make  an  ambulatory  dis- 
position of  the  fund. 
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ing  influence  of  equity,  their  later  decisions  frequently  up- 
hold gifts  which  are  created  by  a  donor's  declaration  of 
trust  for  the  donee.  The  modern  rule,  with  its  limitations, 
was  thus  set  forth  by  Lord  Chancellor  Cranworth  in  1865 : 
No  doubt  any  person  sui  juris  and  compos  mentis  m&y  make 
a  gift  by  delivery  of  a  chattel ;  and  there  is  no  doubt  also 
that  by  some  decisions  —  "  unfortunate,"  he  says,  "  I  must 
think  them  "  —  a  parol  declaration  of  trust  of  personalty 
may  be  perfectly  valid  even  when  voluntary.  If  I  give  any 
chattel,  —that,  of  course,  passes  by  delivery  ;  and  if  I  say, 
expressly  or  impliedly,  that  I  constitute  myself  a  trustee  of 
personalty,  —  that  is  a  trust  executed,  and  capable  of  being 
enforced  without  consideration.  The  authorities  turn  upon 
the  question,  whether  what  has  been  said  was  a  declaration 
of  trust  or  an  imperfect  gift.  "  In  the  latter  case,  the  parties 
would  receive  no  aid  from  a  court  of  equity  if  they  claimed 
as  volunteers.  But,  when  there  has  been  a  declaration  of 
trust,  then  it  will  be  enforced,  whether  there  has  been  con- 
sideration or  not.  Therefore,  the  question  in  each  case  is 
one  of  fact :  Has  there  been  a  gift,  or  not  ?  or  has  there  been 
a  declaration  of  trust,  or  not  ?  "  l 

To  apply  this  somewhat  metaphysical  rule.  The  courts 
have  permitted  a  complete  assignment  of  personal  property 
to  prevail  as  a  gift,  notwithstanding  a  want  of  notice  to  trus- 
tees, or  other  acts  usually  necessary  to  a  complete  transfer 
by  assignment ;  notwithstanding,  too,  a  delivery  of  the  prop- 
erty, such  as  bills  and  notes,  without  their  legal  indorsement.2 
But,  where  the  circumstances  have  shown  no  such  present 

1  Per  Cranworth,   L.   C. ;  Jones   v.  the  donee,  and  the  gift  being  a  reason- 
Lock,  L.  R.  1  Ch.  25.  able  one.     Morgan  v.  Malleson,  L.  R. 

2  Kekewich  r.   Manning,  1  De  G.,  10  Eq.  475.     And  see  Roberts  v.  Rob- 
M.   &  G.   17G  ;  Richardson  v.  Richard,  erts,  15  W.  R.  117.     Morgan  v.  Malle- 
son, L.  R.  3  Eq.  686.     But  see  Meek  v.  son  is  justly  regarded  as  an  extreme 
Kettlewell,   1    Hare,    464.      Even   the  case  as  to  facts  in  support  of  a  gift  by 
simple  memorandum  of  a  present  gift  declaration  of  trust.    See  Church,  C.  J., 
of  incorporeal  property,  handed  over  in  Martin  v.  Funk,  75  N.  Y.  134,  one  of 
to  the  donee  without  delivery  of  the  the  savings-bank   book  cases  cited  in 
chattels  designated,  has  been  sustained  preceding   section.      More    clearly    is 
likewise  as  a  declaration  of  trust ;  the  Morgan  v.  Malleson  disapproved  in  80 
circumstances  showing  a  present  in-  N.  Y.  422.     And  see  post,  §  81. 
tention  to  divest  ownership  in  favor  of 
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intention,  a  declaration  of  trust  will  not  be  inferred  from  lan- 
guage and  conduct  evincing  an  unsettled  purpose,  mere  play- 
fulness, an  intent  to  postpone  delivery,  or,  at  most,  a  gift 
imperfectly  executed.1 

§  80.  Doctrines  of  Equitable  Assignment  and  Declaration  of 
Trust  compared  in  this  Connection.  —  The  decisions  of  Ameri- 
can courts  concerning  gifts  with  imperfect  delivery  are  rested 
sometimes  on  this  same  rule  of  a  declared  trust,2  though 
more  commonly  on  that  of  equitable  assignment.  Perhaps 
the  former  rule  is  better  asserted  where  possession  still  re- 
mains in  the  giver  ;  and  the  latter,  where  he  has  delivered 
to  the  donee,  and  yet  some  further  formalities  remain  to  give 
that  delivery  the  fullest  effect.  There  is  less  difference  in 
practice,  nevertheless,  between  these  two  modern  rules  than 
would,  from  certain  dicta  and  wire-drawn  distinctions  of  the 
courts,  appear  at  first  likely  ;  both  serving  to  mark  the  steady 
advance  of  a  flexible  doctrine,  peculiar  to  equity  jurisdiction, 
which  seeks  to  give  effect  to  one's  manifest  intention,  and 
secure  its  specific  fulfilment,  irrespective  of  all  technical  in- 
formalities attending  the  performance.  Such  delivery,  there- 
fore, as  the  thing  admits  of,  though  our  traditionary  test,  is 
by  no  means  the  sure  criterion,  in  these  later  days,  of  a  gift  of 
incorporeal  personalty ;  less  likely  is  it  to  prove  serviceable  in 


1  As  in  the  case  before  Lord  Cran- 
worth,  already  referred  to,  where  a 
father  had  put  a  check  into  the  hands 
of  a  son,  nine  months  old,  saying,  "  I 
give  this  to  baby,  for  himself,"  and 
then  took  hack  the  check  and  put  it 
away ;  afterwards  expressing  a  sim- 
ilar purpose  of  giving,  and  yet  keep- 
ing the  check  among  his  own  effects, 
where  it  was  found  after  his  death. 
Jones  v.  Lock,  L.  R.  1  Ch.  25.  Or 
where  one  hands  over  certificates  of 
stock,  saying,  "  These  are  yours  ;  " 
for  the  design  of  making  an  im- 
mediate gift,  as  here  manifested,  is 
deemed  incompatible  with  the  theory 
of  a  declaration  of  trust;  and  the  gift 
necessarily  remains  imperfect  because 
the  stock  was  never  formally  trans- 
ferred. Moore  v.  Moore,  L.  R.  18  Eq. 
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474.  And  see  Heartley  v.  Nicholson, 
L.  R.  19  Eq.  233,  where  it  is  emphati- 
cally declared,  but  under  similar  cir- 
cumstances, that  it  is  not  enough  that 
the  gift  was  intended  inter  vii-os ;  for 
the  court  will  not  render  that  perfect 
which  has  been  left  imperfect,  nor  con- 
vert an  imperfect  gift  into  a  declara- 
tion of  trust.  See  also  to  the  same  ef- 
fect Richards  v.  Delbridge,  L.  R.  18 
Eq.  11 ;  Re  Breton's  Estate,  17  Ch.  D. 
416.  But  cf.  English  cases  of  gifts 
causa  mortis,  c.  5,  post. 

2  See  Fulton  v.  Fulton,  48  Barb. 
581 ;  Young  v.  Young,  80  N.  Y.  422. 
Some  of  the  latest  American  savings- 
bank  cases  (see  §  78,  supra)  rely  much 
upon  the  doctrine  of  a  declaration  of 
trust. 
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the  future,  unless    the  judicial  precedents  should  take  an 
entirely  new  direction.1 

§  81.  The  Same  Subject ;  Safer  Opinion  restrains  the  Operation 
of  such  Doctrines.  —  According  to  the  safer  opinion  still,  no 
valid  and  complete  gift  even  of  incorporeal  chattels  can  be 
deemed  established  unless  a  delivery  of  the  subject-matter 
of  the  gift  be  shown,  either  to  the  donee  or  to  some  person 
for  him,  so  as  temporarily,  at  least,  to  divest  the  posses- 
sion and  title  of  the  donor ;  and  if  the  determining  act  re- 
mains in  fieri,  the  intention  to  deliver  does  not  execute  the 
gift  so  as  to  make  the  giver  a  trustee  for  the  donee's  bene- 
fit.2 Nor  does  the  declaration  of  a  joint  or  alternative  pos- 


1  On  this  general  subject,  see  anal- 
ogous cases  of  gifts  causa  mortis,  c.  4, 
infra.     That  a  gift  of  incorporeal  chat- 
tels to  an  agent  already  in  possession 
requires  no  formal  surrender  and  re- 
sumption of  possession,  or  transfer,  see 
Wing  v.  Merchant,  67  Me.  383;  supra, 
§70. 

2  Bond   v.   Bunting,  78    Penn.    St. 
210;    Trough's  Estate,   75  Penn.    St. 
1 15.     Except  as  to  the  matter  of  sav- 
ings-bank  deposits,    considered   supra, 
§  78,  and  to  which,  as  will  further  ap- 
pear presently,  peculiar  considerations 
apply,  the  latest  New  York  decisions, 
like  those  of  England,  show  a  salutary 
disposition  to  restrain  the  construction 
of  a  complete  gift  inter  vicos,  where  only 
some  declaration  of  trust  so  called  is 
set  up.     See  particularly  the  decision 
in  a  case  of  coupon  bonds,  where,  not- 
withstanding a  writing  upon  the  en- 
velopes containing  them,    the    owner 
retained   control    (though,  semble,  only 
for  collecting  interest)  until  his  death. 
Young  v.  Young,  80  N.  Y.  422.     And 
see  opinion  of  Rapallo,  J.,  ib.,  approv- 
ing statements  in  first  edition  of  this 
chapter. 

Here  the  English  cases,  Morgan  v. 
Malleson  and  Richardson  v.  Richard- 
son, cited  §  79,  supra,  are  deemed 
to  be  overruled.  And  in  Moore '  v. 
Moore,  43  L.  J.  Ch.  623,  Hall,  V.  C., 
says:  "I  think  it  very  important,  in- 
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deed,  to  keep  a  clear  and  definite  dis- 
tinction between  these  cases  of  im- 
perfect gifts  and  cases  of  declarations 
of  trust ;  and  that  we  should  not  ex- 
tend beyond  what  the  authorities  have 
already  established,  the  doctrine  of 
declarations  of  trust,  so  as  to  supple- 
ment what  would  otherwise  be  mere 
imperfect  gifts."  See  also,  as  to  a  gift 
of  leaseholds,  Bottle  v.  Knocker,  25 
W.  R.  209.  So,  where  one  retains  a 
bond  on  which  he  indorses  words  of 
gift.  Zimmerman  ?\  Streeper,  75  Penn. 
St.  147,  distinguishing  1  S.  &  R.  316. 
Aliter,  where  the  bond  is  delivered. 
Bottle  v.  Knocker,  25  W.  R  209.  And 
see  Daubenspeck  v.  Biggs,  71  Md. 
255.  Equity,  in  short,  should  not  lend 
its  aid  to  perfect  a  defective  gift  or 
settlement  made  without  consideration, 
nor  favor  the  creation  of  such  a  trans- 
fer from  any  mere  declaration  of  trust 
accompanied  by  inconsistent  or  equivo- 
cal acts. 

But  as  to  the  effect  of  giving  the 
donee  a  temporary  control  see  Trowell 
v.  Carraway,  10  Heisk.  104  ;  Whitford 
v.  Horn,  18  Kan.  455.  In  this  latter 
case,  the  gift  of  a  watch  to  a  young  per- 
son was  sustained,  although  the  donor 
received  it  back,  to  keep  till  the  donee 
was  older.  See  also,  as  to  an  imperfect 
gift  of  stock,  on  a  declaration  of  trust, 
Jackson  v.  Street  R.,  88  N.  Y.  520;  9 
L.  R.  Ir.  121. 
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session  of  donor  and  donee  avail  as  a  gift  while  the  donor 
retains  control.1  This  best  supports  public  policy  ;  for,  upon 
any  construction  less  rigid,  courts  are  found  giving  their  essen- 
tial sanction  to  what  are  simply  specific  bequests  made  under 
circumstances  where  all  the  essential  safeguards  of  a  testa- 
mentary disposition  in  presence  of  witnesses  are  found  want- 
ing ;  and  as  a  result  of  uncertainty  as  to  facts  in  a  given  estate, 
safe  and  economical  administration  must  become  impossible. 

§  82.  Bailment  of  Incorporeal  Property  is  no  Gift.  —  A  mere 
bailment  of  incorporeal  personal  property  should  not  be  con- 
strued into  a  gift.  Thus,  where  bonds  are  delivered  by  one 
party  to  another  with  an  agreement  to  return  them  when 
called  for,  there  is  no  gift,  but  a  loan.2  Or  where  a  stock- 
holder lends  his  ticket  of  privileges  to  his  wife  or  some  mem- 
ber of  his  family  or  other  person.3 

This  is  a  rule  of  universal  application  to  chattels  corporeal 
and  incorporeal ;  for  a  gift  must,  by  intendment,  divest  the 
donor  of  his  title.4 

§  83.  Delivery  to  Donee  through  some  Third  Party.  —  Deliv- 
ery from  donor  directly  to  donee  is  not  essential ;  for  some 
third  party  will  not  unfrequently  be  made  the  medium  of 
transfer. 

§  84.  The  Same  Subject;  Where  Third  Party  takes  as  Trus- 
tee for  the  Donee.  —  Hence  the  rule,  that  to  render  a  gift  inter 
vivos  effectual,  actual  delivery  must  be  made  to  the  donee,  or 
to  a  third  person  in  trust  for  him ;  in  which  latter  case  the 
circumstances  should  show  a  full  relinquishment  of  dominion 
by  donor  to  trustee  for  the  purposes  of  the  trust.6  In  this 
sense,  one  may  take  a  fund  for  a  certain  person's  benefit ; 
and  when  his  possession  is  that  of  the  contemplated  donee, 
to  whom  he  continues  accountable  for  the  fund,  as  agent  or 
trustee,  not  to  the  donor,  the  gift  stands  complete  and  irrevo- 

1  Young  v.  Young,  80  N.  Y.  422  ;  2  course,  under  our  law  of  coverture  to 

Redf.  Sur.  251.  gifts   as   between   husband   and   wife. 

*  107  III.  389  (not  yet  published).  See  Breton's  Estate,  Re,  17  Ch.  D.  416. 

And   see*  Trow  v.  Shannon,  78  N.  Y.  *  Supra,  §  70. 

23!).  5  Minchin   ».   Merrill,  2  Edw.   Ch. 

3  See  Stevens  w.  Stevens,  2  Redf.  265.  333 ;   Neufville  v.  Thomson,  3  Edw. 

Peculiar  restrictions  have  applied,  of  Ch.  92. 
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cable.  Writings  to  this  purport  have  been  sustained  in  the 
courts  as  importing  a  gift,  though  drawn  up  unskilfully.1 
So,  too,  is  it  held  that  a  trust  of  this  kind  may  be  good  with- 
out any  writing  at  all.2 

§  85.  The  Same  Subject;  Rule  where  Custodian  is  to  de- 
liver. —  One  who  is  already  the  agent  or  trustee  in  charge  of 
certain  property  for  the  owner  may  sometimes  be  required  to 
hand  the  property  to  the  donee ;  and  here  the  gift  becomes 
complete,  when,  in  pursuance  of  the  donor's  instructions,  he 
delivers  the  propert}^  to  the  donee,  or  so  changes  the  charac- 
ter of  his  own  possession  as  to  become  the  donee's  agent  or 
trustee.  But,  until  this  agent  has  complied  with  the  order, 
the  property  continues  that  of  the  donor,  and  the  locus  pceni- 
tentice  remains.3  Nor  can  the  agent  go  beyond  the  scope  of 
his  authority  as  to  delivering  possession,  and  so  make  the  gift 
effectual;  for  the  principal  may  repudiate  the  gift  if  made 
otherwise  than  according  to  his  instructions.4  If  a  formal  act 
be  still  requisite  on  the  principal's  part,  or  final  instructions 
should  follow  the  preliminary  expression  of  a  purpose  to  give, 
the  agent  should  postpone  delivery.  In  general,  where  prop- 
erty is  delivered  to  a  third  person  by  the  donor,  with  author- 
ity to  deliver  it  to  the  donee,  such  custodian  is,  and  continues, 
the  donor's  agent  until  delivery  to  the  donee  has  been  con- 
summated according  to  directions ;  and  meantime  the  donor 
may  revoke  his  authority,  and  take  the  gift  back.5 

§  86.  The  Same  Subject;  Revocation  of  Custodian's  Agency; 
Death  of  Donor,  etc.,  pending  Delivery.  —  An  agency  is  revoked 
by  the  principal's  death :  therefore,  the  agent  of  one  who 
intends  a  gift  inter  vivos  must  have  performed  what  was  in- 
cumbent upon  him  to  make  the  transfer  complete  during  the 
donor's  lifetime ;  otherwise  the  gift  fails,  as  though  the  donor 

1  Parker  v.  Ricks,  8  Jones  L.  447  ;  *  Bostwick  v.  Mahaffy,  48  Mich..  342. 
Rinker  ?;.  Rinker,  20  Ind.  185;  Blan-  3  Picot  v.  Sanderson,  1  Dev.  (N.  C.) 

chard  v.  Sheldon,  43  Vt.  512;  Dresser  309;  Cotteen  v.  Missing,  1  Madd.  Ch. 

v.  Dresser,  46  Me.  48 ;  Wyble  v.  Me-  176. 

Pheters,  52  Ind.  393.      In  Hill  v.  Ste-         4  Berry  v.  Berry,  31  Iowa,  415. 
venson,  63  Me.  364,  a  deposit-book  for         5  Shaw,  C.  J.,  in  Sessions  v.  Mose- 

one's  daughter  was   delivered  to  the  ley,  4  Cush,  87 ;  People  v.  Johnson,  14 

donee's   husband.    And  see  Davis  v.  111.  342. 
Key,  125  Mass.  590. 
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himself  had  failed  to  make  a  reasonable  delivery.1  Nor  can 
a  gift  inter  vivos  be  sustained  which  contemplates  a  postpone- 
ment of  delivery  by  the  agent  or  trustee  until  the  donor's 
decease  ;  for  a  gift  of  personalty  made  after  this  fashion  must 
stand,  if  at  all,  as  a  gift  causa  mortis,  or  else  on  the  footing 
of  a  testamentary  disposition,  with  all  the  formalities  of  a 
will.2  Delivery,  then,  in  all  cases  of  ordinary  gift,  must  have 
been  made  during  the  donor's  lifetime.  But  if  the  gift  has 
been  once  completed,  so  as  to  fully  transfer  the  beneficial 
interest  from  donor  to  donee,  in  accordance  with  their  mutual 
intent,  and  so  as  to  make  any  third  party  holding  custody  the 
trustee  for  carrying  out  the  original  purposes  of  the  dona- 
tion, or  the  donee's  agent,  the  subsequent  death  of  the  donor, 
sooner  or  later,  will  leave  the  gift  unimpaired.3 

In  special  cases,  a  court  might  go  still  further,  though 
trenching  on  strange  doctrines ;  as  where  donor  and  donee 
had  done  all  in  their  power  to  perfect  the  gift,  and  the  com- 
plete transfer  failed  through  the  third  party's  remissness. 4 

§  87.  Declaration  of  Trust  "with  Co-operation  of  Third  Person. 
—  While  one's  mere  declaration  of  trust,  unaccompanied  with 
delivery  of  the  property  and  a  surrender  of  its  control,  ought 
not  readily  to  be  construed  into  a  completed  gift,  a  presump- 
tion favorable  to  such  intended  transfer  is  more  readily  es- 
tablished where  the  donor  deliberately  seeks  the  co-operation 


1  Sessions  v.  Moseley,  4  Cush.  87 ; 
c.  5,  infra ;  Allen  v.  Polereczky,  31  Me. 
338 ;  Phipps  r.  Hope,  16  Ohio  St.  586. 

2  Craig  v.  Kittredge,  46  N.  H.  57  ; 
Miipps    v.    Hope,   16    Ohio    St.    586; 

sby  v.  Byrd,  4  Rich.  Eq.  9 ;  Knott 
Hogan,  4  Met.  (Ky.)  99. 

3  See  Dresser  v.  Dresser,  46  Me  48. 

4  A  recent  English  case  is  in  point, 
where  A.  gave  B.  his  check  for  money 
as  a  gift  inter  vivos,  having  sufficient 
funds  on  deposit,  and  B.  presented  the 
chock  to  the  banker  in  season.     Now, 
had  there  been  no  sufficient  funds  of  A. 
for  paying  the  check,  or  had  B.  failed 
to  present  the  check  before  A.'s  death, 
it  was  admitted  that  the  gift  inter  vivos 
would  have  failed  for  non-completion. 
Tate  v.  Leithead,  Kay,  658 ;  Jones  ». 


Lock,  L.  R.  1  Ch.  25 ;  supra,  §  77.  But 
it  was  held,  that,  as  B.  ought  not  to 
suffer  for  the  banker's  remissness,  the 
latter's  refusal  to  pay  until  he  could 
ascertain  whether  the  signature  was 
genuine  did  not  deprive  B.  of  the  ad- 
vantages of  a  completed  gift,  though  A. 
died  pending  the  delay.  And  the  gift 
was  accordingly  sustained.  Bromley 
v.  Brunton,  L.  R.  6  Eq.  275.  This  de- 
cision, though  just  on  its  general  mer- 
its, appears  to  be  quite  exceptional. 
It  does  not  even  appear  certain  that 
the  banker  was  remiss  in  his  duty  :  he 
might  have  been  exercising  reasonable 
prudence  ;  for  the  check  was  in  fact 
badly  written,  with  an  erasure  in  the 
signature,  and  therefore  payment  was 
delayed. 
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therein  of  some  third  person,  before  whom  the  declaration  is 
made.  As  where,  for  instance,  the  owner  requires  his  clerk 
or  agent  to  make  a  transfer  on  the  books  or  open  an  account 
with  the  donee  accordingly,  or,  perhaps,  to  mark  the  package 
with  the  donee's  name.1  For  though  the  custody  of  such 
third  person  may  not  thereby  exclude  the  control  of  the  prin- 
cipal, the  latter  may,  nevertheless,  be  thought  to  have  plainly 
constituted  himself  trustee  for  the  donee. 

§  88.  Delivery  by  "Written  Instrument ;  Deed  of  Gift.  — 
Having  gone  over  the  oral  means  of  transfer,  as  concerns  the 
donor,  there  remains  for  consideration  transfer  by  a  deed  of 
gift.  Anciently,  real  and  personal  property  were  transferred 
with  similar  formalities  ;  feoffment,  with  livery  of  seisin,  con- 
ferring title  to  land  by  a  sort  of  oral  symbolical  delivery.  But 
a  gift  of  land  by  word  of  mouth  would  be  void  at  the  present 
day  ;  for  modern  legislation,  both  in  England  and  America, 
requires  a  formal  written  conveyance  in  every  transfer  of 
land.  Chattels  personal,  on  the  other  hand,  as  we  have  seen, 
are  still  alienable  by  oral  gift  and  delivery.2  But  deeds  of 
gift  are  sometimes  to  be  found,  to  say  nothing  of  the  volun- 
tary family  settlements  by  which  property  is  so  often  trans- 
ferred in  the  mass.3  A  deed  imports  consideration  ;  and  the 
presence  of  this  implied  consideration  is  said  to  render  a 
deed  of  itself  sufficient  to  pass  the  property  in  goods.4  It 
would  appear,  then,  that,  in  the  absence  of  ah  actual  cor- 
poreal delivery  of  the  chattel  itself,  a  gift  can  only  be  con- 
summated by  deed  or  other  instrument  under  seal ;  not,  in  the 
latter  instance,  because  the  delivery  of  the  deed  is  a  symbolical 
delivery  of  the  property,  but  on  the  principle  of  estoppel.5 

1  See  supra,   §§   79,  80.    To  some  porting  a  present  intention  to  deliver 

such  theory  it  would  appear  that  the  over  are  inconsistent  with  an  intention 

savings-bank     deposit    cases    already  to  retain  as  trustee.     L.  R.  18  Eq.  11. 
cited,  sustaining  the  gift  as  completed,          In  Kerrigan  v.  Rautigan,  43  Conn, 

should  be  referred.     Ray  v.  Simmons,  17,  a  state  of  facts   is   disclosed  con- 

11  R.  1. 266 ;  Minor  v.  Rogers,  40  Conn,  formable  to  the  rule  of  the  text. 
512 ;  Martin  v.  Funk,  75  N.  Y.  134.  And         2  Rucker  v.  A  bell,  8  B.  Mon.  566. 
see  Young  v.  Young,  80  N.  Y.  422,         3  See  Sch.  Pom.  Rel.  §§  184,  399. 
commenting  upon  Martin  v.  Funk,  ib. ;          4  Wms.  Pers.  Prop.  33,  35  ;  Carr  v. 

I  Keen,  551.     See  supra,  §§  79-81,  as  Burdiss,  1  C.  M.  &  R.  782,  788. 
against  extending  the  doctrine  of  dec-         5  Hillebrant  v.  Brewer,  6  Tex.  45 ; 

laration  of  trust  farther.    Words  im-  Me  Willie  v.  Van  Vacter,  35  Miss.  428  ; 
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And  here  there  should  at  least  be  a  suitable  delivery  of  the 
deed.  Its  mere  execution  cannot  prevail  to  establish  a  do- 
nee's title ;  since  the  presumption  must  be,  so  long  as  the 
donor  holds  back  the  instrument,  or  if  he  destroys  it,  besides 
keeping  possession  of  the  goods,  that  there  never  was  a  per- 
fected intention  of  giving  at  all.1  Deeds  of  gift  are  not 
common  in  this  country,  and  never  were,  except  in  some 
Southern  States,  as  part  of  the  machinery  of  a  social  system 
now  eradicated.2 

As  every  gift  inter  vivos  ought  to  take  immediate  effect, 
whether  the  chattels  or  a  deed  of  gift,  or  both,  be  delivered, 
any  instrument  must  be  invalid  as  a  deed  of  gift  which  pur- 
ports to  convey  a  present  interest  in  the  chattels,  to  take 
effect  hereafter,  the  possession  being  meanwhile  expressly 
reserved  to  the  donor.3 

§  89.  Gift  by  other  Instruments  in  Writing.  —  An  ordinary 
writing  of  gift,  not  under  seal,  would,  we  presume,  have  the 
effect  in  most  States,  as  in  England,  of  a  parol  declaration  of 
gift,  agreeably  to  the  usual  statute  provisions;  and  simply 
furnish  more  tangible  proof  than  expressions  by  mere  word 
of  mouth  that  a  gift  had  been  perfected,  yet  nothing  conclu- 
sive. Parol  declarations  of  gift,  without  delivery  of  the 
chattel,  amounted  to  nothing  more  at  the  old  law  than  a 
promise  to  give,  void  for  want  of  consideration  ;  but  in  some 
of  the  later  cases  written  memoranda  are  found  of  considera- 
ble importance  in  establishing  such  a  declaration  of  trust  as 
equity  would  now  be  disposed  to  carry  into  effect  out  of  regard 
to  the  mutual  intention  of  donor  and  donee.4 


Connor  v.  Trawick,  37  Ala.  289 ;  Bax- 
ter v.  Bailey,  8  B.  Mon.  336 ;  Mc- 
Cutehen  v.  McCutchen,  9  Port.  656. 

1  Martin  v.  Ramsey,  5  Humph.  349; 
Reid   v.   Butt,   25   Ga.   28 ;    Payne  v. 
Powell,    5    Bush.    248^    Warriner    v. 
Rogers,   L.   R.    16    Eq.   340  ;    Blakey 
v.  Blakey,  9  Ala.  391.     But  see  Sewall 
v.  Glidden,  1  Ala.  52. 

2  As  to    local  statutes   which   for- 
merly required  the  registry  of  gifts  and 
other  transfers  of  slaves,  see  U.  S.  Eq. 
Dig.  Fraud,  IV.  (c.).     The  formalities 


had  especial  reference  to  creditors  and 
other  purchasers. 

8  Me  Willie  v.  Van  Vacter,  35  Miss. 
428.  As  to  the  effect  of  an  unsigned 
postscript  to  a  deed  of  gift,  see  Martin 
v.  Youngblood,  8  Humph.  581. 

4  See  supra,  §§  80-82  ;  Bottle  v. 
Knocker,  25  W.  R,  209.  And  see,  for 
writings  deemed  insufficient,  Breton's 
Estate,  Re,  17  Ch.  D.  416;  Olney  v. 
Howe,  89  111.  556  ;  Douglas  v.  Douglas, 
22  L.  T.  127;  Trough's  Estate,  75 
Penn.  St.  115.  Addressing  directions 
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Statutes  requiring  the  observance  of  certain  formalities  of 
gift  inter  vivos,  whether  with  reference  to  creditors  and  pur- 
chasers only,  or  to  the  parties  themselves  as  well,  are  some- 
times found  ;  such  legislation  characterizing,  however,  rather 
the  civil  than  the  common  law.  Thus,  under  the  civil  code 
of  Louisiana,  donations  inter  vivos  of  incorporeal  things,  in- 
cluding bills  and  notes,  —  checks  constituting  an  exception 
to  the  rule,  —  are  a  nullity,  notwithstanding  a  manual  de- 
livery of  the  muniment  of  title,  unless  formally  transferred 
in  presence  of  a  notary-public  and  two  witnesses.1  And  the 
registration  of  certain  deeds  of  gift  has  been  a  requisite  for- 
mality under  some  of  our  local  statutes. 

§  90.  Acceptance  on  the  Donee's  Part ;  How  far  Presumable, 
etc.  —  And  now,  as  to  the  essential  acts  on  the  part  of  the  in- 
tended donee,  to  make  the  chattel  transfer  complete.  Since 
all  gifts  are  founded  in  mutual  intention,  a  donor's  act  must 
be  of  itself  insufficient  to  pass  the  title;  though  the  burden 
of  the  transaction  is  generally  his  own,  the  donee  having 
nothing  more  to  do  in  most  instances  than  to  accept  what  is 
offered  him.2  To  prove  such  acceptance,  then,  acts  and  con- 
duct, on  the  donee's  part,  consistent  with  assuming  the  con- 
trol and  dominion,  will  suffice,  without  formal  expression  of 
his  disposition.  Less  than  this  even  will  satisfy  our  law  ;  for 
acceptance  of  a  gift  by  the  donee,  where  it  is  for  his  advan- 
tage, is  regularly  presumed  upon  delivery,  in  the  absence  of 
evidence  to  the  contrary.3  Infants,  both  at  the  civil  and  com- 
mon law,  have  received  the  benefit  of  such  presumption,  and 
on  a  principle  not  incompatible  with  the  general  law  of  con- 
tracts, which  discriminates  between  beneficial  and  non-bene- 

on  an  envelope  or  wrapper  containing  Ann.  97.     One  claiming  a  corporeal 

the  thing,  to  deliver  to  A.,  does  not  con-  movable  by  virtue  of  a  donation  niter 

stitute  a  gift,  where  the  owner  keeps  vivos  must  prove  either  that  it  was  by 

the  same  among  his  own  papers.     Ib.  act  before  a  notary  and  two  witnesses, 

And  any  intention  to  thus  override  the  or  by  manual  -delivery.     Kirkpatrick 

provisions  of  law  concerning  the  exe-  v.  Finney,  30  La.  Ann.  228. 
cution  of  testamentary  writings  is  not         2  Supra,  §  57  ;  Peirce  v.  Burroughs, 

to  be  favored.     Warriner  v.  Rogers,  58  N.  H.  302  ;   Hill  v.  Wilson,  L.  R. 

L.  R.  16  Eq.  340 ;  Carr  v.   Silloway,  8  Ch.  888. 

Ill  Mass.  24;  Olney  v.  Howe,  89  III.         3  De  Levillain  v.  Evans,  39  Cal.120; 

556.  Gardner  v.  Merritt,  32  Md.  78  ;  Rinker 

1  Succession  of  De  Pouilly,  22  La.  v.  Rinker,  20  Md.  185. 
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ficial  contracts  in  the  case  of  those  not  sui  juris,  and,  at  most, 
would  require  an  infant  to  disaffirm  and  restore  the  property 
on  reaching  majority.1  And  that  the  courts  will  carry  this 
presumption  strongly  for  any  donee's  benefit  is  illustrated  in 
the  recent  case  of  a  savings-bank  deposit  made  by  A.  in  B.'s 
name,  where  B.  died  first,  and  then  A.,  who  had  kept  the 
bank-book  all  the  while  in  his  possession.  It  could  not  be 
here  alleged  (said  the  court),  in  the  absence  of  other  circum- 
stances, that  B.  had  no  knowledge  of  the  deposit,  and  did  not 
accept  the  gift ;  for  the  presumption  was  that  B.  had  such 
knowledge,  and  did  accept  the  gift.2  We  presume,  however, 
that  if  donor  or  donee  die  before  completion  of  the  gift  by 
actual  acceptance,  and  the  gift  be  strictly  personal,  the  dona- 
tion cannot  take  effect.3 

§  91.  The  Same  Subject;  Acts  consistent  or  inconsistent  with 
Acceptance.  —  But  whatever  might  be  said  as  to  the  general 
presumption,  that  a  formal  delivery  on  the  one  hand  is 
followed  by  actual  acceptance  on  the  other,  it  is  clear  that  the 
gift  inter  vivos  must  be  perfected  as  a  mutual  contract,  and 
on  the  footing  of  ordinary  transactions.  For  where,  under 
the  circumstances,  no  formal  delivery  is  called  for,  —  as  in 
instances  previously  noticed,  where  the  donee  is  already  in 
possession  of  the  property  as  bailee  or  agent,  —  the  donee's 
own  subsequent  acts  and  conduct,  if  not  establishing  a  tech- 
nical acceptance,  should,  at  all  events,  be  consistent  with  the 
intent  of  completing  the  gift ;  and  he  should  exercise  a  con- 
trol thenceforth  over  the  property  suitable  to  the  new  capacity 
of  owner.  For  if  the  lender  said  to  the  borrower  of  a  book, 
"You  may  keep  it  as  a  gift,"  and  yet  the  borrower  soon 
brought  it  back,  any  presumption  of  a  gift  would  be  rebutted 
by  evidence  going  to  show  a  non-acceptance  on  his  part. 
The  general  disposition  is  to  give  the  donee  the  benefit  of  all 
inevitable  doubt ;  presuming  the  acceptance  of  a  beneficial 
gift  wherever  there  is  no  evidence  to  the  contrary.  But 

1  See  Sch.  Dom.  Bel.  §§  432-448.         Colquhoun  Roman  Law,  §  1060.     But 

2  Howard  v.  Savings  Bank,  40  Vt.     as  to  the  case  where  there  is  a  trustee 
597.     See  supra,  §  78.  see  post,  §  92. 

8  This  was  the  rule  of  the  civil  law. 
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what  is  really  called  for  is  such  action  or  course  of  conduct 
on  his  part,  whether  more  or  less  demonstrative,  as  may  prop- 
erly correspond  to  the  donor's  own  acts  or  conduct.  Thus, 
once  more,  if  the  owner  made  a  verbal  gift,  allowing  the 
donee  an  opportunity  of  taking  possession,  the  gift  will 
become  perfect,  though  the  thing  were  not  present  nor  actu- 
ally delivered  at  the  time,  so  soon  as  the  donee  obtains  pos- 
session and  dominion,  unless  the  donor  meanwhile  recalls  his 
permission,  and  revokes  the  verbal  gift,  as  he  has  a  right  to 
do.1  And  here,  it  might  be  said,  the  burden  of  the  transac- 
tion shifts  from  the  donor  to  the  donee,  so  that  the  latter  is 
the  active,  and  the  former  the  passive,  party  ;  and,  instead  of 
delivery  and  acceptance,  we  seem  to  have  rather  permission 
and  taking  possession.2 

§  92.  Acceptance  where  there  is  an  Equitable  Assignment  or 
Declaration  of  Trust.  —  Under  the  modern  rule,  which  recog- 
nizes gifts  by  way  of  equitable  assignment  or  a  declaration 
of  trust,  it  is  sometimes  incumbent  upon  the  donee  to  insti 
tute  proceedings  by  suit  or  bill,  in  order  that  his  title  may 
be  legally  perfected.3  And  where  a  gift  is  made  of  personal 
property  in  the  alternative,  —  as,  for  instance,  if  the  owner 
of  two  heifers  tells  A.  that  he  may  have  as  a  gift  whichever 
of  the  two  he  wants,  —  there  can  be  no  gift,  until  A.  has 
made  his  choice,  and  the  transfer  is  completed  accordingly.4 
The  donee  may  doubtless  accept  a  gift  through  his  agent  or 
trustee  as  well  as  in  person ;  and  whenever  such  agent  or 
trustee  has  assumed  dominion,  with  the  donor's  full  knowl- 
edge and  assent  as  evinced  actively  by  delivery  or  passively 
by  permission  to  take  the  chattel  in  question  as  a  gift  in 
such  capacity,  the  transfer  to  the  donee,  or  for  his  beneficial 
enjoyment,  becomes  at  once  completed ;  though  it  might  be 
a  later  question  whether  the  cestui  que  trust,  when  entitled 
to  receive  it  from  the  trustee,  refused  or  accepted  the  gift. 

1  Whiting  v.  Barrett,  7  Lans.  107.         intent  of  such  a  transaction  must  be 

2  No   one    is   obliged    to  accept  a    upheld.     Hill  r.  Wilson,  L.  R.  8  Ch. 
thing  as  a  gift.     And  where,  upon  an    888 ;  Mellish,  L.  J.,  in  ib. 

offer  to  thus  transfer,  the  other  party          3  Supra,  §§  78-81. 

expresses  his  wish  to  hold  the  thing  as          4  Brink  v.  Gould,  7  Lans.  425. 

a  loan  rather  than  a  gift,  the  mutual 
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§  93.  Proof  needful  to  establish  an  Executed  Gift;  Evi- 
dence of  Intention,  etc.  —  Before  passing  from  the  subject  of 
perfecting  gifts  inter  vivos,  it  may  be  useful  to  inquire  what 
proof  is  requisite  to  show  an  executed  gift.  In  general,  it 
should  be  observed  that  the  actual  intention  of  the  parties  to 
the  transaction  is  the  main  issue ;  and  that  whatever  in  the 
surrounding  circumstances  tends  to  throw  light  upon  this 
intention  should  not  be  disregarded.  Mere  delivery  and 
acceptance,  or  permission  to  take,  followed  by  taking  posses- 
sion, do  not  per  se  constitute  a  gift;  for  similar  formalities 
might  attend  a  sale  or  loan ;  and  as  it  is  much  more  natural 
to  suppose  that  an  owner  means  to  part  with  his  property 
temporarily  rather  than  for  ever,  or  for  an  equivalent  rather 
than  gratuitously,  the  language,  the  acts,  the  general  conduct 
and  mutual  situation  of  the  parties,  and  perhaps  even  the 
reasonableness  of  the  gift  in  itself  (though  this  last  is  rarely 
regarded  save  in  imputed  fraud),  may  all  aid  in  resolving 
doubts  as  to  the  true  character  of  the  transaction,  and  deter- 
mining whether  a  gift  was  or  was  not  in  fact  intended. 

That  the  transaction  should  be  viewed  in  the  full  length 
and  breadth  of  a  rational  purpose,  and  not  with  undue  defer- 
ence to  words  apart  from  acts,  will  appear  from  a  passage 
which  has  been  handed  down  from  one  of  the  ancient  books, 
hardly  comprehensive  enough  to  be  called  a  maxim,  but  suita- 
ble for  illustration ;  namely,  that  if  a  man  intending  to  give  a 
jewel l  to  another  say  to  him,  "  Here  I  give  you  my  ring  with 
the  ruby  in  it,"  &c.,  and  with  his  own  hand  delivers  it  to  the 
party,  this  will  be  a  good  gift,  notwithstanding  the  gift  bear 
any  other  jewel,  being  delivered  by  the  party  himself  to  the 
person  to  whom  it  is  given.2  For  the  giver's  act  showed 
what  he  meant,  notwithstanding  the  lapsus  linguce.  And 
since  intention  is  to  be  gathered  from  all  the  circumstances, 
the  question  of  gift  or  no  gift  is  usually  left  to  the  jury  to  be 
determined  according  to  the  evidence  presented.3 

1  Or  rather,  we  should  say,  a  certain  Moore  v.  Gwyn,  4  Ired.  275  ;   Carra- 
jewelled  ring.  dine  v.  Collins,  7  S.  &  M.  428 ;  Hack- 

2  Bac.  Max.  87  ;  Bouv.  Diet.  "  Gift."  ney  v.  Vrooman,  62  Barb.  650 ;  Thomas 

3  Boudreau  v.  Boudreau,  45  111.  480;  v.  Degraffenreid,  17  Ala.  602 ;  Nichols 
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§  94.  The  Same  Subject ;  Circumstances  favorable  to  sustain- 
ing a  Gift.  —  Among  the  circumstances  favorable  to  sustain- 
ing a  transfer  as  a  gift  are  these :  Near  relationship  between 
the  parties;  particularly  as  to  transfers  from  parent  to  child.1 
Strong  affection  of  the  donor  for  the  donee,  and  especially  if 
the  latter  had  rendered  some  service,  and  the  gift  was  a 
proper  mark  of  gratitude.2  The  marriage  of  a  daughter, 
whether  the  transfer  be  with  special  reference  to  the  wed- 
ding, or  to  enable  the  wedded  pair  to  set  up  housekeeping.3 
Leaving  the  property  in  one's  possession  for  a  long  time, 
without  demanding  its  return  or  an  equivalent.4  Declara- 
tions of  intention  to  give,  before  the  donee  had  possession, 
under  the  completed  transfer.5  So,  too,  as  corroborative  evi- 
dence, the  donor's  subsequent  admissions,  expressions,  and 
general  conduct.6  Acts  of  dominion  over  the  property  exer- 
cised by  the  donee  with  the  donor's  manifest  assent ;  such  as 
cutting  off  coupons  from  bonds  in  the  donee's  custody,  and 
regularly  appropriating  them.  And,  in  general,  the  enjoy- 
ment of  income  by  the  claimant  with  the  donor's  approval ; ' 
or  the  donee's  permitted  use  of  the  thing.8  In  some  of  the 
cases,  too,  may  be  traced  a  judicial  partiality,  perhaps  not 
readily  avowed,  in  favor  of  gifts  as  between  the  donee  and 
the  donor's  creditors,  over  gifts  in  dispute  between  donor 
and  donee ; 9  or  where  the  donee's  claim  is  asserted  simply 
against  the  estate  of  the  deceased  donor  and  not  against  a 
donor  during  his  lifetime. 

§  95.  The  Same  Subject;  Circumstances  unfavorable  to  sus- 
taining a  Gift.  —  On  the  other  hand,  such  circumstances  as 
the  following  are  deemed  unfavorable  :  Possession  of  the 

v.  Edwards,  16  Pick.  62 ;  Hunt  v.  Hunt,  5  M'Cluney  v.  Lockhart,  1  Bailey, 

119  Mass.  474  ;  Helm  v.  Martin,  59  117  ;  Rhodes  v.  Childs,  64  Penn.  St.  18. 

Cal.  57.  6  Dean  v.  Dean,  43  Vt.  337  ;  Burney 

1  Smith  v.  Montgomery,  5  Monr.  v.  Ball,  24  Ga.  505 ;  Kerrigan  v.  Rauti- 

502;  Hepworth  r.  Hepworth,  L.  B.  11  pan,  43  Conn.  17;  Wambold  v.  Vick, 

Eq.  10.  50  Wis.  456. 

a  Rhodes  v.  Childs,  64  Penn.  St.  18.  7  Bland  v.  Macculloch,  9  W.  R.  65 ; 

3  Betts  v.  Francis,  30  N.  J.  Law,  Trowell  v.  Carraway,  10  Heisk   104. 
152  ;  Carter  v.  Buchanan,  9  Ga.  539 ;  8  Harris  n.  Hopkins,  43  Mich.  272 ; 
Nichols  v.  Edwards,  16  Pick.  62.-  Whitford  v.  Horn,  18  Kan.  455. 

4  Carter  v.  Buchanan,  9   Ga.  539;  9  See  Martrick  v.  Linfield,  21  Pick. 
M'Donald  v.  Crockett,  2  McC.  Ch.  130.  325. 
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property  by  one  who  occupied  some  confidential  relation 
to  the  owner,  and  had  special  means  of  access  to  it,  with- 
out at  least  some  more  direct  proof  of  a  gift.1  Possession 
without  consent.2  Fraud  and  undue  influence  in  general.3 
Giving  some  writing  back  in  the  nature  of  an  obligation 
to  pay,  or  to  return,  on  receiving  the  property.4  The 
owner's  previous  declarations  and  acts  inconsistent  with  the 
purpose  of  giving.6  Control  and  possession  substantially 
retained  by  the  alleged  donor;6  especially  if  the  latter  appro- 
priates part  of  the  property  to  his  own  use  afterwards.7  Cir- 
cumstances favoring  the  idea  of  a  loan  or  other  bailment.8 
An  attempt  to  make  an  informal  testamentary  disposition  by 
such  transfer.9  Not  even  the  favor  with  which  gifts  from 
father  to  his  marrying  daughter  are  usually  regarded  can  so 
prevail  against  proof  of  intention  as  to  turn  that  into  a  gift 
which  was  manifestly  designed  as  a  loan  or  sale.  It  is  to 
be  observed,  however,  that  while  one's  declarations  before 
consummating  a  gift,  in  reference  thereto,  are  under  the 
general  rules  of  evidence  deemed  corroborative  testimony  in 
connection  with  declarations  at  and  about  the  time  of  de- 
livery, as  part  of  the  res  gestce,  a  donor's  declarations  after 
the  gift  has  been  executed,  for  the  purpose  of  affecting  the 
transfer,  or  explaining  what  was  meant,  are  not  favored  when 
they  tend  to  disparage  the  donee's  title.10 

§  96.  The  Same  Subject;  Where  a  Deed  of  Gift  is  made. — 
If  the  evidence  relied  upon  to  establish  a  gift  be  the  delivery 
of  a  deed  of  gift,  the  written  instrument  explains  itself,  and 
parol  evidence  is  not,  on  the  usual  principle,  admissible  to 


1  Grey    v.    Grey,    47    N.   Y.    552; 
Prickett  v.  Prickett,  20  N.  J.  Eq.  478. 

2  Infra,  §  100. 
8  Supra,  §  60. 

4  Roland  v.  Schrack,  29  Penn.  St. 
125. 

6  Ib. ;  Miller  v.  Eastman,  11  Ala. 
609;  Rich  v.  Mobley,  33  Ga.  85; 
Nichols  v.  Edwards,  16  Pick.  62. 

6  Supra,  §§   80-82 ;    2    Redf.   265 ; 
Daubenspeck  v.  Biggs,  71  Ind.  255. 

7  Northrop  v.  Hale,  73  Me.  66. 

8  Supra,  §§  70,  82. 


9  Supra,  §  81 ;  Carr  v.  Silloway,  111 
Mass.  24  ;  Warriner  v.  Rogers,  L.  R.  16 
Eq.  340 ;  Trough's  Estate,  75  Penn.  St. 
115  ;  Olney  v.  Howe,  80  111.  556. 

10  See  Gillespie  v.  Burleson,  28  Ala. 
551 ;  Helm  v.  Martin,  59  Cal.  57.  As 
to  gifts  between  husband  and  wife,  the 
marital  relation  is  so  close  that  such 
gifts  have  not  been  regarded  with  fa- 
vor ;  though  modern  policy  affects  the 
old  rule.  See  17  Ch.  D.  416 ;  School 
Dom.  Rel.  §§  189,  193. 
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show  an  intent  on  the  donor's  part  different  from  that  which 
is  manifested  by  the  writing.1 

§  97.  The  Same  Subject ;  Where  a  Debt  is  forgiven.  —  A  gift 
transaction  is  sometimes  sustained  on  the  ground  of  the  for- 
giveness or  discharge  of  a  debt.  Here  the  surrender  of  the 
note,  or  other  evidence  of  debt;  or,  if  there  had  been  no 
such  writing  given,  some  instrument  of  discharge,  or  a  receipt 
in  full  from  the  creditor,  —  would  seem  to  be  the  usual  and 
proper  means  of  evincing  the  act  of  donation.  Indeed,  the 
rule  has  long  been  that  no  merely  oral  declaration  will  trans- 
form a  debt  into  a  gift.2  But,  where  one  has  delivered  per- 
sonal property  under  circumstances  rendering  it  uncertain 
whether  it  was  loaned  or  given,  his  subsequent  distinct  dec- 
laration that  he  meant  it  as  a  gift,  is  admissible  to  resolve  the 
doubt.3  And,  in  any  event,  the  question  should  be  one  of  in- 
tention, to  be  determined  according  to  the  particular  circum- 
stances. Thus,  where  the  creditor  receives  one  dollar  from 
the  debtor  on  an  account,  and  balances  the  account  by  an 
entry,  "  Gift  to  balance  account,"  and  likewise  gives  the 
debtor  a  receipt  for  one  dollar  in  full  to  balance  all  book 
accounts,  this  transaction  is  good  as  a  gift,  though  it  might 
not  stand  as  an  accord  and  satisfaction.4  A  gift  pro  tanto 
may  arise  from  the  indorsement  of  part  payments  on  a  note  . 
due,  with  the  intent  of  forgiving  so  much.5  And,  according 
to  the  technical  rule  of  the  common  law,  the  creditor's  ap- 
pointment of  a  debtor  as  the  executor  of  his  will,  will  operate, 
when  duly  carried  into  effect  on  the  creditor's  death,  as  a 
release  or  gift  of  the  debt.6 

§  98.  The  Same  Subject  ;  Miscellaneous  Points.  —  On  the 
other  hand,  an  actual  gift  is  not  to  be  construed  into  a  sale 
or  loan,  because  of  the  use  of  such  expressions  as  "  for  value 
received"  in  the  writing  of  transfer;  for  an  actual  gift  stands 
on  its  own  merits,  notwithstanding  any  formal  expressions 

1  Pooser  v.  Tyler,   1  McCord,  Ch.         8  Doty  v.  Wilson,  47  N.  Y.  580. 

18.  4  Gray  v.  Barton,  55  N.  Y.  68.    And 

2  Brinckerhoff  v.  Lawrence,  2  Sandf.  see  Strong  v.  Bird,  L.  R.  18  Eq.  315. 
Cb.  400  ;  Strong  v.  Bird,  L.  R.  18  Eq.          5  Green  v.  Langdon,  28  Mich.  221. 
315  ;   Plummer  v.   Rundlett,   42   Me.         6  Strong  v.  Bird,  L  R.  18  Eq.  315. 
365. 
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resorted  to  for  the  purpose  of  giving  effect  to  the  mutual 
intention  of  the  parties.1 

To  convert  a  loan  into  a  gift,  or  finally  effect  a  gift  inter 
vivos  by  some  roundabout  process,  the  facts  should  show  that 
the  original  intent  of  the  parties,  inconsistent  with  the  idea 
of  giving,  was  superseded  by  a  new  and  consistent  gift  intent, 
with  a  suitable  transfer  accordingly.  Thus,  where  one  loans 
money,  taking  back  a  note,  and  afterwards  intends  to  give 
back  the  note,  but  dies  without  doing  so,  leaving  the  arrange- 
ment incomplete,  and  the  case  is  not  one  of  a  declared  trust 
or  equitable  assignment,  there  can  be  no  valid  gift,  for  there 
is  no  gift  between  the  parties  properly  executed.2 

§  99.  The  Same  Subject ;  Mental  Reservation  does  not  pre- 
vent a  Gift.  —  Finally,  it  may  be  observed  that,  as  each  party 
to  a  contract  has  the  right  to  place  a  natural  and  reasonable 
interpretation  upon  the  other's  acts  and  words,  no  mental 
reservation  can  be  permitted  on  either  side,  to  the  evasion  of 
rights  acquired  under  the  contract  in  good  faith.  Not  even 
a  donor  can  defeat  the  true  purpose  of  his  transfer  to  the 
donee's  prejudice.  If  the  circumstances  attending  the  trans- 
fer were  such  as  ordinarily  accompany  a  gift  of  the  sort, 
thereby  inducing  the  donee  to  take  and  accept,  in  the  belief 
that  a  gift  to  him  was  intended,  the  title  to  the  property  Avill 
pass,  even  though  the  donor  had  secretly  intended  not  to 
make  a  gift.3 

§  100.  Gift  not  sustainable  -where  Possession  is  without  the 
Owner's  Consent.  —  Not  only  does  fraud  or  coercion  of  the 
owner  militate  with  the  idea  of  a  gift,  but  in  general  no 
gift  takes  place  where  possession  was  procured  and  kept 
without  the  owner's  consent ;  and  this  even  though  the  latter 
used  words  importing  an  intention  to  give  the  thing,  and  then 
failed  to  deliver  it.4 

§  101.  Summary  of  the  Law  of  Execution  of  Gifts  Inter  Vivoa. 
—  The  law  as  to  the  execution  of  gifts  inter  vivos,  or  ordinary 

1  Van  Deusen  v.  Rowley,  4  Seld.         3  See   Betts  v.   Francis,   1   Vroom 
358.    But  see  supra,  §  97.  (N.  J.),  152,  per  Whelpley,  C.  J. 

2  Henderson  v.  Henderson,  21  Mo.         4  Hatton  v.  Jones,  78  Ind.  466. 
379. 

95 


§  102  GIFTS  OF  PERSONAL  PROPERTY.        [PART  V. 

gifts  of  personal  property,  may  be  thus  summed  up :  Such 
gifts  are  incomplete  and  ineffectual  so  long  as  they  rest  in 
the  donor's  unfulfilled  intention,  or  mere  promise,  to  give  in 
the  future  :  and  promises  of  this  kind  are  usually,  though  not 
invariably,  without  legal  consideration ;  in  which  case  they 
cannot  be  enforced  in  law  or  equity.  But  when  the  present 
intention  to  give  has  once  manifested  itself  in  acts,  words, 
and  conduct,  amounting,  on  the  donor's  part,  to  delivery,  or 
a  permission  to  assume  dominion,  as  the  case  may  be,  and,  on 
the  part  of  the  donee,  to  acceptance,  or  some  other  corre- 
sponding assumption  of  dominion,  the  gift  becomes  complete, 
and  fully  executed.  Full  delivery,  or  a  least  at  full  transfer, 
according  to  the  subject-matter,  has  been  the  usual  requisite 
of  such  gifts  ;  but  under  the  influence  of  modern  equity  rules, 
applicable  more  especially  to  incorporeal  chattels,  a  transfer 
without  full  formalities,  but  with  the  present  intent  to  give, 
or  even  a  simple  declaration  of  trust  for  the  donee,  has  in 
numerous  instances,  and  especially  if  made  with  the  inter- 
vention of  others,  been  supported  as  a  gift  so  completely 
executed  as  to  enable  the  donee  to  have  his  title  and  bene- 
ficial enjoyment  perfected.  Gifts  may  be  executed  through 
the  medium  of  trustees  or  agents,  as  well  as  by  donor  or 
donee  in  person,  and  on  the  usual  principles.  Deeds  of  gift, 
too,  with  suitable  formalities,  sometimes  operate  by  way  of 
estoppel.  And  whether  a  full  transfer  has  actually  been 
made  in  any  case,  and,  if  so,  whether  it  were  by  way  of  gift 
or  not,  is  a  question  of  mutual  intent,  to  be  determined 
according  to  words,  acts,  general  conduct,  and  the  surround- 
ing circumstances* 


CHAPTER   III. 

GIFTS  INTER   VIVOS  ;    EFFECT   OF  EXECUTION. 

§   102.    Effect  of  Execution  to  be  viewed  in  two  Aspects.  — 
We  have  seen  by  what  formalities  gifts  inter  vivos,  or  general 
gifts,  are  fully  perfected.     And  now  as  to  their  effect  when 
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CHAP.  III.]       GIFTS   INTER   VIVOS  ;   EFFfeCT   OF   EXECUTION.      §  103 

completely  executed.  This  subject  is  to  be  viewed  in  two 
aspects :  first,  as  concerns  the  parties  themselves  ;  second,  as 
concerns  third  persons. 

§  103.  First  Aspect  as  concerns  the  Parties  themselves  ;  Gift 
cannot  be  revoked  by  either.  —  First,  as  concerns  the  parties 
themselves.  A  gift  fully  performed,  being  in  effect  an  exe- 
cuted contract,  which  carries  the  property  with  full  right  and 
title,  it  follows,  as  a  rule,  that  neither  donor  nor  donee  can 
revoke  it  without  the  other's  consent.  The  language  of  the 
courts  and  text-writers  is  clear  on  this  point,  though  usually 
open  to  criticism  in  ignoring  the  donee's  status.  Thus  says 
Blackstone  of  an  executed  gift :  "  It  is  not  in  the  donor's 
power  to  retract  it,  though  he  did  it  without  any  considera- 
tion or  recompense."  l  The  rule  of  equity  is  the  same,  —  that 
a  voluntary  gift,  though  it  be  to  trustees  instead  of  directly 
to  the  beneficiary,  will  be  regarded  as  valid  when  fully  exe- 
cuted, and  its  provisions  will  be  enforced  and  carried  into 
effect  against  the  parties  themselves  and  their  representa- 
tives.2 In  general,  it  may  be  said  of  gifts  inter  vivos,  in  the 
language  of  an  American  court :  "  A  gift  is  no  more  revo- 
cable in  its  nature  than  a  conveyance  or  transfer  of  property 
in  other  modes.  The  possession  being  given  with  the  intent 
to  part  with  the  property  in  the  thing,  the  right  of  dominion 
for  all  purposes  goes  with  it."  3 

An  executed  gift  of  personal  property,  inter  vivos,  is  not 
then  revoked  or  annulled  by  one's  subsequent  declarations 
that  no  gift  was  intended.4  Nor  by  any  subsequent  will  or 
codicil  of  the  donor,  which  purports  to  dispose  of  the  same 
property  ;  and  this  even  though  the  effect  of  the  gift  were  to 
deprive  the  donor's  wife  of  her  full  share  in  his  property  after 
his  decease.5  And  it  makes  no  difference  that  the  property 

1  2  Bl.  Com.  441.     And  see  2  Kent         8  Parker  v.  Ricks,  8  Jones  L.  447. 
Com.  442;    Faxon  y.  Durant,  9  Met.         4  M'Kane  v.  Bonner,  1  Bailey,  113; 
339;  Kerrigan  v.  Rautigan,  43  Conn.     High  v.  Stainback,  1  Stew.  24. 

17.  6  Marston  r.  Marston,  1   Fost.  491  ; 

2  Stone  v.  Hackett,  12  Gray,  227 ;     Sanborn  v.  Goodhue,  8  Fost.  48.    And 
Sanborn  v.  Goodhue,  8  Fost.  48.  see   Trowell   v.   Carraway,   10  Heisk. 

Absolute   gifts   are   here  regarded.     104. 
As  to  recalling  gifts  made  under  an  ex- 
press reservation,  see  next  c. 
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given  was  already  bequeathed  otherwise  in  the  donor's  will ; 
since  one's  will  is  revocable  at  pleasure  while  he  lives,  and  its 
execution  does  not  debar  him  from  exercising  afterwards  the 
usual  rights  of  transfer.1  Nor,  it  is  held,  can  the  person 
assured  annul  an  executed  gift  of  his  life-insurance  policy, 
by  having  it  cancelled,  without  the  knowledge  and  consent 
of  the  beneficiary,  and  another  policy  substituted  payable  to  a 
different  party,  in  consideration  of  such  cancelled  policy ;  but 
the  result  will  be  to  give  the  former  donee  an  equitable  right 
to  the  benefit  of  the  new  polic}-.2 

Furthermore,  as  a  gift  is  not  revocable  in  toto,  after  once 
taking  full  effect,  neither  can  a  party  revoke  it  in  part ;  for 
it  is  not  in  his  power  to  diminish  what  has  once  been  given 
and  accepted.3  All  this  accords  with  the  general  rule,  that 
the  subsequent  words,  acts,  and  general  conduct  of  either 
party  to  a  contract  which  has  once  been  executed  cannot' 
avail  to  the  prejudice  of  the  other  party's  rights  thereunder. 

§  104.  The  Same  Subject;  Trustee  under  a  Gift  should  carry 
out  the  Trust. —  A  trustee  or  third  party  through  whom  a  gift 
has  been  made  is  liable  to  the  beneficiary  therein  designated 
if  he  fails  to  execute  the  trust  properly  ;  where,  for  in- 
stance, he  makes  delivery  to  some  one  else,  or  gives  it 
back  to  the  donor  or  to  the  donor's  estate,  or  keeps  it  for 
himself.4 

1  Parker  v.  Ricks,  8  Jones  L.  447.  Where  the  parol  gift  is  that  of  an 

2  Lemon  v.  Phoenix  Mut.  Life  Ins.  account  on  a  third  person,  notice  to 
Co.,  38  Conn.  294.     Here  the  former  that    person    not    to    pay    cannot    be 
policy  was  taken  out  for  the  benefit  of  disregarded    by    him    where    he    has 
a  party  to  whom  the  assured  was  en-  not  already  committed  himself  to  the 
gaged,  and  was  placed  in  the  hands  of  donee.     Chandler  v.  Chandler,  62  Ga. 
the   donee's   depositary ;    and   the   as-  612. 

sured  party  afterwards  got  possession          3  Minor  v.  Rogers,  40   Conn.  512. 

of  the  instrument  surreptitiously,  and  Two  judges  dissented  from  the  opinion 

procured  cancellation    as    above.      It  delivered   in   this  case ;    not,  we  pre- 

might   be   questionable   how   far  any  sume,   because  of  any  doubt  on   this 

life-insurance  policy  may   be   deemed  point,  but  because,  under  all  the  circum- 

an  executed  gift  at  all  during  the  life  stances,  it  was   questionable  whether 

of    the   assured,   especially  if    yearly  the  gift  had  ever  been  fully  executed 

premiums  are  payable  ;  how  far,  too,  at  all.     See  reference  supra,  §  78. 
one  may  make  a  present  of  such  risks          *  Wyble  v.  McPheters,  52  Ind.  393, 

by  way  of  pure  gratuity.     But  see  vol.  and  cases  cited. 
i.  Sch.  Pers.  Prop.  §  547;  Crittenden 
v.  Phoenix  Ins.  Co.,  41  Mich.  442. 
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§  105.  The  Same  Subject ;  Gift  how  upheld  after  Donor's 
Death.  —  Controversies  as  to  gifts  frequently  arise  after  the 
donor's  death.  And  the  considerations  which  applied  to  the 
party  himself  apply  likewise  to  his  legal  representatives  and 
those  who  claim  the  benefits  of  transmission  by  his  death,  as 
a  surviving  husband,  widow,  or  kindred;  they  cannot  revoke 
the  gift  once  completely  executed.  Hence  the  property 
donated  forms  no  part  of  the  deceased  donor's  estate,  and  his 
executor  or  administrator  cannot  intermeddle  with  it,  unless, 
perchance,  the  donor  died  insolvent.1  Thus,  where  a  deposit 
has  been  made  with  a  banker,  so  as  to  constitute  a  complete 
gift,  and  both  donor  and  donee  have  since  deceased,  the 
banker  is  not  bound  to  pay  the  sum  over  to  the  donor's 
representatives,  but  rather  to  those  of  the  donee.2 

Again,  supposing  the  gift  of  a  note  payable  to  order  is 
treated  as  sufficiently  executed  on  delivery  and  acceptance  of 
the  note  without  indorsement,  it  follows  that  the  donee  may 
not  only  sue  upon  it  in  the  donor's  own  name,  while  he  lives, 
but,  after  the  donor's  death,  bring  his  action  in  the  name  of 
the  executor  or  administrator,  even  though  it  be,  as  a  matter 
of  fact,  against  such  representative's  express  consent.3  And 
where  a  gift  had  been  executed  to  trustees,  to  be  managed  as 
their  own  for  a  certain  purpose,  they  were  permitted  to  retain 
the  property,  as  against  the  donor's  executor,  upon  giving 
bond  to  execute  the  trust.4  Some  cases,  on  the  principle  of 
an  equitable  assignment,  go  so  far  as  to  require  the  personal 
representative  to  complete  the  final  formalities  of  a  transfer  of 
incorporeal  property  which  the  donor  had  left  unfinished.5 

But  the  delivery  of  property  by  one's  executor  or  adminis- 
trator, under  a  mistaken  supposition  that  it  had  been  conferred 
by  gift  before  the  donor's  decease,  will  not  estop  him  from 
suing  to  recover  it  again  for  the  benefit  of  the  estate.6 

1  Van  Deusen  v.  Rowley,  4  Seld.  2  Howard  v.  Savings  Bank,  40  Vt. 
858  ;  Gilleland  v.  Failing,  5  Den.  308  ; 
Stone  v.  Hackett,  12  Gray,  227  ;  Gard- 
ner v.  Merritt,  32  Md.  78;  Jewell  v. 
Porter,  11  Fost.  34;  Marsh  v.  Fuller, 
18  N.  H.  360;  Barton  v.  Gainer,  3  H. 
&  N.  387.  For  the  exceptions  of  in- 
solvency, see  infra,  §  121. 


597. 

8  Grover  v.  Grover,  24  Pick.  261  ; 
Bates  v.  Kempton,  7  Gray,  382. 

*  Dresser  a.  Dresser,  46  Me.  48. 

5  Allerton  v.  Lang,  lOBosw.  (N.  Y.) 
362. 

6  Phipps  v.  Hope,  16  Ohio  St.  686, 
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§  106.  The  Same  Subject;  Avoidance  for  Mental  Incapacity 
or  Fraud.  —  The  mental  incapacity  of  a  party  to  the  gift  may 
be,  however,  under  the  circumstances,  a  suitable  reason  for 
declaring  the  gift  null  and  void ;  and  so,  too,  may  a  gift  be 
set  aside,  on  the  ground  of  fraud  or  force,  at  the  instance  of 
the  party  who  was  entrapped  into  the  transaction.  These 
exceptions,  which  are  found  chiefly  available  to  a  donor,  have 
already  been  set  forth  in  detail.1 

§  107.  The  Same  Subject ;  Parties  may  rescind  or  modify  by 
Mutual  Consent. —  Still  another  course  is  always  open  to  the 
parties,  provided  they  can  agree  to  it ;  namely,  to  rescind  or 
modify  the  gift  by  mutual  consent.  This  is  a  general  char- 
acteristic of  all  transfers  by  contract,  —  they  may  be  opened 
for  adjustment  and  readjustment  at  pleasure;  but  with  this 
express  limitation,  that  all  whose  rights  have  once  vested  con- 
cur in  the  change.  Accordingly,  where  A.  makes  a  gift  to 
B.,  A.  and  B.  may  afterwards  agree  to  rescind  the  gift ;  but 
where  A.  completes  a  gift  to  B.,  for  the  benefit  of  C.,  it  does 
not  lie  in  the  power  of  A.  and  B.  to  change  the  effect  of 
the  transaction  without  C.'s  assent.2  Where,  too,  an  absolute 
gift  was  made,  the  parties  may  subsequently  agree  that  the 
gift  shall  be  for  life  only.3 

§  108.  New  Dealings  with  the  Property  based  upon  Mutual 
Assent.  —  Any  new  contract  made  by  the  parties,  with  refer- 
ence to  property  once  given,  is  to  be  construed  according  to 
its  true  intent  and  purpose ;  and  hence  a  gift  of  a  chattel  is 
not  annulled  where  the  donee  gives  it  back  to  the  donor  on 
some  special  bailment  or  trust ;  as,  for  instance,  to  collect 
what  is  due,  if  the  property  be  of  an  incorporeal  sort,  or  gen- 
erally to  keep  it  until  the  donee  shall  call  for  it.4 

§  109.  The  Same  Subject;  Revocation  of  Parental  Gifts. — 
We  have  seen  that  a  beneficial  gift,  even  to  an  infant,  is  pre- 

As  to  the  right  of  a  deceased  donor's  of  undue  influence,  see  Ford  v.  Hen- 
representative  to  impeach  for  fraud,  nessy,  70  Mo.  580.  The  actual  benefi- 
see  Hunt  v .  Butterworth,  21  Tex.  133.  ciary  is  the  person  to  be  thus  sued.  Ib 
1  See  c.  1,  supra,  §§  58-60.  And  2  Plummer  v.  Rundlett,  42  Me.  365. 
see  2  Bl.  Com.  441 ;  2  Kent  Com.  440.  8  Harper  v.  Parks,  63  Ga.  705.  See 
As  to  the  proper  parties  to  bring  an  next  c. 

action  to  set  aside  a  gift  made  by  a  4  Grover  v.  Grover,  24  Pick.  261; 

person  since  deceased,  on  the  ground  supra,  §§  70,  82. 
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sumed  to  have  been  accepted  by  the  latter.  And  that  parents 
can  make  gifts  to  their  children,  there  is  no  doubt  whatever. 
Gifts  of  this  character,  then,  should  constitute  no  exception 
to  the  general  rule  which  excludes  the  donor's  right  to  revoke 
at  pleasure.  And  hence  it  is  held,  as  between  parent  and 
child,  that,  where  a  father  presents  an  article  of  dress  or 
ornament,  —  such  as  a  watch  to  his  young  son,  —  he  cannot 
afterwards  reclaim  the  gift  without  the  son's  consent.1  And 
in  the  case  of  a  piano  given  in  good  faith  to  one's  daughter, 
fourteen  years  of  age,  the  gift  has  been  supported  against  the 
father's  creditors,  there  being  no  fraud  upon  them  in  legal 
contemplation.'2 

But,  from  the  language  used  in  some  cases,  it  would  appear, 
that,  out  of  deference  to  the  right  of  parental  control,  the  pa- 
rental gift  to  one's  minor  child  might  be  treated  as  capable  of 
resumption  by  the  giver ;  the  more  so,  if  the  child's  subse- 
quent conduct  proved  undutiful  and  ungrateful.3  This  last 
seems  to  us  an  illogical  view  of  the  subject ;  and  the  better 
opinion  must  be,  in  the  light  of  English  and  American  author- 
ities, that  the  child's  right  fails  only  where  no  gift  was  pur- 
posed, or  where  under  the  circumstances  the  intended  parental 
gift  failed  of  a  suitable  delivery  and  acceptance,  or,  indeed, 
the  intention  to  give  was  never  carried  out.  Bat,  when  the 
child  lives  under  the  parental  roof,  a  transfer  of  the  property 
to  be  held  under  the  child's  sole  and  exclusive  possession, 
free  of  all  parental  control,  cannot  always  be  safely  inferred ; 
the  fact  being,  doubtless,  that  a  parent  often  clothes,  feeds, 
and  furnishes  articles  for  his  children's  comfort  without  de- 
signing to  confer  an  absolute  gift  at  all.4 


1  Smith  v.  Smith,  7  C.  &  P.  401. 

2  Pierson  v.  Heisey,  19  Iowa,  114. 
See  also  Kellogg  v.  Adams,  51   Wis. 
138 ;  Whitford  v.  Horn,  18  Kan.  455 ; 
Sch.  Dora.  Rel.  §  270. 

8  Cranz  v.  Kroger,  22  III.  74 ;  John- 
son v.  Stevens,  22  La.  Ann.  144 ;  Sto- 
vall  v.  Johnson,  17  Ala.  14. 

4  It  is  said,  in  Pierson  v.  Heisey,  19 
Iowa,  114 :  "  While  a  father  must  be 
just  before  he  is  generous,  he  may 


make  a  valid  gift  to  his  child,  and  if 
made  in  good  faith,  if  possession  of  the 
property  shall  be  taken  by  the  child,  it 
is  held  as  exclusively  hers,  and  under 
her  sole  and  exclusive  control.  It  will 
not  become  liable  to  the  father's  debts 
subsequently  contracted  by  the  simple 
fact  that  it  was  kept  in  his  house  with 
his  other  furniture."  But  this  favor- 
able rule  was  asserted  in  a  case  where 
property  was  claimed  by  a  subsequent 
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§  110.  The  Same  Subject;  Civil  Law  of  Revocation.  —  In  re- 
spect  of  revocation,  as  concerned  the  parties,  the  civil  law 
differed  from  our  own.  For  the  Code  of  Justinian  and  that 
of  some  modern  nations  of  Continental  Europe  have  expressly 
permitted  the  revocation  of  a  gift  for  ingratitude  in  the  donee ; 
if,  as  in  the  instances  especially  commented  upon,  the  receiver 
should  grievously  defame  the  donor,  or  lay  violent  hands  upon 
him,  or  injure  his  estate,  or  lie  in  wait  to  take  away  his  life. 
But  the  right  of  revocation  for  these  and  analogous  causes  has 
been  treated  as  personal  to  the  'donor :  if  he  forgive  the  injury, 
the  gift  still  prevails  ;  and,  at  all  events,  his  heirs  have  no  such 
right  of  action,  nor  can  they  set  up  ingratitude  to  themselves 
as  a  cause  of  revocation.1  Other  special  causes  for  revoking 
a  gift  are  enumerated  in  the  Civil  Code.  Thus,  the  unex- 
pected birth  of  a  child  to  the  donor,  subsequently  to  the  gift ; 
this  seemingly,  however,  on  the  ground  of  a  presumed  condi- 
tion at  the  outset.2  And  again,  where  the  gift  is  so  large  as 
to  bring  the  giver  to  indigence  if  carried  into  effect ;  a  feature 
which  is  found  preserved  in  the  Louisiana  Code.3 

§  111.  Effect  of  Executed  Gift  as  concerns  Third  Persons; 
Generally  conclusive.  —  Second.  As  concerns  third  persons, 
an  executed  gift  of  personal  property  may  be  in  general  pro- 
nounced conclusive. 

§  112.  The  Same  Subject;  Exceptions;  Bona  Fide  Purchasers, 
etc.  —  The  sole  exception  commonly  made  in  the  books  is  in 
favor  of  creditors  of  the  donor  whose  rights  are  thereby  preju- 
diced.4 But  others  whose  rights  may  have  been  prejudiced 
deserve  a  passing  notice.  Thus,  stolen  goods  —  personal  prop- 
erty, in  fact,  to  which  the  giver  has  no  transmissible  title  — 
cannot  be  the  subject  of  a  valid  gift  as  against  the  true  owner.5 

attaching  creditor  of  the  father.     In  a  273,   as   to   gifts,   advancements,   &c., 

suit  between  parent  and  child,  on  the  between  parent  and  child. 

other  hand,  the  rule  must  be  applied         l  See     Colquhoun     Roman     Law, 

with  great  delicacy.     And   see  Jones  §  1065. 

v.  Lock,  L.  R,   1    Ch.  25,  where   the         2  Ib.  ;  Code,  Lib.  8,  56. 

court  was  evidently  reluctant  to  sus-         3  Ib.  ;  Lagrange  v.  Barre,  11  Rob. 

tain  the  gift  of  a  large  sum  of  money  (La.)  302;  2  Kent  Com.  440. 

to  a  baby,  on  scanty  evidence  of  the         4  2  Bl.   Com.   441  ;    2  Kent   Com. 

parent's  intention  to  execute  it  440. 

See  further,  Sch.  Dom.  Rel.  §§  270-         5  Supra,  §§  18-20. 
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And  bona  fide  purchasers  are  to  be  respected.  Upon  common- 
law  principles  a  voluntary  conveyance  of  personal  property 
is  void  as  against  any  subsequent  bona  fide  purchaser  thereof 
without  notice  of  the  gift ;  a  doctrine  which  will  be  found 
clearly  embodied  in  most  of  the  American  statutes  concerning 
fraudulent  conveyances.1  But,  if  such  subsequent  purchaser 
had  notice  of  the  previous  transfer  and  yet  completed  his  pur- 
chase, he  cannot  disturb  the  donee's  rights.2  The  English 
policy  is  similar  to  our  own :  for  the  act  of  27  Eliz.  c.  4, 
which  was  passed  not  long  after  the  famous  statute  against 
fraudulent  conveyances,  distinctly  avoids  all  conveyances  of 
land  made  with  the  intent  to  defraud  purchasers  ;  a  provi- 
sion which  would  doubtless  have  extended  to  chattels,  had 
such  property  been  deemed  at  that  day  of  sufficient  conse- 
quence.3 

So  long  as  the  formalities  of  corporeal  delivery  were  pur- 
sued to  the  letter  in  order  that  any  gift  of  personal  property 
might  take  full  effect,  a  careful  man  was  not  easily  entrapped 
into  a  subsequent  purchase  of  the  thing  from  the  donor.  But 
now  that  the  rule  of  delivery  has  become  so  greatly  relaxed, 
instances  may  more  readily  occur.  And  wherever  a  deed  of 
gift  requiring  registry  is  the  recognized  symbol  of  corporeal 
delivery  ;  or  if,  as  in  the  case  of  a  ship  or  a  mortgage,  similar 
formalities  are  regularly  prescribed  out  of  regard  to  the  spe- 
cific nature  of  the  property,  —  then  it  would  appear  that  a 
gift  might  be  made,  without  registry,  so  completely  executed 
as  to  carry  the  title  to  the  donee,  and  yet  so  incompletely  that 
the  transaction  might  be  impeached  by  a  subsequent  purchaser 
from  the  donor  who  had  not  that  actual  or  constructive  notice 
which  the  law  requires.4 


1  Anderson  v.  Green,  7  J.  J.  Marsh. 
448 ;  Black  v.  Thornton,  31  Ga.  641. 

2  Ib. ;  Chaffin  v.  Kiraball,  23  III.  36 ; 
Aiken  v,  Bruen,  21  Ind  137 ;  Gregory 
r.  Haworth,  25  Cal.  653. 

a  4  Kent  Com.  463  ;  Sch.  Dom.  Rel. 
§  185  ;  infra,  §  113. 

4  See'l  Sch.  Pers.  Prop.  §§  305,  425.. 
as  to  the  registry  requirements  in  the 
case  of  ships  and  mortgages ;  also  cases 


supra.  In  Black  v.  Thornton,  31  Ga. 
641,  it  is  stated,  that,  as  a  general  prin- 
ciple, a  party  who  claims  title  to  prop- 
erty by  deed  of  gift  is  a  volunteer;  and 
a  subsequent  purchaser  for  a  valuable 
consideration,  without  notice  of  the 
voluntary  conveyance,  is  preferred  in 
law  to  the  volunteer;  but,  if  he  had 
notice  before  he  purchased,  the  volun- 
teer will  be  preferred  over  him. 
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§  113.  Main  Exceptions  as  to  Prejudiced  Creditors  of  the 
Donor  ;  Legislation  against  Fraudulent  Transfers.  —  But  the 
long-recognized  exception  to  the  validity  of  executed  gifts 
of  chattels  has  been  that  made  in  favor  of  the  donor's  cred- 
itors, whose  right  to  have  the  transfer  set  aside  wholly  or  in 
part,  on  the  ground  of  prejudice  to  themselves,  we  proceed 
to  consider  at  more  length. 

The  broad  ground  on  which  a  creditor  seeks  to  reopen 
transactions  of  this  character  is  that  of  fraud.  And  under 
the  general  head  of  fraudulent  conveyances  may  be  classed 
all  conveyances,  whether  of  real  or  personal  property,  whose 
object,  tendency,  or  effect  is  to  defraud  one  of  his  legal 
rights.  The  decisions  which  relate  to  this  subject  are  very 
numerous  and  quite  conflicting :  chiefly,  perhaps,  for  the  rea- 
son that  various  minds  seeking  to  enforce  the  rule  of  com- 
mon honesty  will  yet  differ  in  their  views  of  what  constitutes 
an  essentially  honest  transaction  ;  an  inquiry  which  must  in 
every  case  depend  more  upon  the  bearing  of  special  facts  than 
arbitrary  rules. 

English  legislation  recognized  at  a  very  early  period  the 
injustice  of  permitting  gifts  and  grants  to  prevail  to  the  injury 
of  a  grantor's  or  donor's  creditors.  Soon  after  the  ecclesi- 
astics had  introduced  into  England  the  Roman  law  of  uses, 
debtors  who  were  heavily  involved  began  to  give  lands  and 
chattels  to  their  friends  by  collusion,  in  trust,  to  have  the 
profits  at  their  will,  and  would  then  flee  to  privileged  places, 
forcing  their  creditors  to  unfavorable  terms  of  settlement. 
To  stop  this  growing  evil  the  statutes  of  50  Edw.  III.  c.  6, 
and  3  Henry  VII.  c.  4,  were  enacted,  which  declare  void  all 
fraudulent  gifts  of  goods  and  chattels  made  in  trust  for  the 
donor,  and  with  intent  to  defraud  creditors.1  Most  likely  it 
became  uncertain  what  was  the  real  meaning  of  statutes 
which  seemed  so  comprehensive,  or  else  there  was  found  a 
lack  of  vigor  in  enforcing  them  ;  for  at  length  came  the  stat- 
ute of  13  Eliz.  c.  5,  which  is  at  the  basis  of  our  modern 
legislation  on  the  whole  subject.  By  this  carefully  drawn 
statute  all  gifts  of  goods,  and  chattels,  as  well  as  conveyances 
i  2  Reeves  Hist.  143. 

104 


CHAP.  III.]      GIFTS  INTER  VIVOS  ;   EFFECT   OF  EXECUTION.      §  114 

of  land,  by  writing  or  otherwise,  made  with  intent  to  delay, 
hinder,  and  defraud  creditors,  are  rendered  void  as  against 
the  persons  so  prejudiced,  notwithstanding  any  pretended 
consideration  for  the  transfer  between  the  parties.  But 
estates  and  interests  in  lands  or  chattels  lawfully  conveyed 
or  assured  upon  good  consideration  and  bona  fide,  without 
notice  of  fraud  or  collusion,  are  expressly  excepted  from  its 
operation.1 

The  statute  13  Eliz.  c.  5  (which  was  extended  to  Ireland 
in  the  reign  of  Charles  I.),  has  been  in  substance  re-enacted 
in  most  of  the  United  States ;  perhaps  in  language  which 
smacks  less  of  the  conveyancer,  and  yet  with  a  design  to  carry 
out  the  same  ultimate  results.  In  other  States  it  might  be 
claimed  as  part  of  the  common  law  brought  over  by  the  early 
colonists.  And  there  are  States,  like  New  York,  whose  legis- 
lation expressly  favors  purchasers  in  good  faith  as  well  as 
creditors  having  rights  prejudiced  by  the  transfer,  supplying 
other  needful  checks  upon  fraud  likewise.2 

§  114.  The  Same  Subject.  —  All  of  this  legislation  is  founded 
in  common  reason ;  and  since  fraud  is  a  cause  for  the  avoid- 
ance of  transactions  independently  of  all  legislation,  on  gen- 
eral principles  of  jurisprudence,  it  might  be  said  that  these 
modern  statutes  are  little  more  than  declaratory  of  the 
common  law.3  The  general  object  is  to  do  justice,  and  the 
interpretation  should  be  liberal,  not  literal.  The  precedents, 
already  immense  in  number,  covering  other  transactions  than 
gifts,  and  embracing  real  as  well  as  personal  property,  need 
not  be  here  reviewed ;  moreover,  the  want  of  uniformity  in 
the  legislation  of  our  States  on  this  subject,  as  touching  rights 
and  remedies,  besides  the  want  of  a  sure  test  for  honest 
transactions,  must  present  obstacles  almost  insuperable  to 
their  exact  legal  classification. 

It  may  be  said,  however,  that  gifts  to  strangers,  and  gifts  to 
one's  own  wife  and  children  not  founded  upon  the  consider- 

1  2  Kent  Com.  440  ;  Bump  Fraud.         8  Twyne's  Case,  3  Co.  80 ;  Clements 
Conv.,  Appx.,   which   gives  all  these  v.  Moore,  6  Wall.  299 ;   Bump  Fraud, 
statutes  at  length.  Conr.  68  and  Appx. 

2  Ib. 
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ation  of  marriage,  stand  alike  subject  to  the  creditor's  right  of 
avoidance  ;  since  the  claims  of  justice  should  precede  those 
of  affection.1  The  fraud  which  vitiates  must  be  directed 
against  lawful  creditors,  not  those  who  are  without  a  status  in 
the  courts,  nor  the  general  public  ;  but  the  creditor's  demand 
need  not  yet  be  due,  so  long  as  the  claim  is  a  lawful  one  and 
not  illegal  or  pretended ;  and  the  statute  language  will,  be- 
sides, suffice  to  bring  in  others  than  technical  creditors  who 
have  suffered  injury.2 

§  115.  The  Same  Subject ;  Whether  such  Legislation  extends 
to  Incorporeal  Personalty.  —  Whether  the  statute  of  13  Eliz. 
extends  to  choses  in  action,  so  called,  and  other  kinds  of  in- 
corporeal property,  has  been  in  dispute.  The  language  of 
this  act  makes  express  reference  to  "  goods  and  chattels ; " 
a  term  certainly  comprehensive  enough,  in  the  modern  sense, 
to  include  the  several  species  which  have  come  into  existence 
since  the  act  was  passed,  though  not  at  that  day  looked  for. 
But  some  of  the  early  writers  denied  the  application  of  the 
statute  to  such  property  as  a  creditor  could  not  reach  by 
legal  process  ;  the  consequence  being  that  a  voluntary  settle- 
ment of  choses  in  action,  stock,  and  the  like,  might  stand 
against  creditors  even  if  made  by  an  insolvent  debtor,  inas- 
much as  that  species  of  property  could  not  be  taken  on  legal 
execution  for  the  payment  of  debts.3  In  this  country  the 
rule  is  not  positively  settled,  but  most  of  the  later  statutes 
against  fraudulent  conveyances  make  express  mention  of 
" choses  in  action."4 

The  question  is  one  which  relates  to  the  remedy  as  affected 
by  the  character  of  the  property  ;  and,  wherever  local  practice 


1  2  Kent  Com.  441,  442  ;  Sch.  Dom.  3  2  Kent  Com.  442.     The  question 
Rel.  §  185 ;  Caswell  v.  Hill,  47  N.  H.  does  not  arise  concerning  leases,  which 
407.     There  may  be  a  transfer  by  way  are  expressly  named  in  the  statute. 

of  an  honestly  intended  family  arrange-  4  2  Kent  Com.  443  n. ;    Tappan  v. 

ment,  not  strictly  to  be  considered  a  Evans,  11  N.  H.  311  ;  Spader  v.  Davis, 

gift,  and  not  executed  with  the  object  20  Johns.  450 ;  contra,  Donovan  v.  Finn, 

of  defeating  creditors.     Johnson,  Re,  1   Hopk.  59  ;    Statutes  of  New  York, 

20  Ch.  D.  389.  Indiana,    Wisconsin,    Michigan,    Mis- 

2  See  Bump   Fraud.  Conv.  65,  484,  souri,  &c.,  cited  in  Bump  Fraud.  Conv., 
485;   Feigley  v.  Feigley,  7  Md.  537;  Appx. 

Griffin  v.  Stoddard,  12  Ala.  783. 
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permits  incorporeal  chattels  to  be  reached  by  legal  attach- 
ment or  execution,  the  creditors'  right  to  impeach  the  transfer 
of  such  chattels  ought  to  prevail.1  In  the  United  States,  the 
tendency  of  legislation  is  to  extend  the  usual  legal  remedies 
to  incorporeal  chattels ;  and  the  example  of  New  York  is 
followed  by  many  other  States,  in  giving  jurisdiction  to  the 
courts  of  equity,  by  a  proceeding  somewhat  in  the  nature  of 
a  "  creditor's  bill,"  to  lay  hold  of  things  in  action,  property 
held  in  trust,  and  equitable  interests  generally,  after  the  legal 
remedies  have  been  exhausted.2  Even  on  the  general  prin- 
ciple of  enforcing  justice  and  suppressing  wrong,  equity 
might  well  set  aside  fraudulent  transfers  of  incorporeal  prop- 
erty not  liable  to  legal  process ;  but,  though  some  American 
courts  favorably  incline  to  this  opinion,  the  English  courts 
appear  to  have  settled  down  into  the  strict  rule  of  leaving 
creditors  free  to  disturb  only  transfers  of  property  which 
might  be  taken  in  execution  for  the  payment  of  debts.3 

§  116.  The  Same  Subject;  Fraudulent  Purpose  under  such 
Acts.  —  The  rule  has  been  often  declared,  that  a  fraudulent 
purpose  must  be  shared  by  both  grantor  and  grantee  to  make 
a  conveyance  of  property  fraudulent  as  to  creditors.4  This 
doctrine,  if  applied  to  all  transactions  irrespective  of  consider- 
ation, would  make  a  gift  unimpeachable  unless  both  donor  and 
donee  had  participated  in  the  fraud.  No  such  favor  extends, 
however,  to  these  gratuitous  transfers  ;  for  a  voluntary  con- 
veyance without  consideration  is  held  to  be  void  against 
defrauded  creditors,  though  the  grantee  were  not  privy  to  the 
fraud.5 


1  Freeman  v.  Pope,  L.  R.  5  Ch.  638 ; 
Warden  v.  Jones,  2  D.  &  J.  76 ;  Pinker- 
ton  v.  Railroad,  42  N.  H.  424;  Bump 
Fraud.  Conv.  264 ;  Cook  v.  Johnson,  1 
Beasl.  51 ;    Kerrigan   v.   Rautigan,  43 
Conn.  17. 

2  Statutes  of  New  York,  Ohio,  Ken- 
tucky,    Michigan,    Georgia,    Pennsyl- 
vania, and  other  States  noted,  2  Kent 
Com.  443,  n. 

8  Ib.  ;  McMechen  v.  Marman,  8  Gill 
&  J.  58;  Chittenden  v.  Brewster,  2 
Wall.  191 ;  Abbott  v.  Tenney,  18  N.  H. 


109  ;  Green  v.  Tantum,  4  C.  E.  Green, 
105  ;  contra,  Pool  v.  Glover,  2  Ire.  129  ; 
Scott  v.  Scholey,  8  East,  467  ;  Otley  v. 
Lines,  7  Price,  274  ;  Mathews  v.  Feaver, 
1  Cox,  278 ;  Crozier  v.  Young,  3  Mon. 
157  ;  Bump  Fraud  Conv.  269,  510,  514. 

4  Partelo  v.  Harris,  26  Conn.  480; 
Leach  v.  Francis,  41  Vt.  670;  Foster 
v.  Hall,  12  Pick.  89 ;  Steele  v.  Ward, 
25  Iowa,  535 ;  Splawn  v.  Martin,  17 
Ark.  146 ;  Brown  v.  Foree,  7  B.  Mon. 
357;  Weisiger  v.  Chisholm,  28  Tex.  780. 

6  Clark  y.  Depew,  25  Penn.  St.  509; 
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Fraudulent  intent  relates,  of  course,  to  the  time  of  the 
transfer,  not  to  a  subsequent  period.  This  plain  rule  is  some- 
times lost  sight  Of  by  creditors  who  attack  a  gift  or  voluntary 
settlement  because  of  the  donor's  or  settlor's  insolvency. 
But  in  practice  there  is  found  some  obscurity  in  cases  where 
embarrassment  and  inability  to  pay  actually  existed  when  the 
settlement  was  made,  but  utter  and  notorious  insolvency  did 
not  follow  until  some  time  later.1 

In  applying  the  statutes  against  fraudulent  conveyances, 
much  stress  has  been  laid  on  what  are  called  badges  of  fraud, 
among  which  that  of  retaining  possession  of  personal  prop- 
erty which  has  been  nominally  transferred  is,  perhaps,  the 
most  important.  Possession  raises  the  presumption  of  own- 
ership, especially  in  the  case  of  corporeal  chattels ;  and  hence 
the  continued  possession  of  a  transferring  owner,  with  its 
incidental  advantage  of  business  credit,  is  presumptive  evi- 
dence in  a  creditor's  favor  that  the  transfer  was  fraudulent 
and  a  mere  sham.  But  such  possession  is  not,  according 
to  the  later  and  better  authorities,  conclusively  fraudulent, 
though  the  cases  are  somewhat  conflicting ;  and  it  is  now 
held  competent  in  most  sale  transactions  to  show  that  the 
transfer  was  made  in  good  faith,  and  that  there  were  good 
reasons  for  leaving  the  property  afterward  in  the  original 
owner's  hands.2  But,  in  the  case  of  a  gift,  —  a  mode  of  trans- 
fer altogether  gratuitous,  which  usually  requires  delivery  and 
acceptance  in  the  first  place,  —  it  would  be  almost  impossible 
to  rebut  the  unfavorable  presumption  of  a  donor's  fraudu- 
lent intention,  where  he  was  found  in  possession  at  or  soon 
after  the  alleged  transfer.3 

§  117.  The  Same  Subject;  Fraud  a  Question  of  Fact;  Pre- 
sumptions. —  Fraud  is  a  question  of  fact,  to  be  inferred  from 
the  facts  attending  the  particular  transaction  ;  and  whether 

Mohawk  Bank  y.  Atwater,  2  Paige,  54;  herd  v.  Trigg,  7  Mo.  151 ;  Marden  v. 

Marden  y.  Babcock,  2  Met.  99.  Babcock,  2  Met.  99 ;  Mayer  y.  Clark, 

1  Leavitt  v.  Leavitt,  47  N.  H.  329.  40  Ala.  259 ;    U.   S.  Dig.    1st   Series, 
See  Mackay  y.  Douglas,  L.  R.  14  Eq.  Fraud.   Conv.   I. ;    Freeman  v.   Pope, 
106  ;  Parish  v.  Murphree,  13  How.  92  ;  L.  R.  5  Ch.  538  ;  Bump  Fraud.  Conv. 
Phillips  v.  Wooster,  36  N.  Y.  412.  151,  with  numerous  citations. 

2  See  Bullis  y.  Borden,  21  Wis.  136 ;          »  Cf.  Little  v.  Willets,  55  Barb.  125, 
Forkner  v.  Stuart,  6  Gratt.  197  ;  Shep-  with  Grover  v.  Grover,  24  Pick.  261. 
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the  intent  to  hinder,  delay,  and  defraud,  under  statutes 
against  fraudulent  conveyances,  has  actually  existed,  must 
usually  be  open  to  free  inquiry.  But  judicial  investigation  is 
aided  by  certain  presumptions  which  the  law  has  applied, 
with  more  or  less  rigor,  according  as  the  claimant  is  an  ante- 
cedent or  a  subsequent  creditor. 

§  118.  The  Same  Subject ;  Presumption  as  to  Antecedent 
Creditors.  —  (1.)  As  to  antecedent  creditors,  the  position 
taken  in  the  early  New  York  case  of  Reade  v.  Livingston  was 
strongly  against  the  donor  ;  and  the  doctrine  there  main- 
tained, upon  an  elaborate  review  of  the  English  authorities, 
was  that  every  voluntary  settlement  or  gift  is  absolutely 
fraudulent  and  void  with  respect  to  existing  creditors  ;  the 
presumption  being  here  a  conclusive  one,  no  matter  what 
the  circumstances  attending  the  transfer  or  the  amount  of 
the  donor's  indebtedness.  This  plain  and  positive  rule, 
under  the  weighty  sanction  of  Chancellor  Kent,  has  been 
recognized  in  other  parts  of  this  country,  and  in  several 
States  may  still  be  pronounced  the  settled  law.1 

But  this  doctrine  was  soon  found  too  stern  and  inflexible 
to  meet  the  actual  statute  requirements ;  and  in  New  York 
the  courts  began  to  relax,  and  then  the  legislature  abrogated 
the  rule.2  Vermont,  Pennsylvania,  South  Carolina,  and 
Massachusetts  were  among  the  earliest  States  to  dissent ;  at 
least  to  the  extent  of  shielding  all  donors  from  the  conclusive 
presumption  of  fraud  upon  antecedent  creditors,  who  were 
not  deeply  indebted  at  the  time  of  making  the  gift,  and 
favoring,  in  the  main,  a  consideration  of  the  circumstances 
actually  attending  the  transfer.3  A  like  indulgence  was  found 
to  be  extended  by  the  later  English  cases.4  And  the  better 
opinion  is  at  this  day,  that  a  gift  is  presumably  valid  and  not 


1  Reade  v.  Livingston,  3  Johns.  Ch. 
481 ;  Den  v.  De  Hart,  1  Halst.  450 ; 
Sexton  v.  Wheaton,  8  Wheat.  229 ;  2 
Kent  Cora.  441  ;  Thomas  v.  Degraffen- 
reid,  17  Ala.  602 ;  Belford  v.  Crane,  1 
C.  E.  Green,  265;  Miller  v.  Desha, 

3  Bush,  212;    O'Daniel   v.  Crawford, 

4  Dev.  (N.  C.)  197  ;  1  Am.  Lead.  Cas. 
37. 


2  Jackson  v.  Seward,  8  Cow.  406 ; 
Van  Wyck  v.  Seward,  6  Paige,  62; 
2  N.  Y.  Rev.  Stats,  p.  137,  §  4 ;  2  Kent 
Com.  441,  n. 

8  Brackett  v.  Waite,  4  Vt.  389 ; 
Chambers  v.  Spencer,  5  Watts,  404 ; 
Howard  v.  Williams,  1  Bailey,  576; 
Parkman  v.  Welch,  19  Pick.  231. 

*  Shears  v.  Rogers,  3  B.  &  Ad.  362. 
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fraudulent  as  to  creditors,  notwithstanding  the  donor's  actual 
indebtedness  at  the  time,  if  he  retained  property  reasonably 
sufficient  to  meet  all  demands  upon  him ;  though  an  actual 
fraudulent  intent  on  his  part  may,  of  course,  be  shown.1 

In  short,  there  may  be  a  legal  or  constructive  fraud  prac- 
tised upon  antecedent  creditors  sufficient  to  defeat  the  gift  as 
to  them,  however  bona  fide  the  intent  or  meritorious  the  true 
object  of  the  transfer ;  for  the  law  knows  of  no  generosity 
which  can  rise  superior  to  the  justice  of  meeting  one's  honest 
debts.  But  if  the  debts  are  ultimately  paid,  or  the  donor 
accumulates  other  property  for  meeting  them  as  judgments 
are  obtained,  the  gift  will  generally  stand.2 


1  Cases  supra  ;  2  Kent  Com.  441, 
12th  ed.,  n. ;  I  Am.  Lead.  Cas.  37  ;  Free- 
man v.  Pope,  L.  R.  5  Ch.  538;  Bab- 
cock  v.  Eekler,  24  N.  Y.  623  ;  Thacher 
v.  Phinney,  7  Allen,  146;  Hinde  v. 
Longworth,  11  Wheat.  199;  Woolston's 
Appeal,  51  Perm.  St.  452;  Kent  v. 
Riley,  L.  R.  14  Eq.  190.  The  com- 
monly prevailing  doctrine  as  to  the 
effect  of  gifts  and  voluntary  settle- 
ments of  personal  property  with  refer- 
ence to  antecedent  creditors,  under  the 
statutes  against  fraudulent  convey- 
ances, may  be  thus  summed  up  :  (1st.) 
Where  there  is  clear  proof  that  the 
gift  was  actually  intended  to  defraud 
creditors,  the  transaction  will  not  stand 
against  them.  (2d.)  In  absence  of 
such  direct  proof,  a  mere  indebtedness 
on  the  donor's  part  will  not  defeat  the 
gift  where  the  donor  has  retained 
enough  property  to  reasonably  meet 
all  demands.  (3d.)  The  mere  fact 
that  the  gift  has  in  the  event  pre- 
vented an  existing  creditor  from  ob- 
taining payment  of  his  debt  will  not 
enable  him  to  set  the  transfer  aside ; 
as  the  cause  may  have  been  beyond 
what  prudence  and  sagacity  could  fore- 
see, or  perhaps  the  blame  is  imputable 
to  the  creditor  himself.  Freeman  u. 
Pope,  L.  R.  5  Ch.  538;  Brackett  v. 
Waite,  4  Vt.  389  ;  Bump  Fraud.  Conv. 
300  ;  Wilson  v.  Buchanan,  7  Gratt.  334. 
But  see  Spirett  v.  Willows,  3  De  G., 
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J.  &  S.  293.  Creditors  are  not,  how- 
ever, to  take  the  risk  of  the  donor's 
speculations.  Mackay  v.  Douglas,  L.  R. 
14  Eq.  106;  Parish  v.  Murphree,  13 
How.  92.  (4th.)  But  if  the  donor 
takes  from  his  own  property,  or  that 
which  the  law  treats  as  the  proper 
fund  for  the  payment  of  one's  debts, 
more  than  would  leave,  after  making 
the  gift,  a  sufficient  amount  for  settling 
all  demands  against  him,  the  intent  to 
defraud  existing  creditors  is  conclu- 
sively presumed,  without  proof  of  ac- 
tual fraudulent  intent ;  for  hinderance, 
delay,  or  fraud  is  here  the  necessary 
consequence  of  the  gift.  Freeman  v. 
Pope,  L.  R.  5  Ch.  538.  And  it  would 
appear  that  indebtedness,  amounting 
to  embarrassment,  on  the  debtor's  part, 
at  the  time  of  the  transfer,  not  legal 
insolvency  alone,  will  vitiate  the  gift 
against  his  existing  creditors,  on  the 
same  conclusive  presumption.  Parish 
v.  Murphree,  13  How.  92  ;  Worth  ing- 
ton  v.  Bullett,  6  Md.  172  ;  Bump 
Fraud.  Conv.  292,  293,  295.  A  scanty 
provision  for  creditors,  or  a  mere  nom- 
inal amount  to  meet  the  indebtedness, 
will  not  suffice.  Parish  v.  Murphree, 
13  How.  92  ;  Churchill  v.  Wells,  7  Cold. 
364. 

2  Davis  v.  Herrick,  37  Me.  397; 
Bump  Fraud.  Conv.  294,  295 :  Kuhn 
v.  Stansfield,  28  Md.  210,  Smith  v. 
Reavis,  7  Ire.  341. 
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§  119.  The  Same  Subject;  Presumption  as  to  Subsequent 
Creditors.  —  (2.)  As  to  subsequent  creditors,  the  authorities 
are  well  agreed  that  the  question  of  fraudulent  intention  is 
one  of  fact,  with  little  or  no  conclusiveness  of  presumption 
against  the  gift.  Thus,  says  Chancellor  Kent,  whose  inclina- 
tions, we  have  seen,  were  strongly  to  the  side  of  creditors :  I 
"  A  voluntary  conveyance,  if  made  with  fraudulent  views, 
would  seem  to  be  void  even  as  to  subsequent  creditors ;  but 
not  to  be  so,  if  there  was  no  fraud  in  fact."  x  And  the  settled 
rule,  as  to  subsequent  as  contrasted  with  antecedent  credit- 
ors, is,  that  the  gift  to  be  void  must  have  been  made  with 
actual  fraudulent  intent.2 

But,  though  the  burden  of  proving  a  voluntary  settlement 
fraudulent  is  thus  placed  upon  a  subsequent  creditor,  proof 
of  an  actual  intent  to  defraud,  hinder,  and  delay  such  creditor, 
would  suffice  for  setting  the  transaction  aside.  And  that  any 
subsequent  creditor  has  a  right  to  attack  the  gift  or  settle- 
merit  on  the  ground  that  the  transfer  was  designed  to  defraud 
him,  even  though  it  might  not  have  been  fraudulent  as  to 
existing  creditors  and  others,  is  plain  upon  reason  and  author- 
ity, notwithstanding  some  dicta  to  the  contrary.3 

As  to  fraud  of  a  miscellaneous  character,  available  to  sub- 


1  2  Kent  Com.  442  ;  Reade  v.  Liv- 
ingston, 3  Johns.  Ch.  501,  502. 

2  Thomas  v.  Degraffenreid,  17  Ala. 
602 ;  Damon  r.   Bryant,  2  Pick.  411 ; 
Benton  v.  Jones,  8  Conn.  186 ;  Sexton 
v.  Wheaton,  8  Wheat.  229  ;  Mattingly 
v.  Nye,   8   Wall.   370;    Bump   Fraud. 
Conv.  324 ;  Caswell  v.  Hill,  47  N.  H. 
407  ;  Phillips  v.  Wooster,  3G  N.  Y.  412; 
Place  v.  Rhem,  7  Bush,  585;  Belford 
v.  Crane,  1  C.  E.  Green,  265;  1  Am. 
Lead.  Cas.  40 ;  Kerrigan  v.  Rautigan, 
43  Conn.  17 ;  Davidson  v.  Lanier,  51 
Ala.  318. 

3  2    Kent    Com.   442,   Holmes'   n. ; 
Case  v.  Phelps,  39  N.  Y.  164 ;  Bump, 
320,  332;   contra,  3  Co.  80;   Thacher 
v.  Phinney,  7  Allen,  146.    The  English 
rule  as  to  this  class  of  creditors  was 
laid  down  by  Lord  Chancellor  West- 
bury,  in  Spirett  v.  Willows,  as  follows  : 
"  If  a  voluntary  settlement  or  deed  of 


gift  be  impeached  by  subsequent  cred- 
itors whose  debts  had  not  been  con- 
tracted at  the  date  of  the  settlement, 
then  it  is  necessary  to  show  either  that 
the  settlor  made  the  settlement  with 
express  intent  to  delay,  hinder,  or  de- 
fraud creditors,  or  that  after  the  settle- 
ment the  settlor  had  no  sufficient 
means  or  reasonable  expectation  of 
being  able  to  pay  his  then  existing 
debts  ;  that  is  to  say,  was  reduced  to  a 
state  of  insolvency  :  in  which  case  the 
law  infers  that  the  settlement  was 
made  with  intent  to  delay,  hinder,  or 
defraud  creditors,  and  is  therefore 
fraudulent  and  void."  Spirett  v.  Wil- 
lows, 3  DeG.,  J.  &  S.  293  ;  2  Kent  Com. 
441 ;  Mackay  v.  Douglas,  L.  R.  14  Eq. 
106.  This  suggests  that  the  donor's 
actual  insolvency  may  avail  a  subse- 
quent creditor,  likewise  actual  fraud  of 
a  miscellaneous  character. 
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sequent  creditors,  instances  are  not  unknown.  Thus  there 
may  be  some  secret  trust  or  concealment  in  the  gift,  or  the 
omission  to  give  some  requisite  notice  of  the  transfer.1  Per- 
haps the  transfer  is  simply  an  artifice  to  keep  one's  property 
out  of  his  creditors'  hands  in  case  of  future  insolvency  while 
he  uses  it  in  trade  or  hazardous  speculations.2  And  it  is  a 
well-settled  rule,  that  if  one  makes  a  voluntary  settlement  or 
gift  with  the  direct  and  fraudulent  purpose  of  becoming  sub- 
sequently indebted,  and  then  contracts  debts  in  accordance 
with  this  purpose,  they  who  are  made  creditors  under  these 
circumstances  may  avoid  the  settlement  or  gift,  although  their 
claims  had  not,  at  that  date,  even  a  contingent  existence  ;  and 
this  too  without  reference  to  the  question  of  the  debtor's 
insolvency,  provided  his  design  to  hinder,  delay,  and  defraud 
was  thus  apparent.3 

§  120.  General  Considerations  of  Fraud  upon  Creditors.  — 
Where  a  man  is  solvent  at  the  time  of  settlement,  and  re- 
mains so  reasonably  long  afterwards,  and  had  contemplated 
doing  nothing  which  was  likely  to  lead  to  insolvency,  the 
settlement  is  good.*  But  it  is  well  for  the  cause  of  upright 
and  fair  dealing,  that  so  many  of  the  later  cases  are  still  found 
adhering  to  the  wholesome  doctrine  that  a  settlement  made 
just  before  entering  on  a  new  business,  and  with  a  view  of 
providing  against  its  disastrous  contingencies,  is  unavailing 
against  new  creditors  as  well  as  old  ones.5  Still,  it  may  be 
assumed,  that,  even  here,  the  question  of  fraud  is  an  open  one, 
however  strong  might  be  the  presumptions  against  the  donor ; 
and  where  it  appears  that  some  other  adequate  provision  was 
made  by  the  donor,  or  that  the  subsequent  creditor,  in  point 


1  Parkman  v.  Welch,  19  Pick.  231 ; 
Clark  v.  French,  23  Me.  221 ;  1  Am. 
Lead.   Cas.  40  ;    Bump   Fraud.  Conv. 
822 ;  National  Bank  w.  Sprague,  5  C.  E. 
Green,  13  ;  Lyman  v.  Cessford,  15  Iowa, 
229. 

2  Case  v.  Phelps,  39  N.  Y.  164 ;  Mac- 
kay   v.   Douglas,   L.   R.  14  Eq.   106; 
Mullen  r.  Wilson,  44  Penn.  St.  413; 
Beeckman  v.  Montgomery,  1  McCart. 
106. 
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3  Ib. ;  Williams  v.  Banks,  11  Md. 
198 ;  1  Am.  Lead.  Cas.  41 ;   Parish  r. 
Murphree,  13  How.  92  ;  Howe  v.  Ward, 
4  Greenl.  195;  Thomson  v.  Dougherty, 
12  S.  &  R.  456. 

4  Holloway  v.  Millard,  1  Madd.  414. 

5  Mackay  v.  Douglas,  L.  R.  14  Eq. 
106;  Mullen  v.  Wilson,  44  Penn.  St. 
413  ;  Beeckman  ?•.  Montgomery,  1  Mc- 
Cart. 106 ;  Churchill  v.  Wells,  7  Cold. 
364. 
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of  fact,  gave  credit  with  full  knowledge  that  the  transfer  had 
been  made,  the  creditor  will  be  ruled  out  of  court.1 

As  to  the  donor's  insolvency  at  the  time  of  the  gift,  the 
cases  show  a  manifest  reluctance  to  let  a  voluntary  settlement 
stand,  even  as  against  subsequent  creditors,  wherever  the 
donor  or  settlor  was  largely  indebted  or  practically  insolvent 
at  the  time  of  the  transfer.  In  English  and  American  prac- 
tice, subsequent  creditors,  not  antecedent  creditors  alone,  are 
here  allowed  relief ;  their  right  depending,  however,  upon  the 
proof  of  pre-existing  debts.2  As  to  the  collusiveness,  how- 
ever, of  any  presumption  on  their  behalf  from  the  fact  of  the 
donor's  insolvency,  apart  from  the  rights  of  antecedent  cred- 
itors, there  may  be  reasonable  doubt,  so  far  as  American 
courts,  at  least,  are  concerned.  But  it  should  be  remem- 
bered, that  subsequent  creditors  do  not  stand  alone  in  attack- 
ing such  transfers ;  so  they  may  well  give  antecedent  creditors 
the  first  chance  at  presumptions  ;  for  there  still  remains  the 
benefit  of  that  general  rule  of  equity  which  allows  subsequent 
creditors  to  participate  in  the  fund  wherever  the  transfer  has 
been  set  aside  for  fraud  at  the  instance  of  the  prior  creditors.8 

§  121.  Rule  as  to  setting  aside  Gift  where  Donor  has  died  in- 
solvent.—  Whether  the  executor  or  administrator  of  a  donor 
who  has  died  insolvent  can  set  aside  any  voluntary  settlement 
or  gift  made  during  the  donor's  life  in  fraud  of  creditors  is 
disputed ;  but  it  is  clear  that  the  creditors  can  pursue  their 
own  remedies,  under  circumstances  of  fraud,  in  which  case 
the  personal  representative  of  the  deceased  donor  would  well 
be  made  a  party,  so  that  the  property  when  recovered  could 
go  in  a  course  of  administration.4  But  as  concerns  a  gift  of 


1  Snyder  v.  Christ,  39  Penn.  St.  499; 
Williams  v.  Banks,  11  Md.  198;  John- 
son v.  Zane,  11  Gratt.  563 ;  1  Am. 
Lead.  Cas.  41. 

*  2  Kent  Com.  442,  n. ;  Churchill  v. 
Wells,  7  Cold.  364;  Huggins  v.  Per- 
rine,  30  Ala.  396  ;  Crossley  v.  Elworthy, 
L.  H.  12  Eq.  158  ;  Jenkyn  v.  Vaughan, 
3  Drew.  419  ;  Holloway  v.  Millard,  1 
Madd.  414  ;  Lush  v.  Wilkinson,  5  Ves. 
384. 

VOL.  II.  8 


8  Bump  Fraud.  Conv.  329;  Am- 
mons'  Appeal,  63  Penn.  St.  284  ; 
Richardson  v.  Small  wood,  Jacob,  653  ; 
Churchill  v.  Wells,  7  Cold.  364 ;  Thom- 
son v.  Dougherty,  12  S.  &  R.  448; 
Reade  v.  Livingston,  3  Johns.  Ch.  499; 
1  Am.  Lead.  Cas.  42. 

*  See  1  Am.  Lead.  Cas.  43 ;  Dorsey 
v.  Smithson,  6  Harr.  &  J.  61  ;  Brock- 
man  v.  Bowman,  1  Hill  Ch.  338. 
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personal  property  inter  vivos  made  near  the  time  of  the 
donor's  death,  our  local  practice  has  in  some  instances  fol- 
lowed the  course  so  frequent  in  the  essentially  distinct  case 
of  a  gift  causa  mortis ;  namely,  to  permit  the  administrator, 
as  quasi  representative  of  the  creditors,  to  recover  the  prop- 
erty or  its  value  in  a  suit  at  law  against  the  donee.  The 
money  thus  recovered  is  dealt  with  as  assets  for  debts  and 
charges  of  administration.1  But  if  any  balance  is  left  over, 
it  goes,  as  a  matter  of  course,  not  to  the  next  of  kin,  but  to 
the  donee ;  for  the  revocation  of  any  gift  for  the  benefit  of 
creditors  is  only  pro  tanto.2  And  so  long  as  there  remain 
legacies  under  a  will  for  abatement,  or  assets  generally,  the 
gift  cannot  be  disturbed  at  all.3 

§  122.  Rights  of  Creditors  lost  by  Laches,  etc.  —  A  creditor 
who  has  long  slept  on  his  rights  cannot  be  permitted  to  as- 
sail the  validity  of  a  gift ;  especially  if  the  donee  has  mean- 
while enhanced  the  value  of  the  gift  by  his  own  labor.4 

§  123.  Concluding  Remarks  as  to  the  Doctrine  of  Fraudulent 
Transfer.  —  These  fundamental  doctrines  of  fraudulent  trans- 
fer are  to  be  gathered  from  a  multitude  of  precedents,  which 
relate  chiefly  to  large  dispositions  of  real  and  personal  prop- 
erty in  the  mass,  arid  not  to  those  single  chattel  transfers  of 
comparatively  small  consequence  to  which  the  term  "  gift " 
is  most  commonly  applied  in  familiar  intercourse.  But  what- 
ever presumptions  of  fraudulent  intent  may  avail  in  the 
former  instance,  are  as  a  rule  likewise  available  in  the  latter, 
though  probably  with  more,  and  certainly  not  less,  indulgence 
to  proof  tending  to  rebut  a  dishonest  purpose.  Another 
thought  is  suggested :  that  as  these  decided  cases  almost  in- 
variably deal  with  voluntary  settlements  which  a  debtor  has 
made  upon  his  wife  and  children,  or  others  closely  allied  by 


1  Abbott  v.  Tenney,  18  N.  H.  109.  or  subsequent  creditors.    McLean  v. 

And  see  Marsh   v.   Fuller,   18  N.  H.  Weeks,  ib. 

360;  Gilleland  v.  Failing,  5  Den.  308;  2  Ib. ;  Reade  v,  Livingston,  3  Johns. 

McLean  v.  Weeks,   65  Me.   411.     In  Ch.  481. 

the  absence  of  intended  fraud  on  the  8  Biddle  v.  Carraway,  6  Jones  Eq. 

part    of    the    insolvent    person    who  95. 

made   a  chattel  gift  during  his  life,  4  Allen  v.  Knowlton,  47  Vt.  612 ;  96 

the    gift    is    valid    as    against    heirs  Penn.  St.  388. 
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blood  and  affection,  it  might  be  found,  on  the  other  hand, 
that  the  presumptions  of  fraudulent  intent  would  be  more 
readily  applied  where  such  a  settlement  or  a  gift  was  made  to 
a  mere  stranger.  The  dicta  in  some  of  the  cases  do  certainly 
give  some  color  for  such  a  supposition ;  laying,  as  they  do, 
much  stress  upon  this  so-called  consideration  of  blood  and 
affection ; l  and  yet,  so  far  as  the  current  of  decisions  goes, 
there  is  nothing  to  justify  a  difference  between  gifts  to  rela- 
tives and  gifts  to  third  persons.  But  should  the  courts  ever 
seek  to  raise  such  a  distinction,  gifts  of  gratitude,  though  not 
to.  members  of  one's  immediate  family,  would  deserve  their 
high  favor. 

§  124.  Donee  takes  the  Gift  subject  to  all  Equities  existing  at 
the  Time  of  Transfer.  —  It  follows  from  what  we  have  said  that 
a  mere  donee,  or  voluntary  transferee  of  personal  property, 
takes  it  subject  to  all  equities  and  infirmities  affecting  the 
title  at  the  time  of  the  gift,  and  cannot  claim  that  protection 
which  is  accorded  in  various  instances  to  the  bona  fide  pur- 
chaser for  value  of  a  thing  without  notice  of  prior  equities  or 
infirmities.2 

§  125.  Summary  of  Law  as  to  the  Effect  of  Executed  Gifts.  — 
The  doctrine  of  executed  gifts  appears,  on  the  whole,  to  be 
this :  That  a  gift  once  executed  is  irrevocable  and  binding  as 
concerns  the  parties  thereto,  and  executors,  administrators, 
heirs,  and  others  who  derive  title  through  either  of  them,  or 
who  stand  as  mere  representatives,  unless  such  mental  inca- 
pacity, fraud,  force,  or  utter  error  may  be  set  up,  on  behalf 
of  donor  or  donee,  as  will  usually  invalidate  contracts,  or  the 
parties  concerned  subsequently  rescind  or  modify  the  trans- 
fer upon  mutual  agreement.  That  the  gift  is  in  general 
irrevocable  and  binding  against  the  world.  But  that,  as 
concerns  the  donor's  creditors,  and  subsequent  bona  fide 
purchasers  for  value  without  express  or  implied  notice  of  the 
gift,  or  in  the  case  of  a  gift  of  that  which  one  does  not  own, 
the  transfer  cannot  operate  to  the  extent  of  defrauding  one 
whose  right  is  thus  justly  paramount  to  that  of  the  donee ; 
and  such  persons,  under  suitable  limitations,  may  impeach 

i  See  Lerow  v.  Wilmarth,  9  Allen,  382.          a  Beall  v.  McGehee,  67  Ala.  438. 

115 


§  127  GIFTS   OF   PERSONAL   PROPERTY.  [PART   V. 

the  gift  accordingly.  That  which  underlies  this  whole  doc- 
trine of  revocation  of  gifts,  against  the  mutual  consent  of  the 
parties  thereto,  is  that  one  who  suffers  wrong  in  respect  of 
his  own  property  because  of  the  gift  is  allowed  to  impeach 
the  transfer. 


CHAPTER  IV. 

QUALIFIED   OR   CONDITIONAL  GIFTS   INTER  VIVOS. 

§  126.  Gifts  may  be  under  Reservation,  etc.,  instead  of  abso- 
lute. —  In  the  foregoing  pages  the  subject  of  gift  has  been 
considered  in  the  sense  of  absolute  and  simple  gifts  between 
man  and  man.  But  gifts  may  be,  and  frequently  are,  be- 
stowed with  some  condition  or  reservation  imposed  by  the 
giver ;  in  which  case  the  transfer  is  sometimes  to  be  upheld 
as  a  qualified  gift,  and  sometimes  fails  altogether,  according 
to  circumstances.  A  few  words,  then,  as  to  these  qualified 
gifts. 

§  127.  Successive  Expectant  Interests  by  "Way  of  Gift. — 
We  have  elsewhere  shown  that,  in  modern  times,  expectant 
interests  are  sustained  in  personal  to  much  the  same  extent 
as  in  real  property  ;  that  such  interests  may  now  be  created 
by  deeds  of  trust,  and  not  by  will  only  ;  that,  while  perishable 
chattels  constitute  a  necessary  exception  to  this  rule,  those 
of  the  more  durable  sort,  and  especially  capital  invested  in 
incorporeals,  like  stock,  bonds,  and  mortgages,  may  be  limited 
over  b}^  way  of  remainder,  some  intermediate  party  receiving 
the  income  as  a  particular  interest.1  We  have  shown,  too, 
that  every  interest  in  personal  property,  which  is  provided  to 
take  effect  in  futuro,  is  of  an  indestructible  nature,  and  will 
take  effect  in  its  own  proper  turn,  so  long  as  there  has  been 
no  violation  of  the  rule  against  perpetuities.2  Nor,  as  we 
have  seen,  is  the  rule  an  invariable  one,  that  the  property 
shall  be  bestowed  to  trustees  named ;  inasmuch  as  equity 

i  1  Sch.  Pers.  Prop.  §§  135-140.  2  1  Sch.  Pers.  Prop.  §  152. 
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reluctantly  suffers  any  trust  to  fail  for  want  of  a  trustee,  and 
will,  under  suitable  circumstances  consistently  with  the  intent 
of  the  transfer,  compel  the  party  in  possession  to  execute  it 
faithfully.1 

A  gift  of  personal  property  may  therefore  be  made  inter 
vivos  in  trust,  for  specified  objects  or  to  specified  parties ;  for 
beneficial  enjoyment  in  succession,  or  under  various  qualifi- 
cations. These  are  elementary  features  of  the  voluntary 
settlements  so  common  in  English  practice,  but  comparatively 
rare  in  our  own.  And  common  prudence  suggests  that  any 
trust  of  personalty  inter  vivos  which  contemplates  long  delay 
before  the  vesting  of  the  remainder,  a  succession  of  expectant 
interests,  or  peculiar  limitations  in  the  gift,  should  be  ex- 
pressed by  some  formal  instrument  in  writing,  with  the 
qualifications  clearly  set  forth.  Yet  trusts  of  a  simple  char- 
acter are  sometimes  attached  to  gifts  by  word  of  mouth  at 
the  time  of  delivery,  and  these  the  courts  will  sustain  on 
proof  of  mutual  intention.2 

§  128.  Gift  in  the  Alternative ;  Conditions  Precedent  and  Sub- 
sequent.— A  gift  may  be  made  in  the  alternative,  or  so  as  to  put 
the  donee  to  his  choice ;  in  which  case  such  choice  must  be 
made  by  him  before  delivery  and  acceptance  can  take  effect.3 
And  as  to  conditions  in  general,  the  usual  rules  would  apply. 
Thus,  any  lawful  condition  precedent  imposed  by  the  giver 
cannot  be  repudiated  by  the  donee  ;  nor  will  the  latter's  title 
vest  until  he  has  performed  the  condition.4  On  the  other 
hand,  where  a  father  gave  his  grown  daughter  a  calf,  pro- 
vided she  would  bring  it  up,  and  she  has  brought  it  up  accord- 
ingly, the  gift  becomes  complete  through  compliance  with 


1  1  Sch.  Pers.  Prop.  §  139.     And  see 
Harper  v.  Parks,  63  Ga.  705. 

2  Tims,  where  the  father  of  an  ille- 
gitimate child  delivered  to  his  brother 
(who  afterwards  became  the  executor 
of  his  will)  promissory  notes,  under  a 
verbal  trust  that  the  amount  collected 
upon  them  should  be  appropriated  to 
the   child's   support   and  bringing-up, 
the  trust  was  sustained  to  that  extent. 
And  the  child  having  died  before  the 


fund  was  exhausted  for  that  purpose, 
it  was  further  held,  in  accordance  with 
the  donor's  obvious  intent,  that  the 
residue  did  not  belong  to  the  child's 
estate.  Marston  v.  Marston,  1  Fost. 
491.  And  see  Brummet  v.  Barber,  2 
Hill  (S.  6.),  543. 

3  Brink  v.  Gould,  7  Lans.  425. 

4  Berry  v.    Berry,  31   Iowa,    415; 
The   Lucy   Ann,   23  Law  Rep.    545; 
Eskridge  v.  Farrar,  30  La.  Ann.  718. 
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the  condition.1  If  the  condition  of  the  gift  fails,  the  thing 
may,  as  a  rule,  be  recovered  either  from  the  donee  or  his 
transferee.2  And  it  is  an  equity  rule,  though  put  in  practice 
as  to  bequests  rather  than  gifts,  that  where  there  is  an  abso- 
lute gift  with  some  illegal  condition  or  limitation  annexed,  the 
limitation  fails,  and  the  donee  may  retain  the  whole.3 

§  129.  Gift  with  Resulting  Trust  in  Donor's  Favor.  —  An  im- 
plied resulting  trust,  in  the  donor's  favor,  arises  in  equity 
where  personal  property  which  is  transferred  by  way  of  gift 
purports  to  have  been  made  upon  trust,  and  yet  no  distinct 
use  or  trust  is  stated.  Here  the  question  of  title  is,  to  be 
sure,  open  to  proof ;  but  the  onus  is  on  the  donee  to  prove 
that  a  beneficial  gift  to  himself  was  intended,  otherwise  the 
gift  must  fail.4  1 

But  whenever  a  transfer  of  personal  property  is  made  from 
parent  to  child,  with  no  declared  trusts,  the  presumption  is, 
that  an  absolute,  not  a  qualified,  gift  was  intended.5  And, 
leaving  family  settlements  out  of  view,  the  presumption  is 
doubtless,  a  general  one,  if  the  circumstances  show  a  gift 
at  all,  that  this  gift  was  designed  as  absolute  ;  for  chattel 
qualifications  or  reservations  are  not  to  be  favored,  and  should 
only  subsist  on  proof,  as  exceptions  to  the  rule  of  simple 
transfer.  And  where  no  circumstances  exist  for  raising  a  re- 
sulting trust  by  implication,  a  transfer  once  perfected  will  be 
regarded  as  a  beneficial  gift.6  So,  too,  where  there  is  an 
absolute,  and,  to  all  appearances,  a  beneficial  gift,  with  an  in- 
effectual or  partial  trust  ingrafted  on  it,  the  property,  or  so 
much  as  is  unexhausted  by  the  partial  trust,  will  remain  in 
the  donee.7 


1  Martrick  v.  Linfield,  21  Pick.  325.  if  the  illegal  condition  be  a  condition 

2  Eskridge  v.  Farrar,  30  La.  Ann.  precedent. 

718.  4  Story  Eq.  Jur.  §§  1197,  1199 ;  2 

3  2   Spence    Equity,    23,    80,  229;  Spence  Eq.  80;    Briggs  u.  Penny,  3 
Smith's  Equity  Manual,  157  ;  Crow  v.  Mac.  &  G.  546. 

Bell,   2   Brev.   140.      And   see   1  Sch.          5  Hepworth  v.  Hepworth,  L.  R.  11 

Pers.  Prop.  §  560 ;  2  Redf.  Wills,  294  Eq.  10 ;  Sayre  v.  Hughes,  L.  R.  5  Eq. 

etseq.     As  to  legacies,  the  rule  seems  376;  Whitfieldi?.Whitfield,40Miss.  352. 
the  same,  whether  the    condition    be         6  Story  Eq.  Jur.  §§  1197,  1199. 
precedent     or     subsequent ;     but    gu.         7  2  Spence,  23,  80 ;  Smith  Equity, 

whether  a  gift  inter  vivos  can  take  effect  157. 
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§  130.  Gift  subject  to  Donee's  Discretion.  —  A  gift  may  be 
made  subject  to  the  donee's  discretion.  Here,  if  the  discre- 
tion conferred  be  so  large  as  to  practically  confer  dominion, 
the  gift  is  to  be  regarded  an  absolute,  not  a  qualified  one ;  as 
where  a  gift  is  made  with  an  uncontrolled  power  in  the  donee 
to  bestow  the  property  upon  such  persons  and  for  such  pur- 
poses as  he  shall  see  fit.  On  the  other  hand,  if  the  donee's 
discretion  is  limited  to  certain  general  purposes  designated  by 
the  donor,  though  they  may  be  too  general  to  be  enforced, 
the  gift  cannot  be  regarded  as  absolute  to  the  donee.1 

§  131.  How  far  the  Donor  may  give  under  Reservations  in 
his  own  Favor.  — Where  the  gift  is  made  subject  to  certain 
qualifications  or  reservations  to  the  donor  himself,  it  is  not 
always  easy  to  determine  with  precision  whether  there  has 
been  a  valid  gift  or  not.  Doubtless,  the  true  principle  is,  that 
the  donor  should  have  parted  with  all  dominion  over  the 
property  to  the  donee  ;  and  that,  thus  much  being  accom- 
plished, he  may  yet  reserve  some  right  or  interest  to  himself 
not  inconsistent  with  the  immediate  vesting  of  a  beneficial 
title  to  the  property  in  the  donee ;  but,  on  the  other  hand, 
that  any  reservation  which  in  effect  takes  back  all  that  was 
given,  or  postpones  the  vesting  of  title  to  the  future,  is  no 
gift  at  all.  Any  lawful  condition  precedent  would  be,  before 
fulfilment,  an  obstacle,  of  course,  to  the  vesting  of  the  gift ; 
but  in  such  case,  the  donee  could  proceed  to  fulfil  the  condi- 
tion and  make  his  title  complete  ;  nor  would  it  be  out  of  place 
for  the  donor  to  impose  some  condition  subsequent,  on  the 
happening  of  which  the  title,  in  whole  or  in  part,  to  the  property 
or  its  proceeds  or  income,  should  revert  to  himself.  But  in 
the  present  lax  state  of  transfer  requirements,  the  difficulty  is 
to  determine  what  is  and  what  is  not  a  consistent  reservation. 

Qualifications  or  reservations  on  a  donor's  behalf  relate 
frequently  to  the  increase,  use,  or  income  of  the  property 
bestowed.  Any  gift  of  chattels,  which  expressly  reserves 
the  free  use  of  the  property  to  the  donor,  for  a  certain  period, 
or  (as  commonly  appears  in  the  cases  which  the  courts  have 
had  occasion  to  pass  upon)  as  long  as  the  donor  shall  live,  is 
1  2  Spence,  199,  225;  Smith  Equity,  168. 
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ineffectual.1  This  doctrine  we  conceive  to  be  universal,  as 
founded  in  common  reason ; 2  for  what  does  such  a  mock 
transfer  amount  to  beyond  a  promise  to  give  in  the  future  ? 
The  owner  is  seeking  to  make  another  grateful  for  that  which 
he  wants  to  keep  still  to  himself ;  and  the  result  must  be  a 
drawn  battle  between  generosity  and  selfishness,  leaving  the 
situation  as  before.  And  yet  there  may  be  a  valid  reservation 
of  increase  or  usufruct  under  certain  circumstances.  Thus, 
the  gift  of  a  mare,  with  the  stipulation  that  if  she  should 
prove  to  be  with  foal,  the  offspring  should  be  the  donor's,  is  a 
gift  with  a  perfectly  valid  reservation  to  the  giver ;  for  such 
a  reservation  is  not  inconsistent  with  a  present  and  complete 
beneficial  interest  in  the  mare  in  the  donee.3  And  so,  too, 
one  might  give  away  only  the  use  or  income  of  a  thing,  and 
not  the  thing  itself ;  though  this  would  be,  logically  speaking, 
a  loan,  rather  than  a  gift. 

Still  less  effectual  should  be  a  gift  which  contemplates  not 
only  the  reservation  of  present  enjoyment,  but  the  right  of 
disposing  besides,  leaving  only  the  future  residue  undisposed 
of  to  the  donee.  Thus,  the  assignment  of  a  certificate  of  de- 
posit by  way  of  gift  to  a  party  in  trust  for  the  donor's  son,  is 
of  no  avail  when  coupled  with  a  reservation  to  the  donor  of 
the  jus  disponendi  and  beneficial  enjoyment  to  himself  for 
life,  the  residue  only  to  be  paid  at  his  death  to  the  son.4  And 
there  are  numerous  decided  cases  of  transfers  which,  from  a 
certain  standpoint,  resemble  gifts  causa  mortis  more  than 
gifts  inter  vivos,  but  which  certainly  fail  as  gifts  under  the 
latter  designation,  because  the  purpose  manifested  by  the 
giver  is  to  retain  the  present  dominion,  subject  only  to 
the  future  contingency  of  his  death.5 


1  Lance  v.  Lance,  5  Jones  L.  413 ; 
Pitts  v.  Mangum,  2  Bailey,  588  ;  With- 
ers v.  Weaver,  10  Penn.  St.  391. 

2  That  donations  are  invalid  under 
the  civil  code  of  Louisiana,  when  the 
usufruct  of  the  property  donated  is  re- 
served to   the  donor,   see    Tillman   v. 
Mosely,  14   La.   Ann.    710.     Hope   v. 
Hutchins,  9  Gill  &  J.  77,  is  not  easily 
reconciled  with  the  rule  of  the  text; 
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but  the  decision  turned  upon  the  in- 
tention manifested  in  a  peculiar  deed. 

3  Wolf  v.  Esteb,  7  Ind.  448. 

*  Withers  v.  Weaver,  10  Penn.  St. 
391. 

5  Thus,  if  one  going  to  the  seat  of 
war  as  a  soldier,  or  setting  off  upon 
some  hazardous  journey,  hands  per- 
sonal property  to  a  friend,  to  belong  to 
the  latter,  or  by  him  to  be  delivered 
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§  132.  The  Same  Subject.  —  On  the  other  hand,  there  are 
numerous  instances  in  which  certain  reservations  annexed  to 
a  gift  by  the  donor  have  been  deemed  quite  consistent  with 
the  purpose  of  gratuitous  transfer.  Thus,  there  may  be  a 
gift,  notwithstanding  the  donor  reserves  the  right  to  borrow, 
or  receive  some  kind  of  personal  profit  out  of  the  transfer.1 
As  in  the  instance  of  a  gift  of  money,  with  the  reservation  of 
a  sum  by  way  of  interest.2  For  such  reservations  or  condi- 
tions appear  to  have  only  the  effect  of  making  the  gift  a 
qualified  or  partial  one,  instead  of  an  absolute  or  full  one. 
The  transaction  would  stand,  at  all  events,  were  we  to  regard 
it  as  a  mutual  contract  on  very  slight  consideration,  rather 
than  as  a  pure  gift.  Some  of  the  latest  cases  certainly  carry 
the  donor's  right  of  reservation  very  much  farther ;  and  to 
the  extent,  as  it  would  appear,  of  not  requiring  him  to  totally 
exclude  the  power  or  means  of  resuming  possession.3 

§  133.  Gift  for  one's  own  Beneficial  Use  cannot  exclude  one's 
Creditors.  —  Personal  property,  under  the  operation  of  ancient 
acts  and  our  modern  statutes  against  fraudulent  conveyances, 
cannot  be  conveyed  in  trust  for  the  donor's  own  use,  so  as  to 


to  some  third  person,  if  the  giver 
never  returns,  but  otherwise  to  be  re- 
claimed by  the  giver,  —  here  is  no 
valid  gift  inter  vivos ;  for  the  property  is 
taken  under  a  trust  for  the  donor  him- 
self, whose  real  purpose  is  clearly  to 
retain  the  dominion  while  he  lives. 
Walden  v.  Dixon,  5  Monr.  170 ;  Trow 
v.  Shannon,  78  N.  Y.  446 ;  Linsenbig- 
ler  v.  Gourley,  56  Penn.  St.  166  ;  Irish 
v.  Nutting,  47  Barb.  370;  Smith  v. 
Dorsey,  38  Ind.  451.  See  Baker  v. 
Williams,  34  Ind.  547.  The  judicial 
expression  used  in  some  of  these  de- 
cisions is  (and,  as  it  seems  to  us,  inac- 
curately), that  the  gift  is  coupled  with 
a  condition,  upon  the  happening  of 
which  the  owner  is  to  resume  posses- 
sion. If  it  were  a  complete  gift,  with 
condition  subsequent,  why  should  it 
not  vest?  See  Irish  v.  Nutting  and 
Walden  v,  Dixon,  supra.  As  to  whether 
such  transactions  can  be  sustained  as 
gifts  causa  mortis,  see  c.  5,  infra. 


1  Doty  v.  Wilson,    47  N.  Y.  580 ; 
M'Kane  v.  Bonner,  1  Bailey,  113;  High 
v.  Stainback,  1  Stew.  24. 

2  Doty  v.   Wilson,  47  N.  Y.    580. 
This  case  does  not  decide  whether  such 
reservation  for  interest  is  enforceable, 
but  that  the  reservation  does  not  in- 
validate the  gift. 

3  As  in  a  Massachusetts  case,  where 
a  transfer  on  trust  was  upheld  as  a 
qualified     gift,     notwithstanding     the 
donor  had  expressly  retained  a  right 
to  modify   the    uses   and  revoke  the 
trust,  —  a  right  of  which,  however,  he 
never  availed  himself.     Stone  v.  Hack- 
ett,  12  Gray,  227.     And  see  Cooper  v. 
Burr,  45  Barb.  9.     On  equity  principle 
it  would  appear  that  a  power  of  revo- 
cation  is    quite    consistent    with   the 
creation  of  a  valid  trust,  and  does  not 
affect  the  legal  title  to  the  property. 
This  rule  is  sometimes  asserted  as  to 
voluntary  settlements.  1  Perry  Trusts, 
2d  ed.  §  102. 
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avoid  the  demands  of  his  creditors,  and  yet  enable  him  to 
enjoy  it  as  his  own.1  Nor  can  a  donor  bestow  chattels  upon 
another  so  that  the  latter  shall  have  the  beneficial  use,  and, 
at  the  same  time,  defy  his  creditors ;  but,  in  order  to  exclude 
creditors,  the  property  should  be  expressly  given  upon  some 
limitation  over  in  the  contingency  of  the  donee's  bankruptcy 
or  insolvency,  thereby  determining  such  donee's  interest,  and 
carrying  the  gift  over  to  some  one  else.2 

§  134.  How  to  determine  whether  Gift  is  Qualified  or  Abso- 
lute. —  In  determining  whether  or  not  any  qualification  was 
annexed  to  the  gift,  the  transaction  is  to  be  viewed  in  the 
light  of  surrounding  circumstances.  And  if  a  deed  of  gift  or 
other  writing  be  relied  upon,  the  different  expressions  therein 
contained  are  to  be  construed  together  for  gathering  the 
donor's  full  intent.  It  matters  not  that  the  gift  is  first  made 
in  absolute  terms,  and  the  language  of  condition  or  reserva- 
tion follows  subsequently ;  for  if  from  the  construction  of  the 
whole  instrument  there  appears  to  be  a  condition  or  reserva- 
tion, consistent  with  the  purpose  of  giving,  the  transfer  stands 
as  a  qualified  and  not  as  an  absolute  gift.3 


CHAPTER  V. 

GIFTS   CAUSA  MORTIS ;   PRELIMINARIES. 

§  135.  Gift  Causa  Mortis  ;  its  Nature  ;  Definition.  —  The 
gift  inter  vivos,  or  ordinary  gift,  already  described,  differs 
from  that  which  now  remains  to  be  considered,  in  this  very 

1  Supra,  §§  117-120 ;  Bump  Fraud,  and  in  such  case,  if  the  gift  were  orig- 
Conv.,  Appx.,   showing  that  English  inally   valid    and    not    fraudulent    as 
and  American  legislation  is  quite  ex-  against  the     donor's    creditors    (upon 
plicit  on  this  point;  3  Co.  80.  which  point  see  c.  preceding),  the  un- 

2  Mebane  v.   Mebane,   4  Ired.  Eq.  specified  creditors  can  assert  no  claim 
131 ;    Graves   v.  Dolphin,   1  Sim.    6(5.  upon  the  fund.     Riegel  v.  Wooley,  81* 
But  a  gift  of  property  may  be  made  Penn.  St.  227. 

to  B.  on  condition  that  specified  debts          3  See  Knott  v.  Hogan,  4  Met,  (Ky.) 
of  A.  shall  be  paid  from  the  proceeds ;    99 ;  Pitts  v.  Mangum,  2  Bailey,  588. 
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marked  respect,  —  that  it  is  the  pure  act  of  the  parties  them- 
selves, with  the  manifest  intention,  on  the  part  of  the  donor, 
to  divest  himself  at  once,  absolutely  or  conditionally,  of  a 
title  which  he  might  have  longer  retained,  and  with  a  deliv- 
ery, either  by  way  of  trust  or  directly  to  the  donee,  for  the 
latter's  benefit ;  whereas  the  gift  causa  mortis  is  executed  in 
view  of  death,  and  with  the  expectation  of  being  parted  from 
one's  worldly  goods  altogether.  Hence  the  latter  transac- 
tion, instead  pf  being  a  merely  gratuitous  transfer  as  between 
parties,  adds  death  as  a  necessary  party,  and  amounts,  in  the 
light  of  the  donor's  intent,  to  little  more  than  a  designation 
of  the  person  who  shall  take  the  property  when  his  own  term 
of  beneficial  enjoyment  must  needs  expire.  Yet  this  kind  of 
transfer,  though  hardly  to  be  deemed  free,  willing,  and  gen- 
erous, is  a  gift,  and  in  many  respects  is  subject  to  the  same 
rules  as  ordinary  gifts ;  but,  at  the  same  time,  akin  to  lega- 
cies, and  with  decided  testamentary  features. 

The  most  appropriate  definition  of  a  gift  causa  mortis,  at 
our  law,  seems  to  be,  according  to  the  tenor  of  the  decisions, 
that  it  is  a  gift  of  personal  property,  made  by  a  party  in  the 
expectation  of  death  then  imminent,  and  upon  the  essential 
condition  that  the  property  shall  belong  fully  to  the  donee  in 
case  the  donor  dies  as  anticipated,  leaving  the  donee  surviv- 
ing him,  and  the  gift  is  not  meantime  revoked,  but  not  other- 
wise.1 There  is  difficulty,  however,  in  framing  an  exact  and 

1  A  gift  causa  mortis  is  defined  in  by  Tilghman,  C.  J.,  of  Pennsylvania, 
Bouvier's  Diet,  as  one  made  by  a  per-  which  was  later  criticised  by  Gibson, 
son  in  sickness,  who,  apprehending  his  C.  J.,  in  Nicholas  v.  Adams,  2  Whart. 
dissolution  near,  delivers,  or  causes  to  22,  who,  in  his  turn,  is  overthrown  by 
be  delivered,  to  another,  the  possession  this  latest  decision.  Judge  Redfield's 
of  any  personal  goods,  to  keep  as  his  definition  is  that  of  "  a  gift  of  personal 
own  in  case  of  the  donor's  decease,  estate,  made  in  prospect  of  death  at  no 
This  definition  comes  from  Blackstone.  very  remote  period,  and  which  is  de- 
See  2  Bl.  Com.  514.  Woodward,  J.,  pendent  upon  the  condition  of  death 
in  Michener  v  Dale,  23  Penn.  St.  59,  occurring  substantially  as  expected  by 
says :  "  Donatio  causa  mortis  is  a  gift  of  the  donor,  and  that  the  same  be  not 
a  chattel  made  by  a  person  in  his  last  revoked  before  death."  3  Redf.  Wills, 
illness,  or  in  perlculo  mortis,  subject  to  2d  fcd.  322.  Grattan  v.  Appleton,  3 
the  implied  conditions  that  if  the  donor  Story,  755,  says,  that  to  constitute  a 
recover,  or  if  the  donee  die  first,  the  donation  causa  mortis  there  must  be  a 
gift  shall  be  void  ; "  and  this  is  sub-  transfer  of  property  in  expectation  of 
stantially  the  definition  formerly  given  death  from  an  existing  illness  depen- 
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comprehensive  definition,  from  the  discrepancies  which  have 
developed  between  the  common  and  civil  law  on  the  subject, 
and  a  corresponding  want  of  uniformity  in  our  modern  local 
decisions;  the  regret  being  sometimes  expressed  that  such 
anomalous  transfers  were  ever  admitted  into  our  jurispru- 
dence at  all. 

§  136.  Origin  and  History  of  Gifts  Causa  Mortis. — Yet  SO 
simple  and  natural  are  these  death-bed  gifts,  accompanied  as 
they  usually  are  with  the  formalities  of  corporeal  delivery 
which  must  have  prevailed  from  an  early  period  of  history, 
that  we  may  well  believe  this  mode  of  transfer  far  antedated 
the  solemn  testamentary  dispositions  which  belong  to  a  more 
enlightened  age  of  jurisprudence,  when  the  facilities  for  read- 
ing and  writing  are  multiplied,  learning  flourishes,  and  prop- 
erty law  has  taken  a  strong  root.  Instances  of  gifts  causa 
mortis  are  found  among  the  traditions  of  savage  tribes,  and  in 
the  earliest  records  of  authentic  history ;  and  the  student  of 
the  oldest  Greek  classical  poems  becomes  readily  familiar  with 
them.1  Testamentary  bequests  in  an  unlettered  age  could 
hardly  have  been  made,  in  fact,  in  any  other  manner. 

Our  own  law  on  the  subject  has  been  traced  back  more 
immediately  to  the  Roman  jurisprudence,  whose  doctrines  we 
have  in  the  main  adopted,  but  with  some  important  quali- 
fications. The  equity  courts  of  England  took  such  gifts 
early  under  their  special  protection,  our  first  reported  cases 
being  decided  in  chancery  about  1710.2  In  1751  Lord  Hard- 
dent  on  the  condition  of  death  result-  donations,  and  thus  aid  in  working 
ing  therefrom.  clear  of  all  attempts  to  borrow  an  Eng- 

The  chief  difficulties  found  in  re-  lish  definition  from  the  Institutes  of 
ducing  the  body  of  our  decisions  to  a  Justinian. 

concise  definition  appear  to  be  these  :  l  See  2  Bl.  Com.  514.  Blackstone 
(1st)  that  the  essential  conditions  to  thinks  the  civilians  borrowed  the  law 
such  gifts  are  not  always  clearly  seen ;  of  gifts  causa  mortis  from  the  Greeks. 
(2d)  that  uncertainty  has  always  pre-  And  in  his  note  ib.,  instances  of  such 
vailed  as  to  how  far  the  gift  must  be  donations  are  referred  to,  in  the  Odys- 
in  expectation  of  death.  As  much  of  sey,  b.  17,  v.  78,  from  Telemachus  to 
the  confusion  grows  out  of  decided  Piraeus,  and  from  Hercules,  in  the  Al- 
differences  between  our  English  and  cestis  of  Euripides,  v.  1020.  But  such 
American  gifts  causa  mortis  and  the  gifts  were  probably  made  much  ear- 
old  donatio  causa  mortis  of  the  Romans,  lier.  See  Gen.  xlviii.  22;  Plutarch's 
it  would  be  better  for  our  courts  to  des-  Solon, 
ignate  these  transfers  as  gifts  and  not  *  2  Bl.  Com.  514 ;  Jones  v.  Selby, 
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wicke  reviewed  the  subject  at  length,  and  traced  for  the  first 
time  in  English  judicial  history  the  vital  connection  between 
the  common  and  civil  law  of  such  transfers.  It  would  appear 
that  Bracton  and  Swinburne,  of  the  early  writers,  had  made 
the  civil  law  of  donations,  as  laid  down  in  the  Institutes, 
somewhat  familiar  to  the  English  lawyers ;  and  that  this 
kind  of  gift  was  not  altogether  new  in  practice  even  at  that 
early  period.  But  the  clear-headed  Chancellor,  referring  to 
a  description  of  these  Roman  gifts  in  Swinburne,  since  ad- 
mitted to  be  inaccurate,  as  consisting  of  three  several  kinds, 
showed  here  a  determination  to  found  an  independent  Eng- 
lish law  of  gifts  causa  mortis ;  they  were  not,  he  said,  to  be 
allowed  in  England  farther  than  the  civil  law  on  that  head 
had  been  received  and  allowed.  And  admitting  that  the 
civil  law  might  sometimes  dispense  with  delivery  in  gifts  of 
this  description,  he  laid  down  the  English  rule  as  one  which 
required  delivery  throughout.  "  The  consequence  is,"  he 
says,  u  that  by  the  civil  law,  as  received  and  allowed  in  Eng- 
land, and  consequently  by  the  law  of  England,  tradition  or 
delivery  is  necessary  to  make  a  good  donation  mortis  causa."  1 
So  this  mode  of  transfer  came  into  our  law  with  the  gift 
qualities  quite  prominent. 

§  137.  Gifts  Causa  Mortis  contrasted  with  Ordinary  Gifts, 
Legacies,  etc.  —  It  might  not  be  easy  to  say  with  precision 
whether  a  gift  causa  mortis  is  an  imperfect  gift,  to  take  effect 
only  on  a  condition  precedent ;  or  a  vested  gift,  defeasible  on 

Free,   in  Oh.   300 ;  2  Kent  Com.  445.  rectness  of  the  following  Latin  defini- 

And   see  Drury  v.  Smith,  1  P.  Wms.  tion,  and  the  inaccuracy  of  Swinburne, 

404 ;  Lawson   v.   Lawson,   1  P.  Wms.  pt.  1,  §  7,  pi.  2,  in  setting  forth  three 

440.     Kent  takes  Jones  v.  Selby,  supra  species    of   donations,    is   noticed   by 

(A.  D.  1710),   as   the  earliest  English  Lord  Loughborough  in  Tate  v.  Hiibert, 

case.     But  in  1708,  Hedges  v.  Hedges  2  Ves.  Jr.  119.     This  Latin  definition 

(Prec.    in     Ch.     209)      was    decided,  is  from   the    Institutes    of   Justinian, 

wherein  the  Lord  Chancellor,  though  lib.  ii.  tit.  7,  §  1 :  "  Mortis  causa  donatio 

not  passing  upon  the  doctrine  specially,  est,  quae  propter  mortis  fit  suspicionem  ; 

was  led  to  point  out  the  difference  be-  cum  quis  ita  donat  ut  si  quid  humani- 

tween  a  legacy  and  donatio  causa  mortis,  tfts  ei  contigisset,  haberet  is,  qui  acci- 

in  accordance  with  a  rule  already  ad-  pit;    sin   autem    supervixisset  is',   qui 

mitted  to  exist.  donabit,   reciperet ;  vel   si  eum  dona- 

1  Ward  v.  Turner,  2  Ves.  Sen.  436.  tionis  poenituisset,  aut  prior  decesserit 

How  far  delivery  is  still  to  be  deemed  is  cui  donatum  sit." 
essential  is  considered,  post.    The  cor- 
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subsequent  conditions :  it  appears  to  be  regarded  now  in  the 
one  aspect,  and  now  in  the  other ;  but  the  latter  aspect  is  the 
better  one.1  At  all  events,  such  gifts  are  distinguishable  on 
principle  from  legacies.  For  that  title  which  passes  on  deliv- 
ery is  so  far  perfected  in  the  donee  before  the  donor's  death, 
that  the  property  does  not  become  liable  to  contribution  with 
legacies  in  case  the  assets  prove  insufficient  for  the  settlement 
of  debts,  but  is  only  subject  to  creditors  on  the  broader  prin- 
ciple that  perfected  gifts  must  not  prevail  to  the  extent  of 
defrauding  persons  with  prior  rights.2  Nor,  upon  a  like 
reasoning,  can  the  requirements  of  the  statutes  of  wills, 
regarding  formalities  of  execution  and  probate,  the  appoint- 
ment of  a  legal  representative,  or  the  common  incidents  of 
administration,  have  any  application  to  this  class  of  transfers. 
The  will  which  gives  a  legacy,  too,  may  have  been  made  long 
before  the  testator  apprehended  death  ;  but  the  gift  causa 
mortis  springs  out  of  the  peril  as  really  apprehended. 

On  the  other  hand,  a  gift  causa  mortis,  even  after  passing 
the  formalities  of  delivery,  differs  from  gifts  inter  vivos  at 
our  law,  not  only  in  setting  up  the  condition  of  death,  but  in 
further  being  subject  to  revocation  by  the  donor  himself,  and 
requiring  that  the  donee  actually  survive  him.  Kent  says  that 
it  was  a  disputed  point  with  the  Roman  civilians  whether  such 
donations  resembled  a  proper  gift  or  a  legacy ;  but  that  the 
correct  opinion  finally  established  was,  that  while  a  gift  was 
irrevocable,  a  gift  causa  mortis  was  conditional  and  revocable 
and  of  a  testamentary  character,  and  made  in  apprehension  of 
death.3  In  the  early  opinion  of  the  English  chancery  courts, 
the  gift  causa  mortis  was  regarded  as  a  mere  testamentary 
disposition.4  Blackstone  has  ranked  these  transfers,  together 

1  See  Basket  v.  Haskell,  107  U.  S.  deceased  donor.     These  conditions  are 

602.     A  gift  causa  mortis  must  be  com-  the  only  qualifications  that  distinguish 

pletely  executed,  precisely  as  required  gifts  mortis  causa  and  inter  vivos.     Mr. 

in  the  case  of  gifts  inter  vii-os,  subject  Justice  Matthews,  ib.  609. 
to  be  divested  by  the  happening  of  any          2  2  Kent  Com.  448,  n.  ;  Marshall  v. 

of  the  conditions  subsequent;  that  is,  Berry,  13   Allen,  43,  46;  Bouv.  Diet, 

upon  actual  revocation  by  the  donor,  "  Gifts  ;  "  Moore  v.  Dart-on,  4  De  G.  & 

or  by  the    donor's   surviving  the  ap-  Sm.  517.     And  see  supra,  §  113  et  seq. 
prehended  peril,  or  outliving  the  donee,         3  2  Kent  Com.  444. 
or  by  the  occurrence  of  a  deficiency  of         4  See  Jones  v.  Selby,  Free,  in  Ch. 

assets  necessary  to  pay  the  debts  of  the  300  (A.  D.  1710). 
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with  legacies,  under  title  by  will  and  administration  ;  and  our 
later  elementary  writers  on  these  subjects  usually  treat  of 
gifts  causa  mortis  in  the  same  connection.1 

§  138.  The  Same  Subject.  —  The  truth  is,  that  gifts  causa 
mortis  occupy  a  middle  ground  between  ordinary  gifts  and 
legacies ;  in  some  respects  they  partake  of  the  nature  of  a 
contract,  in  others  they  are  testamentary.  And  so  was  it 
with  the  Roman  donation.  The  civilians  have  pointed  out 
no  less  than  eight  points  of  similarity  which  such  donations 
bore  to  legacies,  and  four  points  in  which  they  were  quite  dis- 
similar, in  some  of  which  respects  the  gift  causa  mortis  of  our 
law  presents  a  parallel.2  Nor  have  our  writers  and  the  courts 
failed  to  enlarge  upon  the  particulars  which  on  the  one  hand 
clearly  distinguish  such  transfers  from  legacies,  and,  on  the 
other,  from  gifts  inter  vivos.3  In  no  respect  is  the  gift  causa 
mortis  so  closely  allied  to  the  former  species  of  property  as  in 
the  incomplete,  ambulatory,  revocable  character  of  the  trans- 
fer while  the  donor  lives  ;  while  its  chief  characteristic  as  a 
gift  at  English  and  American  law  must  be  seen  in  the  deliv- 
ery formalities  which  attend  its  due  execution. 

Whatever  is  designed  to  take  effect  as  a  gift  causa  mortis 
must  be  carefully  distinguished  from  intended  testamentary 
dispositions.  Thus,  if  a  person,  with  a  view  to  approaching 
death,  should  make  a  will  which  fails  of  complete  execution 
under  the  statute,  this  abortive  testamentary  act  cannot  be 
construed  into  a  valid  gift  causa  mortis.4"  For  the  formalities 
attending  a  will  are  one  thing,  and  the  formalities  of  a  gift 
causa  mortis  quite  another.  Nor  can  instruments  in  writing 
utterly  wanting  the  mutual  formalities  and  the  binding  con- 
sideration which  should  attend  contracts  be  sustained  as 


1  2  Bl.  Com.  514;    1  Wms.  Ex'rs, 
pt.  2,  bk.  2,  oh.  2,  §  4  ;  3  Redf.  Wills, 
2d  ed.  322  et  seq. 

2  Colquhoun  Rom.  Law,  §  1072. 

8  In  1  Wms.  Ex'rs,  7th  Eng.  ed. 
781,  the  differences  are  thus  pointed 
out:  I.  Unlike  a  legacy,  because  (1) 
probate  is  unnecessary  ;  (2)  executor's 
assent  is  unnecessary.  II.  Unlike  a 
gift  inter  vivos,  because  (1)  it  ia  revo- 


cable under  circumstances  ;  (2)  it  may 
be  made  to  donor's  wife ;  (3)  it  is  liable 
to  legacy  duty  ;  (4)  it  is  liable  to  debts  of 
testator  on  deficiency  of  assets.  But 
this  analysis  is  far  from  satisfactory. 

4  Miller  v.  Jeffress,  4  Gratt.  472; 
Stone  v.  Gerrish,  1  Allen,  175 ;  Grat- 
tan  v.  Appleton,  3  Story,  755  Mech- 
ling's  Appeal,  2  Grant  Cas.  167; 
Hainor  v.  Moore,  8  Ohio  St.  239. 
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enforceable  contracts  after  the  death  of  the  party  executing, 
when  the  design  was  manifestly  that  of  making  a  gift  to  take 
effect  after  death.1  Any  promise  to  give,  which  is  meant  to 
take  effect  only  after  the  decease  of  the  party  promising,  and 
is  unaccompanied  by  that  mode  of  delivery  recognized  in 
gifts  causa  mortis,  must  be  regarded  as  nudum  pactum  and 
unenforceable  ;  unless  some  legally  binding  consideration  in- 
terposed may  support  it  as  a  contract,  or  a  solemn  execution 
bring  it  up  to  the  footing  of  a  will.2 

So,  too,  should  an  intended  gift  causa  mortis  be  distin- 
guished from  that  which  was  meant  to  be  a  gift  inter  vivos. 
For  the  requisites  of  these  gifts  and  the  consequences  of  a 
transfer  are  not  identical,  and  circumstances  which  could  not 
affect  the  one  might  utterly  invalidate  the  other.  Thus,  one 
might  make  a  gift  which  if  inter  vivos  would  be  irrevocable, 
but  if  causa  mortis  might  be  revoked.  As  controversies  of 
this  character  will  arise  after  a  donor's  death,  the  formalities 
in  either  case  being  usually  slight,  it  is  often  hard  to  say 
to  which  class  the  gift  should  be  appropriately  referred  ; 
but  where  delivery  was  made  under  such  near  approach  of 
death  as  consists  with  the  supposition  that  the  giver  contem- 
plated it,  a  gift  causa  mortis  will  be  presumed  rather  than  the 
ordinary  gift  inter  vivos.5  Under  such  circumstances  the 
giver  need  not  expressly  declare  that  his  gift  is  accompanied 
by  the  condition  of  death  from  the  existing  peril,  for  the  law 
will  infer  it  for  him.4 

§  189.  Gift  Causa  Mortis  ;  Distinguished  from  a  Contract  or 
Transfer  upon  Consideration.  —  A  gift  causa  mortis  is,  like  any 
other  gift,  substantially  a  gratuitous  transfer.  Nor  does  grat- 


1  Stone  v.  Gerrish,  1  Allen,  J7£>; 
Hamor  v.  Moore,  8  Ohio  St.  239.  In 
Stone  v.  Gerrish  a  person  executed  and 
delivered  an  instrument  under  seal, 
purporting  to  direct  his  administrator 
to  pay  a  certain  sum  to  A.  The  pay- 
ment directed  was  by  way  of  gratuity, 
and  the  deed  was  not  witnessed  by  as 
many  persons  as  the  statute  required 
for  testamentary  writings. 
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2  See  Frost  v.   Frost,  33  Vt.  639; 
Basket  v.  Hassell,  107  U.  S.  602. 

3  Merchant   v.   Merchant,   2  Bradf. 
(N.  Y.  Surr.)  432;  Delmotte  v.  Taylor, 
1   Redf.    (N.  Y.   Surr.)   417;    1  Wrns. 
Ex'rs,  7th  Eng.  ed.  772. 

4  Ib. ;  Gardner  v.  Parker,  3  Madd. 
184  ;  Staniland  v.  Willott,  3  Mac.  &  G. 
664,   675.     A  liter,    where    a   gift  inter 
vivos  was  plainly  intended.     Edwards 
v.  Jones,  1  Myl.  &  Cr.  226. 
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itude,  family  affection,  or  other  like  motive  prompting  the 
donor  to  its  execution  render  it  otherwise.  Yet  services 
might  be  rendered  by  a  party  in  the  expectation  of  just  com- 
pensation from  the  estate,  or  even  upon  some  distinct  under- 
standing that  a  legacy  would  be  bestowed  in  return.  And 
here,  once  more,  the  idea  of  a  gratuity  should  be  separated 
from  that  of  legal  and  binding  consideration,  in  case  a  claim 
is  brought  against  the  estate  of  the  deceased  party  who  has 
received  benefits  by  the  party  who  rendered  them.  The 
mortuary  gift  may  fail  for  informality  ;  not  so,  however,  the 
mutual  contract  for  recompense.  Hence,  if  a  gift  causa 
mortis  were  promised,  partly  from  motives  of  affection  and 
partly  upon  consideration  of  services  rendered,  and  the  gift 
failed  for  want  of  formality,  the  question  would  be  riot  so 
much  what  was  the  amount  of  the  gift  per  se,  as  what  was 
the  understood  amount  of  recompense.1 

The  transfer  of  property  in  one's  sickness  may  be  by  way 
of  recompense,  payment,  or  sale  on  sufficient  consideration, 
and  not  by  way  of  gift  at  all.2 

§  140.  General  Division  of  Subject  for  this  and  Succeeding 
Chapters.  —  The  peculiar  features  of  these  death-gifts  at  our 
law,  and  the  modifications  under  which  the  Roman  doctrine 
of  donations  causa  mortis  has  been  admitted  into  the  jurispru- 
dence of  England  and  America,  will  further  appear  in  the 
course  of  this  and  the  succeeding  chapters.  The  law  of  gifts 
causa  mortis  will  be  treated  at  length  under  the  following 
heads:  (1.)  the  capacity  of  parties  to  the  gift;  (2.)  the 
property  which  may  be  given  ;  (3.)  expectation  of  death  ; 
(4.)  the  method  of  executing  the  gift,  including  delivery ; 
(5.)  the  effect  of  execution  as  between  donor  and  donee,  in- 
cluding revocation  of  the  gift;  (6.). effect  of  execution  as  to 
third  persons,  including  the  donor's  creditors;  (7.)  qualified 
gifts  causa  mortis ;  (8.)  general  policy  of  such  gifts. 

§  141.  As  to  Capacity  of  Parties  to  the  Gift;  Donor's  Testa- 
mentary or  Contract  Capacity.  —  (1.)  As  to  the  capacity  of  par- 

1  Frost  v.  Frost,  33  Vt.  639.  Semble  the  claimant  in  Stone  v.  Gerrish,  1  Al- 
that  this  principle  might  have  availed  len,  175. 

2  McCarty  v.  Kearnan,  86  HI.  291. 
VOL.  ii.  9  129 
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ties  to  the  gift.  Of  the  general  rules  of  mental  incapacity 
and  fraud  as  applicable  to  gifts  we  have  already  spoken,  the 
usual  standard  being  that  of  contracts.1  But  gifts  causa 
mortis  present  some  singular  aspects ;  and  it  might  be  a  fair 
question  whether  the  mental  test  should  not  be  testamentary 
rather  than  contract  capacity.  By  the  imperial  law  of  Rome, 
whoever  would  make  a  donation  in  contemplation  of  death 
must  have  been  capable  of  making  a  testament ;  and  Ulpian 
has  noted  various  classes  of  persons  —  such  as  those  deaf  aud 
dumb,  Christian  apostates,  and  so  on  —  who  could  contract, 
and  yet  were  disqualified  from  making  a  donatio  causa  mortis, 
for  want  of  testamentary  capacity.2 

But  as  the  formalities  attending  the  execution  of  the 
Roman  donation  causa  mortis  partook  far  more  of'the  testa- 
mentary character  than  the  corresponding  gifts  of  our  law,  — 
certain  writings  in  presence  of  witnesses  being  required,  — 
the  two  cases  cannot  be  deemed  quite  analogous.  Our  gifts 
inter  vivos  certainly  rank  with  contracts.  And  while  wills 
are  usually  made  with  reference  to  a  general  disposition  of 
one's  whole  estate,  real  and  personal,  gifts  causa  mortis  are 
still  for  the  most  part,  and  some  will  say  altogether,  solitary 
and  exceptional  transfers,  with  the  formalities  attendant  upon 
gifts  inter  vivos.  And,  from  another  point  of  view,  there  is  a 
decided  difference  between  wills  and  gifts ;  for  a  testamen- 
tary disposition  may  be  planned  and  executed  whenever  the 
owner  of  property  sees  fit  to  do  so  in  the  exercise  of  a  sound 
and  disposing  mind  and  memory;  whereas  the  gift  causa 
mortis  should,  properly  speaking,  be  made  in  the  closer  con- 
templation of  approaching  death,  often,,  too,  under  circum- 
stances when  the  mind  is  little  likely  to  be  clear  and  the  will 
unfettered.  Why  might  it  not  be  said,  then,  in  the  absence 
of  positive  adjudication,  that  the  test  of  mental  capacity  here 
is  essentially  that  of  mental  capacity  for  the  gift  causa  mortis  ; 
and  not,  as  an  arbitrary  test,  either  that  of  testamentary 
capacity  or  ordinary  contract  capacity? 

Any  such  gift,  so  far  as  it  largely  diminishes  the  giver's 

1  See  supra,  §§  58,  69. 

2  See  Pand.  39,  6,  7,  §  6  ;  Colquhoun  Rom.  Law,  §  1069. 
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general  estate,  or  any  number  of  such  gifts  made  contempo- 
raneously to  different  parties,  would  seem,  then,  to  call  for 
evidence  of  that  sound  and  disposing  mind  capable  of  appre- 
ciating one's  full  relation  to  the  proper  objects  of  his  bounty, 
which  is  the  usual  testamentary  test.  But  otherwise,  and 
especially  where  some  trifling  memento  is  given  accompanied 
by  deliveiy,  the  test  of  ordinary  gifts  or  contracts  might 
fairly  suffice.1  That  gifts  causa  mortis  ought  under  all  cir- 
cumstances to  be  jealously  scrutinized,  and  set  aside  without 
hesitation  in  every  case  of  doubt,  since  the  opportunities  are 
peculiarly  favorable  for  one  in  attendance  upon  a  dying  man 
to  influence  unduly  the  disposition  of  his  effects,  and  even  to 
appropriate  without  permission  what  he  might  afterward 
claim  as  a  gift,  the  decisions  abundantly  show.2  The  absence 
of  other  persons  adversely  interested  under  such  circum- 
stances makes  it  the  more  incumbent  upon  the  claimant  to 
show  the  bona  fides  of  the  transfer.3 

§  142.  The  Same  Subject.  —  Bat,  to  confine  the  discussion 
more  closely  to  the  classes  of  persons  absolutely  disqualified 
by  the  law,  it  would  appear  that,  with  reference  to  gifts  causa 
mortis,  the  principles  which  regulate  testamentary  capacity 
rather  than  contract  capacity  are  favored  in  some  of  our 
States,  as  under  the  Roman  law.  But  the  inclination  of  the 
courts  in  other  States  is  precisely  opposite.  Thus,  in  New 
Hampshire,  it  is  held  that  the  wife's  gift  causa  mortis  is,  like 
her  will,  valid  only  by  the  husband's  consent.4  In  Massachu- 
setts, on  the  other  hand,  the  sweeping  language  of  the  mar- 
ried women's  acts,  which  allow  the  wife  to  bargain,  sell,  and 
convey,  and  enter  into  any  contracts  with  reference  to  her 
separate  property,  in  the  same  manner  as  if  she  were  sole,  is 


1  See  opinion  in  Crum  v.  Thornley, 
47  111.  102. 

2  Shirley  v.  Whitehead,  1  Ired.  Ch. 
130  ;  Buncombe  v.  Richards,  46  Mich. 
166 ;  19  Ch.  D.  603 ;  Thorp  v.  Amos, 
1  Sandf.  Ch.  26 ;  supra,  §  60.     And  see 
post,  as  to  delivery. 

3  Ib.  The  transaction  should  be  scru- 
tinized carefully  to  ascertain  whether  it 
was  freely  and  intelligently  performed, 


because  there  is  much  room  for  fraud 
and  mistake.  See  Ellis  r.  Secor,  31 
Mich.  185.  In  this  case  the  opinion  of 
the  court  favors  the  policy  of  such  gifts 
more  highly  than  might  be  elsewhere 
conceded.  • 

4  Jones  v.  Brown,  34  N.  H.  439 ; 
Sch.  Hus.  &  Wife,  §§  441,  469.  See 
Moore  v.  Barton,  4  De  G.  &  Sm.  517. 
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held  quite  sufficient  to  empower  her  to  make  a  valid  gift 
causa  mortis,  independently  of  the  statute  of  wills.1 

§  143.  The  Same  Subject;  Other  Questions  of  Capacity  as  to 
Parties.  — •  Other  questions  of  capacity  have  arisen  respecting 
the  parties  who  occupy  the  marital  relation,  and  their  gifts 
causa  mortis.  Thus,  the  validity  of  such  a  gift  to  the  donor's 
wife  has  long  been  set  forth  by  common-law  writers,  as  an 
incident  which  quite  distinguishes  this  kind  from  gifts  inter 
vivos.2  The  incident  now  survives  the  distinction  ;  for,  doubt- 
less, a  gift  causa  mortis  from  husband  to  wife  is  as  good  as 
before,  while  such  gifts  inter  vivos  are  to  be  deemed  no  longer 
inevitably  void.3  Nor,  in  a  case  free  from  fraud  or  undue  in- 
fluence, does  there  appear  any  good  reason  why  a  wife  may 
not  make  her  own  husband  the  donee  causa  mortis  of  property 
belonging  to  her  separate  use.4  Gifts  of  this  character,  like 
those  inter  vivos,  may,  of  course,  be  made  from  parent  to 
child  ;  and  so,  too,  from  a  child  of  suitable  capacity,  acting 
freely  and  voluntarily,  to  his  parent.5 

§  144.  As  to  the  Property  given  ;  Whether  Gift  may  embrace 
Donor's  Whole  Property.  —  (2.)  As  to  the  property  which  may 
be  given.  At  the  outset,  it  should  be  asked,  whether  a  gift 
causa  mortis  may  embrace  the  whole  of  the  donor's  property. 

The  Roman  law  in  this  respect  was  changed  by  legislation 
from  time  to  time,  for  the  protection  of  the  heir  as  against 
excessive  dispositions,  whether  by  legacy  or  gift.  By  the 
Twelve  Tables,  the  power  of  an  unlimited  disposition  had 
been  conceded ;  and  that  the  heir  might  not  be  stripped  of 
his  patrimony,  the  Furian  law  was  enacted  (about  183  B.  c.), 

1  Marshall  v.  Berry,  13  Allen,  43.  §§  370,  384,  as  to  the  modern  rule  of 
Says  Wells,  J.,  of  the  gift  causa  mortis:  gifts  inter  vivos  from  husband  to  wife; 
"  Although    it    is   of    a   testamentary  also  ib.  §  441,  as  to  the  husband's  gift 
character  in  some  of  its  incidents,  .  .  .  causa  mortis. 

yet,  inasmuch  as,  by  our  law,  an  actual  3  Gardner  v.  Gardner,  20  Wend.  526 ; 

delivery,  or  some  equivalent   act,  by  Turpin  v.  Thompson,  "1  Met.  (Ky.)  420; 

the  donor,  in  his  lifetime,  is  necessary  Meach  v.  Meach,  24  Vt.  591. 

to  its  validity,  we  think  it  must  be  re-  4  Caldwell  v.  Renfrew,  33  Vt.  213. 

garded  as,  in  its  essential  character,  a  And,  as  to  the  wife's  gift  causa  mnrli's, 

gifi."  see  further,  Lawrence  r.  Bartlett,  2  Al- 

2  1   Wms.  Ex'rs,  7th  Eng.  ed.  781  ;  len,  36 ;  Sch.  HUB.  and  Wife.  §  4(i9. 

2  Kent  Com.  445 ;  Bouv.  Diet.  Donatio  6  Baxter  v.  Bailey,  8  B.  Monr.  336  ; 
Mortis  Causa.  See  Sch.  Hus.  and  Wife,  Thompson  v.  Thompson,  12  Tex.  327. 
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which  made  a  thousand  asses  the  maximum  that  any  legatee 
or  donee  causa  mortis  could  take.  According  to  Gaius,  this 
law  failed,  because  a  testator  with  five  thousand  asses  might 
distribute  the  whole  property  among  five  legatees  or  donees, 
and  leave  the  heir  empty-handed.  Next  came  the  Voconian 
law  (about  169  u.  c.),  which  declared  that  no  such  legatee  or 
donee  should  take  more  than  the  heir ;  but  this  likewise 
failed,  because  the  ancestor  might  distribute  the  estate  among 
such  a  multitude  of  legatees,  that  the  heir's  portion  would  be 
too  small  to  justify  him  in  undertaking  the  burden  of  succes- 
sion. Finally,  the  Falcidian  law  (40  B.  c.)  was  passed,  which 
prohibited  giving  away,  in  legacies  and  donations  causa  mortis, 
more  than  three-fourths  of  one's  entire  estate,  whereby  at 
least  one-fourth  of  the  property  was  secured  to  the  heir  ;  and 
this  collar,  once  slipped  on,  held  fast.1 

This  curious  contest  between  state  and  citizen,  in  which 
the  latter,  aided  no  doubt  by  the  cunning  of  legal  advisers, 
contrived  so  long  to  evade  the  spirit  while  conforming  to  the 
letter  of  the  law,  is  not  without  its  lesson  for  modern  legis- 
lators. Our  own  statutes  appear  less  solicitous  for  the  heir ; 
but  provisions,  somewhat  resembling  those  of  the  Falcidian 
law,  are  sometimes  introduced  into  our  legislation  for  the 
benefit  of  husband  or  wife.2  And,  while  it  would  be  diffi- 
cult to  say  just  how  large  a  proportion  of  one's  estate  might 
or  might  not  be  bestowed  by  a  gift  causa  mortis,  indepen- 
dently of  positive  legislation,  the  doctrine  has  been  stoutly 
maintained  of  late  that  gifts  causa  mortis  cannot  prevail  to 
the  extent  of  an  utter  disposition  of  all  the  donor's  personal 
property,  since  the  effect  might  be  to  set  at  naught  the 
wholesome  provisions  of  our  statutes  of  wills.3" 

§  145.  The  Same  Subject.  —  This  is  certainly  a  strong  posi- 
tion for  general  policy  ;  but  only  tenable  in  the  legal  sense  on 
the  assumption  that  it  is  best  to  make  a  final  stand  against  these 
informal  death-bed  dispositions,  regardless  of  all  precedent. 
For,  as  it  has  been  contended,  on  the  other  hand,  no  English 

1  Gaius,  §§  <224-227.  326.    And  see  Wells,  J.,  in  Marshall 

2  See  Seh.  Hus.  and  Wife,  §  464.         v.  Berry,  13  Allen,  43. 
8  Headley   v.  Kirby,  18  Tenn.  St. 
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or  American  case  can  be  found  up  to  1851,  where  any  attempt 
has  been  made  to  limit  the  operation  of  a  gift  causa  mortis  on 
account  of  the  comparative  or  absolute  extent  of  the  property 
disposed  of;  and  if  a  man  of  great  worldly  possessions  may 
hand  over,  in  his  last  illness,  securities  to  the  amount  of 
thousands  of  dollars,  and  so  far  modify  his  will,  it  is  not  easy 
to  say,  with  our  eyes  open  to  the  decisions,  that  an  humble 
laborer,  having  only  a  hundred  dollars  laid  by  in  his  strong- 
box, may  not  deliver  his  money  as  well.1  And  if  such  a  gift 
of  one's  whole  personal  property  is  void,  what  exact  propor- 
tion thereof  will  be  transmissible  ? 

§  146.  The  Same  Subject;  Conflicting  Decisions  considered. 
—  But  the  two  modern  cases  which  thus  antagonize  in  prin- 
ciple differed  considerably  in  fact.  Both  were  American  cases, 
and  decided  at  about  the  same  time :  the  one,  in  1851,  in 
Pennsylvania;2  the  other,  soon  after,  in  Vermont,  in  1852.3 
In  the  Pennsylvania  case,  the  disposition  set  up  as  a  gift 
causa  mortis  was  to  a  sister-in-law,  as  against  the  next  of  kin, 
and  consisted  of  clothing,  various  articles  of  jewelry,  trunks, 
teaspoons,  a  promissory  note,  and  a  bank-book  ;  all  of  which 
a  dying  woman  was  claimed  to  have  fully  given  by  merely 
handing  over  keys,  and  saying  to  this  donee,  "  All  that  I 
have  is  here,  and  all  is  yours ;"  or  other  words  to  that  effect. 
The  attempt  to  establish  a  will  utterly  disinheriting  kindred 
by  little  else  than  a  donor's  word  of  mouth  could  hardly  have 
been  more  palpable.  On  the  other  hand,  the  Vermont  case 
presented  a  disposition  from  husband  to  wife,  which  was 
clearly  evidenced  by  a  deed  of  gift  carefully  expressed  and 
executed  in  a  most  deliberate  manner ;  and  there  are  intima- 
tions in  the  opinion  that  the  delivery  was  yet  more  formal. 
These  cases  might,  perhaps,  be  reconciled,  as  concerns  the 
present  inquiry,  by  the  suggestion  that  distinct  articles  of 
value  and  distinct  species  of  personal  property,  requiring  in 
themselves  different  modes  and  acts  of  delivery,  are  not  to  be 
considered  as  embraced  in  one  single  contemporaneous  dis- 
position by  way  of  gift  causa  mortis,  where  the  evidence  of 

1  Meach  v.  Meach,  24  Vt.  591.  3  Meach  v.  Meach,  24  Vt.  591. 

2  Headley  v.  Kirby,  18  Penn.  St.  326. 
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perfect  and  deliberate  intention  on  the  donor's  part,  accom- 
panied by  suitable  delivery,  is  not  conclusive  ;  that,  as  a 
general  rule,  complex  dispositions  by  a  gift  causa  mortis, 
whether  of  various  distinct  species  of  property  made  all  to  a 
single  person,  or  of  sundry  chattels  made  among  various  indi- 
viduals, on  a  single  occasion,  are  not  to  be  favored,  because 
too  closely  resembling  informal  wills,  especially  if  the  effect 
be  to  greatly  prejudice  the  rights  of  widow,  husband,  and 
next  of  kin  ;  and  that  such  involved  and  sweeping  gifts,  if 
sustainable  at  all,  are  only  so  on  clear  and  consistent  evi- 
dence of  a  sound  and  disposing  mind  and  memory  in  the 
donor  amounting  to  testamentary  capacity,  of  freedom  on  his 
part  from  fraud  and  undue  influence,  considering  all  the 
surroundings,  and  of  suitable  acts  of  delivery,  applied  accord- 
ing to  the  subject-matter  to  the  several  species  of  property 
and  the  several  donees.  For  gifts  causa  mortis,  if  admissible 
to  the  extent  of  disposing  of  the  whole  or  the  greater  part  of 
one's  personal  estate,  are  accompanied  by  legal  formalities  so 
slight  at  the  best  that  they  call  for  little  favor  when  they 
purport  to  dispose  in  the  mass  of  that  which  should  either  be 
specifically  separated  and  delivered,  or  else  bestowed  by  a 
will  duly  executed.1 


1  In  thus  intimating  the  opinion 
that  a  gift  causa  mortis  may  be  good  in 
some  cases,  notwithstanding  it  in  effect 
disposes  of  all  one's  personal  property, 
we  do  not  mean  to  sustain  the  views  of 
Chief  Justice  Redfield  in  Meach  v. 
Meach,  24  Vt.  591  (which  presents 
some  peculiar  aspects  for  consideration 
elsewhere),  utterly,  and  without  quali- 
fication, as  against  those  very  clearly 
and  sensibly  expressed  in  Headley  v. 
Kirby,  18  Penn.  St.  326  ;  but  rather  to 
reconcile  the  cases,  if  possible,  hold 
fairly  to  the  authorities  of  the  past, 
and  treat  the  question  as  one  which 
has  not  yet  been  passed  upon  by  the 
courts  in  all  its  bearings.  One  great 
objection  to  such  gifts  is,  that  where 
they  amount  to  a  full  disposition  they 
are  apt  to  be  complex,  as  was  certainly 
true  of  Headley  v.  Kirby,  which  we 


believe  to  have  been  rightly  decided 
on  its  general  merits.  But  is  a  gift 
causa  mortis  of  the  whole  necessarily 
more  complex  than  of  part  of  one's 
property  ?  A  man  owning  a  large  for- 
tune might  give  away  mortgages,  notes, 
bonds,  and  furniture,  amounting  to 
perhaps  a  quarter  part  of  what  he 
owned,  and  yet  the  gift  would  be  quite 
as  complex  as  in  that  before  the  Penn- 
sylvania court.  On  the  other  hand,  if 
the  dying  woman  had  there  deliber- 
ately handed  her  clothing  to  A.,  her 
jewelry  to  B.,  the  promissory  note  to 
C.,  and  so  on,  with  appropriate  acts  of 
delivery  in  each  case,  on  what  principle 
could  it  have  been  asserted  that  A.,  B., 
C.,  and  the  rest  had  not  each  a  valid 
gift  causa  mortis?  or  that  A.'s  gift,  B.'s 
gift,  or  C.'s  gift  would  have  been  valid, 
if  nothing  had  been  given  to  D.  ?  or  if, 
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The  fact,  then,  that  such  gift  constitutes  the  principal  part, 
or,  indeed,  almost  the  whole,  of  the  donor's  property,  will 
not,  it  is  held,  necessarily  prevent  it  from  taking  effect.1 

§  147.  Gift  Causa  Mortis  is  confined  to  Personal  Property; 
Corporeal  and  Incorporeal  Kinds  included.  —  A  gift  causa 
mortis  is  confined  to  personal  property,  and,  from  the  nature 
of  the  transfer,  cannot  extend  to  real  estate.2  It  embraces, 
of  course,  every  species  of  corporeal  personal  property,  - 
such  as  furniture,  books,  money,  gold-dust,  and  the  like.3 
But,  as  to  incorporeal  personal  property,  the  law  has  under- 
gone changes.  Originally  a  gift  causa  mortis  could  only  be 
made  of  chattels  which  passed  by  manual  delivery ;  then 
bank-notes,  lottery-tickets,  and  notes  regularly  indorsed  or 
paj-able  to  bearer,  were  added  by  the  decisions ;  still  later, 
on  the  principle  of  assignment,  bonds  and  choses  in  action 
generally ;  and  at  length,  consistently  with  the  liberal  doc- 
trines of  equity  elsewhere  noticed,  various  kinds  of  incor- 
poreal chattels,  where  the  written  muniment  of  title  was 
passed  over  with  the  intention  of  transfer,  though  without 
full  legal  formalities,  —  as  in  the  case  of  bills,  notes,  certifi- 
cates of  deposit,  or  bonded  securities  wanting  a  legal  indorse- 


again,  the  donor  had  held  back  the  tea- 
spoons, and  given  the  rest  of  the  things, 
one  by  one,  to  A.  ? 

But  as  to  the  general  impolicy  of 
sustaining  these  extensive  dispositions, 
or  perhaps  gifts  causa  mortis  at  all,  with- 
out the  solemnities  attending  wills, 
that  is  a  different  matter.  And  on 
this  issue  the  language  of  the  court  in 
Headley  v.  Kirby  is  well  worth  quot- 
ing :  "  The  gift  in  the  case  before  us 
professes  to  embrace  all  the  donor's 
property,  and  to  be  made  in  prospect 
of  death,  and  is  therefore  a  will,  if  it 
receive  the  sanction  of  law.  .  .  .  This 
case  is  so  entirely  peculiar  in  its  char- 
acter, that  if  we  take  our  statute  of 
wills  as  the  general  rule  for  such  dis- 
positions, as  we  are  bound  to  do,  and 
treat  the  cases  of  donationes  mortis  causa 
as  exceptions  which  are  not  to  be  ex- 
tended by  way  of  analogy,  then  we  are 
clear  of  all  embarrassment  as  to  the 
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principle  on  which  the  case  is  to  be 
decided.  It  is  not  pretended  that  any 
gift  like  this  has  ever  been  held  good  ; 
and  it  may  be  safely  declared  that  no 
mere  gift  made  in  prospect  of  death, 
and  professing  to  pass  all  one's  prop- 
erty to  another,  to  take  effect  after 
death,  can  be  valid  under  our  statute 
of  wills,  no  matter  what  delivery  may 
have  accompanied  it.  If  this  is  not 
true,  then  it  is  plain  that  the  statute  of 
wills,  so  far  as  it  is  intended  to  exclude 
all  modes  of  disposing  of  personal  prop- 
erty at  death,  which  it  does  not  pro- 
vide for,  is  repealed  by  the  decisions  of 
the  courts."  And  see  §  197,  post. 

1  Michener  v.  Dale,  23  Penn.  St.  59. 
This  case  tends  to  limit  the  doctrine  of 
Headley  v.  Kirby,  18  Penn.  St.  326. 

2  Bouv.  Diet.  Donatio  Mortis  Causa  ; 
Meach  v.  Meach,  24  Vt.  591. 

3  Michener  v.  Dale,  23  Penn.  St.  59. 
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ment.1  It  would  be  useless  to  attempt  to  reconcile  the  earlier 
and  later  authorities  in  this  respect ;  for  in  the  matter  of 
delivery  there  has  been  a  steady  progression  in  favor  of  aiding 
a  donation  intent  imperfectly  executed,  whether  the  gift  be 
inter  vivos  or  causa  mortis.2 

So  great  is  the  change  which  the  influence  of  equity  has 
wrought  in  the  law  of  delivery,  that  a  bond  or  note  secured 
by  mortgage,  which  formerly  could  riot  be  the  subject  of  a  gift 
causa  mortis  at  all,  is  now,  by  the  law  both  of  England  and 
America,  held  to  be  transferable  in  this  manner,  notwith- 
standing the  non-observance  of  full  formalities.3  And  so 
may  a  policy  of  insurance  on  the  donor's  life  be  given  away 
causa  mortis*  Also  shares  of  stock,  though  not,  according 
to  some  authorities,  without  a  regular  transfer  before  the 
donor's  death.5  Also,  subject  to  possible  formalities  of  deliv- 
ery, a  savings-bank  deposit.6 

The  obligation  of  the  donee  himself  is,  like  that  of  any  stran- 
ger, a  suitable  object  of  gift ;  such  gift  amounting  to  a  forgive- 
ness of  the  debt.7  In  short,  any  chose  in  action,  or  chattel 
incorporeal,  short  of  the  donor's  own  obligation,  appears  now 
capable  of  being  made  the  subject  of  a  gift  causa  mortis.8 

§  148.  Exception  as  to  Gift  of  Donor's  own  Promissory  Note, 
Contract,  etc.  —  But  this  limit  is  placed  to  gifts  causa  mortis 
of  incorporeal  chattels,  that  the  donor's  own  promise,  whether 


1  Duffield  v.  Elwes,  1  Bligh,  N.  s. 
497  ;  Rankin  y.  Weguelin,  27  Beav. 
309 ;  McConnell  v.  McConnell,  11  Vt. 
290 ;  Southerland  v.  Southerland,  5 
Bush,  591 ;  2  Kent,  447 ;  Chase  v.  Red- 
ding, 13  Gray,  418,  per  Shaw,  C.  J.; 
Waring  v.  Edmonds,  11  Md.  424  ;  Lee 
v.  Boak,  11  Gratt.  182  ;  Gardner  v. 
Gardner,  20  Wend  526  ;  Bates  v.  Kemp- 
ton,  7  Gray,  382 ;  Westerlo  v.  Be  Witt, 
36  N.  Y.  340.  But  see  Overton  v.  Saw- 
yer, 7  Jones  L.  6. 

a  See  cases  as  to  delivery,  supra, 
c.  2,  and  infra,  c.  6 ;  Ellis  v.  Secor,  31 
Mich.  185  ;  Basket  v.  Hassell,  107  U.  S. 
602. 

3  Duffield  i>.  Elwes,  1  Bligh,  N.  s. 
497,  overruling  s.  c.  1  Sim.  &  Stu.  239 ; 


Brown  v.  Brown,  18  Conn.  410 ;  Hurst 
v.  Beach,  5  Madd.  351 ;  Chase  v.  Red-- 
ding, 13  Gray,  418. 

*  Witt  v.  Amis,  1  B.  &  S.  109. 

5  Cf.  Lambert  v.  Overton,  13  W.  R. 
227;   Moore  v.  Moore,  L.  R.  18  Eq. 
474  ;  with  supra,  c.  2 ;  Grymes  v.  Hone, 
49  N.  Y.  17. 

6  See  next  c. 

7  Lee  v.  Boak,  11  Gratt.  182  ;  Moore 
v.  Barton,  4  De  G.  &  Sm.  517  ;  Dar- 
land  i?.  Taylor,  52  Iowa,  503 ;  Gardner 
v.  Gardner,  22  Wend.  525  ;  c.  6,  post. 

8  As  the  gist  of  the  rule  lies  in  the 
capability  of  the  thing  for  a  complete 
delivery  by  way  of  gift,  we  shall  recur 
to  this  subject  more  in  detail  under 
methods  of  execution. 
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in  the  shape  of  promissory  note,  unaccepted  bill,  or  contract 
generally,  given  in  the  prospect  of  approaching  death,  and  only 
to  take  effect  at  or  after  his  death,  is  not  a  valid  gift  causa 
mortis.  This  point  is  at  last  settled  by  numerous  authorities.1 
For  the  practical  result  of  sustaining  such  an  executory  con- 
tract would  be  to  enable  a  dying  man  to  make  informal 
disposition  of  his  estate  by  creating  in  favor  of  his  friends,  at 
pleasure,  debts,  without  a  shadow  of  legal  consideration  to 
uphold  them.  Nor  is  a  draft  or  check  on  his  own  funds, 
unaccepted  and  unhonored  by  the  person  or  depositary  upon 
whom  it  is  drawn,  any  more  than  would  be  a  delivery-order 
upon  an  agent  who  failed  to  deliver  before  his  authority  was 
revoked,  a  valid  gift  causa  mortis ;  and  this,  no  matter  what 
bank-book  or  other  voucher  may  have  accompanied  such 
draft  or  check  as  a  mere  accessory  and  not  the  principal 
thing.2  In  other  words,  the  only  kind  of  incorporeal  prop- 
erty which  a  donor  may  thus  give  away  is  that  which  subsists 
at  his  death,  as  in  some  sense  a  third  party's  obligation  to  the 
donee,  or  perhaps  the  donee's  own  obligation,  which  the 
donor  meant  to  surrender,  but  never  the  mere  obligation  of 
the  donor  himself.3 

§  149.  The  Same  Subject ;  English  Cases.  —  Let  us  examine 
this  doctrine,  with  its  reasons,  somewhat  in  detail,  since  the 
occasion  for  any  such  exception  to  the  general  rule  of  gifts 


1  Flint  v.  Pattee,  33  N.  H.  520 ; 
Parish  v.  Stone,  14  Pick.  198;  Ray- 
mond v.  Sellick,  10  Conn.  480 ;  Brown 
v.  Moore,  3  Head,  671 ;  Smith  ?;.  Kit- 
tridge,  21  Vt.  238;  Starr  v.  Starr,  9 
Ohio  St.  74 ;  Harris  v.  Clark,  3  Comst 
93,  overruling  Wright  v.  Wright,  1 
Cow.  598 ;  Gough  v.  Tindon,  8  E.  L. 
&  Eq.  507. 

*  Bank  v.  Williams,  13  Mich.  282 ; 
Beak's  Estate,  In  re,  L.  R.  13  Eq.  489 ; 
Harris  v.  Clark,  3  Comst.  92 ;  McKen- 
zie  v.  Downing,  25  Ga.  669. 

3  This  doctrine  has  not  always  pre- 
vailed, however.  In  the  early  New  York 
case  of  Wright  v.  Wright  a  precisely  op- 
posite view  was  entertained.  Wright 
v.  Wright,  1  Cow.  598.  But  in  one 
State  after  another  that  decision  has 
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since  been  questioned,  and  Harris  v. 
Clark,  decided  in  1849  by  the  New 
York  Court  of  Appeals,  upsets  it  en- 
tirely. Harris  v.  Clark,  3  Comst.  93  ; 
Flint  v.  Pattee  and  other  cases  cited 
supra.  The  English  cases  now  fully 
establish  the  same  rule  ;  not,  however, 
without  bringing  into  discredit  the 
early  case  of  Lawson  v.  Lawson,  which 
sustained  as  a  gift  causa  mortis  a  bill 
drawn  upon  a  goldsmith  by  a  dying 
husband,  to  pay  £100  to  his  wife  to 
buy  her  mourning,  —  Lord  Lough- 
borough's  later  suggestion,  that  the 
drawing  of  the  bill  was  in  the  nature 
of  an  appointment,  being  hardly  satis- 
factory. See  Lawson  v.  Lawson,  1  P. 
Wms.  441,  as  explained  in  Tate  v.  Hil- 
bert,  2  Ves.  Jr.  Ill,  121. 
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causa  mortis  is  not  at  first  glance  apparent.  Lord  Lough- 
borough,  in  Tate  v.  Hilbert^  appears  to  have  led  the  way ; 
deciding  that  where  a  person,  in  his  last  illness,  gave  to  one 
donee  his  promissory  note  for  a  sum  of  money,  and  to  another 
a  check  on  his  banker,  payable  to  bearer,  which  was  not  real- 
ized before  his  death,  neither  gift  was  good.1  For  the  one, 
he  held,  was  no  transfer  of  property,  but  a  promise ;  while 
the  other  was  meant  to  take  effect  presently  through  an 
agent  whose  authority  was  revoked  by  the  giver's  death. 
Though  Lord  Loughborough  held  to  old-fashioned  views 
concerning  the  delivery  of  negotiable  paper,  this  decision 
would  still  be  justified,  and  fairly  too,  upon  these  grounds. 
And  to  much  the  same  purport  is  the  language  of  Romilly, 
M.  R.,  as  recently  as  1868,  in  Hewitt  v.  Kaye,  where  the 
principle  is  more  fully  elucidated,  with  references  to  later 
English  cases :  "  When  a  man  on  his  death-bed  gives  to 
another  an  instrument,  such  as  a  bond  or  promissory  note,  or 
an  I.  O.  U.,  he  gives  a  chose  in  action,  and  the  delivery  of  the 
instrument  confers  upon  the  donee  all  the  right  to  the  chose 
in  action  arising  out  of  the  instrument.  But  a  check  is  noth- 
ing more  than  an  order  to  obtain  a  certain  sum  of  money, 
and  it  makes  no  difference  whether  the  money  is  at  a  banker's 
or  anywhere  else.  It  is  an  order  to  deliver  the  money ;  and 
if  the  order  is  not  acted  upon  in  the  lifetime  of  the  person 
who  gives  it,  it  is  worth  nothing."2  Here  a  testatrix  had 
given  a  check  at  night,  and  died  in  the  course  of  the  night, 
and  before  the  check  could  be  presented  for  payment.  And 
the  same  rule  as  to  checks  and  drafts  is  reaffirmed  in  a  later 
case,  where  a  donor  in  his  last  illness  accompanied  the  gift 
by  a  delivery  of  the  banker's  pass-book.3 

1  Tate  v.  Hilbert,  2  Ves.  Jr.   111.     would  be  contrary  to  the  current  of 
And  see  Holliday  v.  Atkinson,  5  B.  &     authorities.     Cf.  Hewitt  v.  Kaye,  supra, 


C.  501. 

2  Hewitt  v.  Kaye,  L.  R.  6  Eq.  198. 

8  Beak  v.  Beak,  L.  B.  13  Eq.  489. 

We  are  not  to  understand  the  lan- 
guage of  Romilly,  M.  li  ,  above  quoted, 


with  Tate  r.  Hilbert,  2  Ves.  Jr.  Ill  ; 
Gough  v.  Tindon,  8  E.  L.  &  Eq.  507 ; 
Holliday  v.  Atkinson,  5  B.  &  C.  601. 
Nor  does  1  B.  &  S.  109,  where  the  de- 
livery of  a  banker's  deposit-note  was 


concerning    bonds,   promissory   notes,  upheld,   militate  against    the  general 

and   I.  O.  U.'s,  as  tending  to  sustain  principle  that  a  donor's  own  promis- 

a  donor's   own   obligations,  as   distin-  sory  note  or  bare  promise,  by  whatever 

guished    from    his    checks  ;    for    this  writing  evidenced,  cannot  be  the  sub- 
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§  150.  The  Same  Subject ;  American  Cases.  —  Turning  to  the 
American  decisions,  we  find  this  later  doctrine  asserted  with 
more  positiveness ;  indeed,  vigor  and  breadth  of  application 
usually  distinguish  the  American  decisions  on  this  whole  sub- 
ject of  modern  incorporeal  gifts  from  those  more  tentative 
and  cautious  of  the  English  equity  courts,  —  their  judges, 
with  an  inborn  reluctance  to  cut  loose  from  the  old  prece- 
dents, seeking  too  often  to  reconcile  the  irreconcilable,  while 
ours  overturn  whatever  precedents  are  in  the  way,  and  press 
steadily  forward.  The  Massachusetts  case  of  Parish  v.  Stone 
is  a  leading  case  to  the  point  that  a  donor's  own  prom- 
issory note,  payable  to  the  donee's  order,  cannot  be  the  sub- 
ject of  a  gift  causa  mortis  ;  for  it  was  not,  in  effect,  as  the 
court  reasoned,  a  gift  of  the  money  represented  by  the  writ- 
ing. And  it  made  no  difference  that  the  donor  intended  a 
death-bed  gift ;  rior  even  that  his  object  was  the  praiseworthy 
one  of  equalizing  the  distribution  of  his  estate.1  And  the 
courts  of  Connecticut  and  Vermont  were  prompt  in  pro- 
nouncing against  the  same  dangerous  donations.2  For,  as 
was  urged  by  Judge  Waite,  as  early  as  1835,  in  Raymond  v. 
SeUick)  putting  the  decision  on  the  vantage-ground  of  public 
policy,  if  notes  executed  by  a  man  in  his  last  illness,  and 
without  consideration,  were  binding  upon  his  estate,  a  new 
method  would  be  devised  of  disposing  of  estates  without  the 
formalities  of  wills ;  and  serious  consequences  might  follow.3 
In  the  later  Vermont  case  of  Smith  v.  Kittridge,  the  court, 
upon  full  deliberation,  refused  to  sustain  a  promise  to  pay 
to  one's  order  so  much  money,  "to  be  paid  out  of  my  es- 
tate after  my  decease."  For  it  was  in  no  sense  a  gift  causa 
mortis  ;  nor  could  it  be  supported  as  a  contract  between  the 
parties,  or  a  debt  against  the  testator;  the  intention  of  the 

ject  of  his  gift  causa  mortis.     So  that  good  gift  causa  mortis.      Mead,  Re,  15 

the  latter  continues,  doubtless,  the  law  Ch.  D.  651. 

of  England,  although  the  recent  Eng-          x  Parish  v.  Stone,  14  Pick.  198.  And 

lish  decisions  bear  more  directly  upon  see   Carr  v.  Silloway,   111   Mass.  24; 

the  validity  of  a  donor's  checks  and  Warren  v.  Durfee,  126  Mass.  338. 
drafts.  2  Raymond  v.  Sellick,  10  Conn.  480 ; 

The  gift  of  a  check  upon  a  banker  Holley  v.  Adams,  16  Vt.  206. 
payable  on  so  many  days'  notice,  and          3  Waite,  J.,  in  Raymond  v.  Sellick, 

in  fact  after  the  donor's  death,  is  not  a  10  Conn.  480. 
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dying  man  was  to  make  it  a  legal  claim  in  another's  favor 
against  his  estate,  on  the  mere  consideration  of  love  and 
affection,  which  is  not  enough  to  create  a  valid  obligation, 
either  at  law  or  in  equity.1 

So  with  a  giver's  unaccepted  checks  and  drafts,  the  present 
drift  of  the  American  decisions  is  equally  plain.  Harris  v. 
Clark  is  a  leading  New  York  case  on  this  point.  A  draft 
was  made  upon  parties  in  a  distant  city,  who  had  funds  of 
the  donor  in  their  hands ;  the  donee  indorsed  it,  but,  before 
the  drawees  had  accepted,  the  donor  died.  The  intention 
being  that  the  gift  should  take  effect  only  in  case  of  the 
donor's  death,  the  transaction  could  not  be  upheld  as  an  ordi- 
nary gift ;  nor,  being  a  sort  of  executory  promise,  would  the 
court  sustain  it  as  a  gift  causa  mortis?  The  same  rule  was 
applied  some  fifteen  years  later,  in  a  Michigan  case,  where  one 
in  extremis  drew  his  check  upon  a  bank,  with  directions  to  the 
payee  to  defray  the  drawer's  funeral  expense  out  of  it,  and 
to  pay  the  balance  to  his  heirs.  The  check  had  not  been  ac- 
cepted at  the  bank  when  the  drawer  died.  Says  Christiancy, 
J. :  "  Without  acceptance  by  the  bank,  or  some  special  un- 
dertaking on  its  part,  we  do  not  think  the  bank  could  be 
held  liable  upon  a  check,  as  such,  to  the  payee.  There  is 
no  privity  of  contract  between  the  payee  and  the  drawee; 
and  if  the  money  is  not  paid  upon  the  check,  the  drawee  is 
only  accountable  to  the  drawer."  3 

§  151.  Such  Gifts  sustained  where  Drawee  accepts  the  Instru- 
ment, etc.  —  But  as  to  bills  of  exchange,  drafts,  checks,  and 
orders  generally,  acts  tantamount  to  the  acceptance  of  the 
instrument  by  the  drawee  give  the  transaction  a  new  charac- 
ter ;  and  as  it  might  then  be  said  that  the  agent  had  com- 
pleted the  required  transfer  for  his  principal,  or  that  there 
was  an  obligation  of  a  third  party,  as  in  a  chose  actually  de- 
livered before  the  donor's  death,  or,  in  other  words,  that  the 
drawee  had  become  liable  as  a  trustee  to  carry  out  the  donor's 

1  Smith  v.  Kittridge,  21  Vt.  238.  fund.     Bank  of  Republic  v.  Millard,  10 

a  Harris    v.   Clark    (A.   D.   1849),   3  Wall.  152. 

Comst.   93.     The  principle  is,  that  a         8  Bank  r.  Williams  (A.  D.  1865),  13 

check  upon  a  bank  account  is  not  of  Mich.   282,   291.      See    also    Trust  v. 

itself  an  equitable  assignment  of  the  Board  of  Publication,  8  Lea,  652. 
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intention.  Any  such  instrument  thus  accepted  before  the 
donor's  death  becomes  the  valid  subject  of  a  gift,  and  goes 
into  effect  under  the  usual  conditions.1  But  if  such  accept- 
ance be  not  made  until  after  the  donor's  death,  it  should  not 
in  reason  suffice ;  though  there  are  exceptional  instances,  as 
it  appears,  where  the  gift  would  not  be  suffered  to  fail 
through  the  default  of  the  drawee  or  third  party,  when  the 
donor  and  donee  had  done  all  that  was  needful  on  their  part 
to  enable  the  gift  to  take  effect.2 

What  we  have  said  applies,  of  course,  to  the  gift  of  one's 
own  note,  check,  or  other  promise,  and  not  where  the  instru- 
ment is  intended  to  discharge  one's  legal  obligation.3 

§  152.  As  to  Expectation  of  Death  ;  Civil  and  Common  Law 
Doctrines.  —  (3.)  As  to  expectation  of  death.  Here  has  been 
found  some  conflict  of  opinion ;  but  the  English  and  Ameri- 
can authorities,  on  the  whole,  appear  to  have  settled  down  to 
a  clear,  uniform,  and  reasonable  doctrine.  Whatever  dis- 
crepancy may  have  existed  in  the  past,  is  to  be  attributed 
mainly  to  an  attempt  to  conduct  the  broader  analogies  of  the 
Roman  law  into  our  own  jurisprudence.  The  Institutes  of 
Justinian  did  not  regard  it  as  necessary  that  the  donor  should 
be  in  imminent  danger  of  death :  it  was  enough  if  he  were 
moved  by  the  general  apprehension  of  death,  as  the  common 
lot  of  humanity.  Hence  was  it  said  that  the  intention  should 
be  expressed  in  such  gifts  ;  "  as  that  the  donor  is  sick,  about 
to  travel,  or  engage  in  war,  or  at  a  time  of  epidemic  or  gen- 


1  See  Harris  v.  Clark  and  Bank  v. 
Williams,  supra ;  Bromley  v.  Brunton, 
L.  R.  6  Eq.  275;  Boutts  v.  Ellis,  17 
Beav.  121;  s.  c.  4  De  G.,  M.  &  G. 
249. 

3  See  Bromley  ».  Brunton,  L.  R.  6 
Eq.  275  ;  Boutts  v.  Ellis,  17  Beav.  121 ; 
s.  c.  4  De  G.,  M.  &  G.  249.  It  is  inti- 
mated in  Harris  v.  Clark,  3  Comst.  93, 
that  a  draft  accepted  before  or  ajler  the 
donor's  death  would  have  operated. 
As  concerns  acceptance  in  the  latter 
contingency,  this  dictum  seems  to  be 
an  incorrect  one.  See  supra,  §§  77,  86, 
as  to  gifts  inter  vivos  under  similar  cir- 
cumstances. Rolls  v.  Pearce,  5  Ch.  D. 
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730,  favors  the  idea  that  if  the  check 
has  been  negotiated  during  the  donor's 
lifetime,  the  gift  holds  good,  notwith- 
standing presentment  upon  the  drawee 
is  not  made  until  after  the  donor's 
death.  Here  the  check  was  drawn  by 
one  resident  in  Italy  upon  his  banker 
in  London,  and  was  deposited  by  the 
donee  in  a  foreign  bank.  See  also 
Beals  v.  Crowley,  59  Cal.  665. 

3  See  Warren  v.  Durfee,  126  Mass. 
338 ;  108  Mass.  242.  The  promissory 
note  of  a  husband  given  by  him  causa 
mortis  to  his  wife  has  no  such  consid- 
eration as  will  sustain  the  transaction. 
Whitaker  v.  Whitaker,  52  N.  Y.  368. 
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eral  pestilence,  or  on  account  of  the  general  frailty  of  human 
nature."  *  But  while  motives  so  liberal  might  have  influenced 
the  donor,  the  donation,  at  the  civil  law,  became  ipso  facto 
void,  if  the  donor  was  fortunate  enough  to  escape  the  antici- 
pated danger.2 

In  this  last  respect  we  indeed  follow  the  civil  law  ;  but,  ac- 
cording to  the  decided  weight  of  authorities,  no  such  wander- 
ing and  indefinite  expectation  of  death  is  available  for  gifts 
causa  mortis  in  the  law  of  England  and  America.  This  will 
appear  from  a  rapid  review  of  the  authorities. 

The  early  inclination  of  the  English  courts  was  plainly  to 
treat  the  gift  causa  mortis  as  a  strict  death-bed  disposition. 
44  Last  illness  "  is  the  expression  of  the  older  cases  ;  and  in 
Blackstone  this  death-bed  disposition  is  spoken  of  as  made 
by  4t  a  person  in  his  last  sickness,  apprehending  his  dissolution 
near."  3  In  one  of  the  early  cases,  Eyre,  C.  B.,  seems  to  have 
gone  so  far  as  to  declare  that  there  must  be  positive  evidence 
that  the  gift  was  made  in  the  last  illness :  this,  however,  is 
too  broad  a  statement.4 

44  Peril  of  death  "  is  another  expression,  favored  apparently 
at  a  somewhat  later  period,  —  this  suggesting  an  enlargement 
of  the  old  doctrine:  that  one  need  not  be  literally  on  his 
death-bed,  but  might  make  the  gift  whenever  in  extremis;  as, 
for  instance,  if  exposed  to  death  by  shipwreck,  or  an  approach- 
ing battle.  So,  too,  came  into  later  use  such  expressions  as 
"expectation  of  death"  or  44 contemplation  of  death."5  But 
as  the  idea  of  such  a  donation  expands,  the  question  presses, 
Is  it  the  actual  circumstance  of  approaching  death,  or  the 
donor's  own  apprehension  of  death  which  seems  to  approach, 
that  shall  most  truly  determine  the  character  and  validity 
of  the  gift?  That  the  circumstance  of  approaching  death 
alone  is  insufficient,  a  moment's  reflection  will  show.  Inten- 

1  See  Colquhoun  Rom.  Law,  §  1071 ;     dictum  is  not  found  in  the  other  report, 

4  Bro.  C.  C.  72.     See  1  Wms.  Ex'rs,  pt. 
2,  bk.  2,  c.  2,  §  4,  n. 

5  Story,  Eq.  Jur.  §§  606,  607;  Roper 
Legacies,  26 ;  1  Wms.  Ex'rs,  pt.  2,  bk. 
2,  c.  2,  §  4  ;  Duffield  v.  Elwes,  1  Bligh, 


Inst.  lib.  2,  tit.  7. 

2  Ib. 

3  2  Bl.  Com.  514.    And  see  Gardner 
v.  Parker,  3   Madd.    184 ;    Lawson   v. 
Lawson,  1  P.  Wms.  441. 


4  Eyre,  C.  B.,  as  reported  in  Blount    N.  s.  497,  530  ;  Tate  v.  Leithead,  Kay, 
v.  Burrow,  1  Ves.  Jr.  546.    But  this    658 ;  Gardner  v.  Parker,  3  Madd.  184. 
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tion  enters  as  an  element  into  every  transaction.  And  a  gift 
should  not  be  other  than  of  the  ordinary  kind,  if  made  by  a 
man  well,  and  fearing  nothing,  though  a  shot  from  an  assas- 
sin's pistol  might  send  him  into  eternity  a  moment  later. 

§153.  The  Same  Subject;  American  Cases.  —  As  the  law 
stood  about  half  a  century  ago,  there  was  too  much  inclina- 
tion, among  eminent  jurists,  to  react,  so  as  to  specially  favor 
the  donor's  apprehension  in  gifts  causa  mortis  ;  and  it  had  be- 
come clear  by  this  time  that  the  Roman  law  contemplated  not 
only  one's  illness,  but  his  infirmity  or  old  age,  or  external  or 
anticipated  danger,  as  conditions  which  admitted  of  such  dona- 
tions. Hence  Chancellor  Kent's  statement  of  the  law  of  gifts 
causa  mortis  was  loose.  "  It  is  essential  to  them,"  he  says, 
"  that  the  donor  make  them  in  his  last  illness,  and  in  contem- 
plation and  expectation  of  death,  and  with  reference  to  their 
effect  after  his  death  ;  "  and  he  then  proceeds  to  point  out  the 
conditions  above  noticed,  under  which  an  apprehension  of 
death  might  arise,  in  accordance  with  the  Roman  law.1  A 
reader  might  thus  have  supposed  —  whether  the  learned 
instructor  so  designed  it  or  not  —  that  either  (1)  a  circum- 
stance,— namely,  last  illness, — or  (2)  a  general  contempla- 
tion of  death,  was,  of  itself,  unaided  by  the  other,  enough 
to  clothe  a  transfer  with  the  incidents  of  a  gift  causa  mortis, 
—  a  position  which  is  certainly  incorrect. 

About  the  time  Kent's  Commentaries  became  the  recog- 
nized standard  of  American  jurisprudence,  was  decided,  in 
Pennsylvania,  the  case  of  Nicholas  v.  Adams,  wherein  the  law 
of  gifts  causa  mortis  was  ably  reviewed  by  Chief  Justice 
Gibson,  and  at  a  period  favorable  to  ranking  this  among  the 
American  leading  cases  on  the  subject.2  Here  the  issue 
with  the  older  decisions  is  fairly  met,  and  the  time-honored 
opinion  refuted,  that  gifts  causa  mortis  have  exclusive  refer- 
ence to  death-bed  sickness.  The  definition  of  Justinian's 
Institutes,  he  observes,  is,  "  quad  propter  mortis  fit  suspici- 
onem," 3  —  not  a  word  about  sickness.  It  is  indifferent,  he 

i  2  Kent  Com.  444,  2d  and  3d  edi-  2  Nicholas  v.  Adams  (A.  D.  1836),  2 
tions.  And  see  Roper  Legacies,  26.  Whart.  17. 

3  Supru,  §  137. 

144 


CHAP.    V.]        GIFTS   CAUSA    MORTIS  ;    PRELIMINARIES. 


§154 


proceeds  to  say,  whether  the  peril  of  death  be  induced  by 
sickness,  or  any  other  cause.  Thus,  the  peril  past,  the  gift 
of  a  soldier  or  malefactor  might  be  retracted,  though  made  in 
perfect  health,  when  going  to  battle  or  to  execution.  So  far 
the  Chief  Justice  had  reasoned  well ;  but  in  the  next  state- 
ment he  conveyed  a  misapprehension,  which  later  courts  have 
been  put  to  some  pains  in  rectifying.  "  A  groundless  appre- 
hension of  death,"  is  his  language,  "is  necessarily  as  opera- 
tive to  make  a  gift  conditional  as  if  the  danger  were  real." 
"  I  would,  therefore,"  he  adds,  "  briefly  define  a  donatio  causa 
mortis  to  be  a  conditional  gift,  dependent  on  the  contingency 
of  expected  death."  l 

§  154.  The  Same  Subject.  —  In  a  number  of  late  American 
cases,  where  the  attempt  was  made  to  push  the  doctrine  of 
Nicholas  v.  Adams  to  its  legitimate  consequences,  the  element 
of  death  has  been  restored  by  the  courts  to  its  proper  place. 
Thus,  a  soldier  going  to  the  front,  and  with  that  general  fore- 
boding of  the  uncertainties  of  life  to  which  an  active  campaign 
may  expose  him,  puts  a  sum  of  money  or  some  other  chattel  into 
the  hands  of  a  friend,  saying,  "  I  give  you  this;  it  is  your  own 


1  See  remarks  by  Woodward,  J.,  in 
Michener  v.  Dale,  23  Penn.  St.  59, 
criticising  Nicholas  v.  Adams,  supra. 
It  is  not  so  much  with  regard  to  the 
facts  on  which  the  court  passed  in  the 
foregoing  case,  —  for  the  gift  in  ques- 
tion had  been  made  only  some  three 
weeks  before  his  death,  by  one  labor- 
ing under  a  complication  of  consump- 
tion and  paralysis,  from  which  he  died, 
—  as  in  the  loose  views  enunciated  by 
one  so  eminent  as  Chief  Justice  Gib- 
son, concerning  the  expectation  of 
death  essential  to  a  gift  causa  mortis, 
that  later  American  courts  have  felt 
compelled  to  review  the  decision  and 
pronounce  it  unsatisfactory.  For  if 
the  only  requisite  be  that  the  donor  has 
some  vague  and  groundless  apprehen- 
sion of  deatli  in  mind  at  the  time  of 
giving,  how  many  gifts  inter  vivos  might 
afterwards  be  recalled  by  the  giver,  on 
the  plea  that  a  condition  had  been  an- 
nexed which  failed.  Or,  if  he  died  at 

VOL.  II. 


last,  how  often  would  a  simple  result- 
ing trust  for  the  donor  have  to  be 
turned  into  a  gift  causa  mortis  by  con- 
struction, merely  because  of  that  gen- 
eral contemplation  of  death,  accom- 
panying the  transfer,  which  prompts 
any  prudent  man  to  sit  down  and  pen 
his  will,  while  hoping  and  meaning  to 
enjoy  his  worldly  goods  many  years 
longer.  The  drift  of  argument  in  this 
case  was  to  set  up  that  one  may,  un- 
der a  misapprehension  of  approaching 
death,  or  with  a  general  reference  to 
some  hazardous  exposure,  make  a  gift 
causa  mortis;  and  though  he  recover 
from  that  attack,  or  escape  from  that 
peril,  and  die  afterwards  from  another 
cause,  or  in  some  manner  but  dimly 
apprehended  as  possible  when  he  made 
the  gift,  the  exit  of  life  shall  so  relate 
back  to  the  donor's  misapprehension, 
or  imperfect  apprehension,  as  to  make 
the  transfer  a  good  one  causa  mortis. 

10  145 


§154 


GIFTS   OF   PERSONAL   PROPERTY. 


[PART  v. 


in  case  I  never  return ;"  or,  "  Give  it  to  A.  as  hers  if  I  never 
return ;  "  or  using  some  other  expression  of  like  purport.  This 
comes  within  the  rule  of  an  enlarged  peril  of  death,  to  be  sure. 
But  is  any  such  twilight  expectation  of  death,  between  dawn 
and  day,  enough  to  base  a  gift  causa  mortis  upon?  The  soldier 
may  come  home  safely,  or  he  may  die  a  natural  death  while 
away  ;  the  seeds  of  disease  may  already  be  in  his  system,  and 
the  fatal  malady  that  which  he  would  never  have  contracted  in 
the  service  ;  even  if  killed,  it  may  be  from  an  accidental  dis- 
charge of  his  own  gun,  or  in  a  railway  car,  and  not  necessarily 
from  wounds  received  in  battle,  or  even  from  an  enemy's  gun. 
Rightly,  then,  is  it  determined  that  such  transfers  cannot 
stand  as  gifts  causa  mortis ;  but  that  the  giver  should  have 
the  particular  cause  of  death  clearly  at  hand,  and  make  his 
gift  with  an  especial  reference  to  its  mortal  issue.1  And  the 
same  principle  applies  where  one  makes  a  transfer  in  con- 
templation of  a  hazardous  journey.2 

But  an  apprehension  of  approaching  death  from  old  age 
and  failing  health  may,  under  strong  circumstances,  justify  a 
gift  causa  mortis.  A  transfer  of  this  kind  was  sustained  in  a 
recent  New  York  case,  where  the  giver,  a  man  about  eighty 
years  old,  was  in  failing  health,  and  so  continued  until  he 
died  from  the  cause  apprehended.3 


1  Gourley  v.  Linsenbigler,  51  Penn. 
St.  345  ;  Dexheimer  v.  Gautier,  5  Rob. 
(N.  Y.)  216  ;  Irish  v.  Nutting,  47  Barb. 
370;  Smith  v.  Dorsey,  38  Ind.  451; 
Linsenbigler  v.  Gourley,  56  Penn.  St. 
166 ;  Craig  v.  Kittredge,  46  N.  H.  57. 
The  opinion  of  the  court  in  Irish  y. 
Nutting,  supra,  is  full  and  exhaustive. 
Here  it  was  said,  by  Bacon,  P.  J. : 
"  In  view  of  the  decisions,  and  the 
principle  which  runs  through  them  all, 
I  think  it  is  impossible  to  maintain  the 
gift  in  this  case  as  a  donatio  mortis  causa, 
The  element  of  illness,  in  any  degree, 
does  not  enter  into  the  case,  nor  does 
it  come  within  the  category  of  the  con- 
ceived near  approach  of  death  from 
an  impending  or  apprehended  peril." 

So  in  Gourley  v.  Linsenbigler,  51 
Penn.  St.  345,  Read,  J.,  says  (1865)  : 
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"  It  is  evident  that  the  language  used 
by  the  authorities  in  speaking  of  '  in 
contemplation  of  death/  'in  expecta- 
tion of  death/  or  '  in  apprehension  of 
death/  —  applies  to  the  cases  of  illness 
ending  in  death,  the  last  illness  which 
makes  it  a  death-bed  disposition/' 

But  see  contra,  Gass  v.  Simpson,  4 
Cold.  288  (1867),  which  appears  to  have 
been  wrongly  decided  on  the  facts. 
Milligan,  J.,  dissents.  Even  here  it  is 
admitted  that  "  a  general  apprehension 
of  death  from  the  mortality  of  man 
will  not  be  sufficient." 

2  Walden  v,  Dixon,  5  Monr.  170. 
That  such  transactions  cannot  stand  as 
irrevocable  and  absolute  gifts  inter  vivos 
has  already  been  seen,  supra,  §  131. 

8  Grymes  v.  Hone,  49  N.  Y.  17. 


CHAP.   V.]        GIFTS   CAUSA   MORTIS;   PRELIMINARIES. 


§155 


§  155.  The  Same  Subject;  English  Cases.  — While  the  Eng- 
lish cases  seem  never  to  have  dwelt  upon  that  extension  of 
the  causes  of  death  which  the  phrase  "peril  of  death"  would 
seem  to  imply,  but  rather  to  have  viewed  gifts  causa  mortis 
as  made  in  sickness,  they  certainly  justify  no  such  gifts  when 
made  under  a  vague  and  uncertain  apprehension  of  death. 
These  two  ideas  are  kept  together  as  coexistent,  by  the  best 
of  the  later  judges,  —  extremity  of  sickness,  and  contempla- 
tion of  death  therefrom.1  Says  Lord  Eldon,  in  1827 :  "  Nothing 
can  be  more  clear  than  that  this  donatio  mortis  causa  must 
be  a  gift  made  by  a  donor  in  contemplation  of  the  conceived 
approach  of  death."2  Lord  Cottenham,  in  a  later  case,  would 
not  sustain  a  gift  causa  mortis  where  the  evidence  did  not 
show  that  the  transaction  took  place  while  the  donor  was  in 
such  a  state  of  illness  or  expectation  of  death  as  would  war- 
rant a  supposition  that  the  gift  was  made  in  contemplation  of 
that  event.3  And  in  1852  a  gift  made  by  one  in  the  appre- 
hension of  death  from  epilepsy  was  decided  not  to  remain 
subject  to  the  further  uncertainties  of  precarious  health  fol- 
lowing the  attack,  after  the  immediate  peril  which  occasioned 
the  transfer  had  passed  away.4 

It  is  true,  however,  in  a  certain  limited  sense,  that  a 
groundless  apprehension  of  death  may  render  a  gift  conditional 
on  death ;  the  situation  thus  offered  being  that  one  in  imme- 
diate danger  of  death  gave  with  this  particular  exigency  in 
view;  and  as  a  consequence  of  his  recovery  therefrom,  the 
gift  causa  mortis  is  defeated  by  the  condition  of  death  not 
happening.  Such  being  the  case,  and  the  original  apprehen- 
sion proving  groundless,  it  is  immaterial  that  death  follows 
sooner  or  later  from  a  cause  not  proximately  regarded  in  the 
gift.  Thus  was  it  in  the  English  case  of  Staniland  v.  Willott, 


1  See   Sir  John  Leach,  in  Gardner 
v.   Parker,   3  Madd.  185;    Duffield  v. 
Elvves,  1  Bligh,  N.  s.  497;  Edwards  v. 
Jones,    1  Myl.   &  Cr.  235 ;    Staniland 
v.  Willott,  3  Mac.  &  G.  664. 

2  Duffield  v.  Elwes,  1  Bligh,  N.  s. 
497. 

8  Edwards  v.  Jones,  1  Myl.  &  Cr. 
235.    And  see  the  language  of  Tate  v. 


Leithead,  Kay,  658  (1854) :  "  A  donatio 
mortis  causa  can  only  be  established 
by  a  necessary  implication,  or  an  ex- 
pressed intention  that  the  gift  should 
not  take  effect  except  in  the  event  of 
the  death  of  the  donor." 

4  Staniland  v.  Willott,  3  Mac.  &  G. 
664. 
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where  the  gift  causa  mortis  was  made  when  the  donor  was  in 
peril,  and  apprehended  death  from  an  epileptic  attack ;  and 
then  failed,  because  he  had  recovered,  after  a  month's  illness, 
sufficiently  to  manage  his  affairs  and  go  abroad,  though  fairly 
insane  by  the  time  the  property  was  reclaimed  on  his  behalf 
from  the  donee.1 

§  156.  Proofs,  Presumptions,  etc.,  as  to  Expectation  of  Death. 
—  Whether  a  gift  was  made  under  such  circumstances  of 
expected  death,  as  to  bring  it  within  the  rule  of  gifts  causa 
mortis^  is  mainly  a  question  of  fact  to  be  determined  by  the 
proof.  But  so  far  are  the  courts  indulgent,  that  wherever 
the  gift  was  made  in  the  donor's  last  illness,  and  a  few  days 
or  weeks  before  his  actual  death,  it  will  be  presumed  a  gift 
causa  mortis,  and  not  inter  vivos.2  But  this  presumption  is 
not  conclusive,  and  cannot  prevail  against  manifest  intention 
to  the  contrary.3  Where  the  gift  was  actually  made  in  the 
giver's  last  illness,  its  conditional  character  will  be  taken  for 
granted  ;  and  it  is  for  those  who  would  dispute  that  character 
to  show,  that,  on  the  contrary,  something  was  said  or  done 
to  indicate  that  it  should  become  absolute  and  irrevocable 
without  reference  to  death.4 

In  determining  issues  of  this  kind,  the  surrounding  cir- 
cumstances will  afford  much  aid  as  to  the  donor's  intention. 
Thus  the  gift  causa  mortis  should  have  been  contempora- 
neous with  the  peril ;  and  a  dying  man's  statement  that  he 
has  made  a  gift  on  some  former  occasion,  which  he  does  not 
specify,  is  insufficient  to  establish  such  a  gift.5  Nor  can 


1  Staniland  v.  Willott,  supra.  Some 
ten  years  earlier  it  was  decided  in  this 
country,  upon  a  like  principle,  that 
where  the  moving  cause  of  such  a  gift 
is  consumption  at  a  certain  critical 
stage,  and  this  crisis  passes  away  so  as 
to  enable  the  giver  to  attend  once  more 
to  his  ordinary  business,  for  several 
months,  there  is  a  gift  causa  mortis, 
which  fails,  notwithstanding  the  giver 
dies  of  consumption  afterwards.  Wes- 
ton  v.  Hight,  17  Me.  287.  The  court 
inaccurately  observes,  "  This  is  not  a 
case  of  donatio  causa  mortis."  It  was, 
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however,  a  gift  causa  mortis,  failing 
because  of  the  primary  condition  an- 
nexed to  all  such  gifts. 

2  Gardner  v.  Parker,  3  Madd.  184 ; 
Lawson  v.  Lawson,  1  P.  Wms.  441. 

3  Thompson  v.  Thompson,  12  Tex. 
327 ;  Candor's   Appeal,   27   Penn.    St. 
119;  Allen  v.  Polereczky,  31  Me.  338. 

4  1  Wms.  Ex'rs,  pt.  2,  bk.  2,  c.  2,  §  4  ; 
3  Redf.  Wills,  2d  ed.  326 ;  Gardner  v. 
Parker,  supra. 

5  Hebb  v.  Hebb,  5  Gill,  506.    And 
see  Thompson  v.  Thompson,  12  Tex. 
327. 
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directions  given  by  a  person  in  rapidly  failing  health,  which 
substantial!}7  amount  to  the  substitution  of  an  agent  to  col- 
lect and  manage  in  his  stead  so  long  as  his  condition  con- 
tinues unfavorable  to  the  regular  transaction  of  business,  be 
subverted  into  a  gift  causa  mortis  to  the  agent,  the  principal 
dying  shortly  after :  first,  because  no  gift  was  intended ;  and, 
next,  because  the  contemplation  was  sickness  and  disability, 
not  death.1 

§  157.  General  Conclusion  as  to  the  Element  of  Expectation 
of  Death.  —  The  general  conclusion  reached  as  to  the  element 
of  expectation  of  death  in  gifts  of  personal  property  causa 
mortis  is  this:  It  is  not  enough  that  the  peril  of  death  be 
near,  or  that  the  giver  make  the  transfer  under  some  general 
misapprehension,  or  vague  and  imperfect  apprehension,  of 
approaching  dissolution.  The  special  circumstance  and  its 
apprehension  by  the  donor  himself  as  a  condition  must  co- 
exist. But  if,  being  in  immediate  peril  of  death,  —  we  should 
say  from  any  cause,  though  the  English  decisions  seem  to  be 
thus  far  confined  to  cases  of  sickness,  —  one  makes  a  gift 
under  the  apprehension  that  such  peril  will  fatally  terminate, 
the  gift  is  causa  mortis;  and  hence,  following  the  rule  of 
such  gifts,  if  he  recovers  from  that  peril  the  gift  is  void, 
while  if  he  dies  in  consequence  the  gift  is  complete,  —  sub* 
ject,  of  course,  to  other  conditions,  to  be  noticed  elsewhere. 

In  other  words,  and  to  recur  to  our  original  definition,  the 
gift  causa  mortis  must  be  made  by  a  party  in  the  expectation 
of  a  death  then  imminent.2  But,  as  we  have  also  shown, 
while  the  peril  and  the  apprehension  of  death  from  the  peril 
are  coessential,  the  courts  will  presume  the  latter,  or  the  con- 
ditional intent,  from  the  former,  or  the  peril,  under  suitable 
circumstances,  though  not  in  the  face  of  opposing  testimony. 


1  First  Nat.  Bank  v.  Balcom,  35  Conn.  351. 

2  Supra,  §  135. 
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CHAPTER  VI. 

GIFTS   CAUSA  MORTIS;  HOW  EXECUTED. 

§  158.  Method  of  executing  Gift  considered  in  this  Chapter.  — 
(4.)  As  to  the  method  of  executing  a  gift  causa  mortis.  To 
this  important  topic  the  present  chapter  will  be  devoted. 

§  159.  Execution  requires  Delivery  on  Donor's  Part ;  Uninter- 
rupted Change  of  Possession,  etc.  —  Directing  our  attention 
first  to  the  requisite  acts  on  the  part  of  the  donor,  we  come 
at  once  upon  the  essential  of  delivery.  That  no  gift  causa 
mortis  can  take  effect  without  delivery,  our  courts  and  writ- 
ers have  strongly  insisted  upon,  ever  since  Lord  Hardwicke 
first  declared  emphatically  for  the  principle  as  a  cardinal  one 
in  English  law,  whatever  might  have  been  the  practice  under 
the  Roman  emperors.1  Blackstone  says  that  in  this  species 
of  gifts  the  giver  "  delivers  or  causes  to  be  delivered  to  an- 
other the  possession."2  "  To  substantiate  the  gift,"  are  the 
words  of  another,  "  there  must  be  an  actual  tradition  or  de- 
livery of  the  thing  to  the  donee  himself,  or  to  some  one  for 
the  donee's  use."  3  Story  says  there  can  be  no  valid  donation 
unless  there  be  an  actual  delivery  of  the  subject  of  the  dona- 
tion.4 And  the  courts  quite  frequently  instance  delivery  as 
one  of  the  leading  qualities  wherein  our  gifts  causa  mortis 
differ  widely  from  the  corresponding  donations  of  the  civil 
law.5 

Again,  it  seems  to  have  been  steadily  insisted  that  delivery 
once  given  by  the  donor,  the  donee's  possession  and  control, 
or  that  of  the  person  vested  with  the  title  for  his  use,  must 
go  on  uninterrupted  to  the  donor's  death;  since  the  pre- 

1  Ward  v.  Turner,  2  Ves.  Sen.  436.          4  Story  Eq.  Jur.  §§  611-613. 

2  2  Bl.  Com.  514.  5  See,  e.  g.,  the  opinion  in  Irish  v. 
8  1  Wms.  Ex'rs,  7th  Eng.  ed.  774 ;    Nutting,  47  Barb.  370. 

Drury  v.  Smith,  1  P.  Wms.  404 ;  Irons 
v.  Smallpiece,  2  B.  &  Aid.  551. 
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sumption  would  be,  if  the  donor  afterwards  resumed  posses- 
sion, that  he  had  revoked  the  gift  during  his  life,  as  any 
donor  causa  mortis  has  a  right  to  do.1 

§  160.  Element  of  Delivery  associates  Gift  Causa  Mortis  with 
other  Gifts.  —  Now  this  element  of  delivery,  which  we  are  to 
consider  at  length,  takes  the  common-law  gift  causa  mortis 
quite  away  from  legacies,  and  associates  it  with  the  ordinary 
gift.  Of  the  many  decisions,  often  contradictory,  which  are 
embraced  under  the  present  head  of  delivery,  there  are  few 
that  might  not  interchange  with  gifts  inter  vivos  ;  the  requi- 
sites of  execution  correspond ;  similar  windings  are  traceable 
in  the  law ;  the  ancient  stiffness  for  manual  delivery  likewise 
yields  place  for  the  modern  equitable  assignment;  and  to  elabo- 
rate this  chapter  is  like  running  a  parallel  with  a  former  one.2 
But  while  the  analogies  might  serve  for  mutual  aid  in  legal 
investigation,  it  is  better,  on  the  whole,  for  gifts  causa  mortis 
and  gifts  inter  vivos  to  be  treated  separately. 

§  161.  Mere  Promise  to  give  is  ineffectual.  — Here,  as  in  the 
case  of  a  gift  inter  vivos,  promises  to  give  are  to  be  disre- 
garded for  the  want  of  consideration ;  and  a  promise  on  one's 
death-bed  to  give  at  his  death  confers  of  itself  no  legal  right 
or  title.3 

§  162.  Delivery  by  Donor  as  to  Corporeal  Chattels ;  Manual, 
Symbolical,  etc. — For  corporeal  chattels,  manual  delivery  is  re- 
quired. The  money,  the  jewel,  the  watch,  the  goods  generally, 
should  be  handed  over  by  the  donor  to  the  donee,  or  other  per- 
son for  him,  —  the  method  of  delivery  varying  somewhat,  ac- 
cording to  the  subject-matter.4  And  as  bank-notes  circulating 
as  cash  are  in  effect  substantial  corporeal  property,  like  money, 
a  gift  causa  mortis  of  such  chattels  has  from  an  early  period 
prevailed  when  accompanied  by  the  usual  manual  delivery.6 


1  Ward  v.  Turner,  2  Ves.  Sen.  431 ; 
Irish  v.  Nutting,  supra ;  Hatch  v.  At- 
kinson, 56  Me.  324. 

2  Supra,  c.  2,  §  67  et  seq. 

8  Chevallier  v.  Wilson,  1  Tex.  161 ; 
Coleman  v.  Parker,  114  Mass.  30;  106 
111.  476. 

4  Ward  v.  Turner,  2  Ves.  Sen.  431 ; 


2  Bl.  Com.  514  ;  Westerlo  v.  De  Witt, 
36  N.  Y.  340;  Michener  v.  Dale,  23 
Penn.  St.  59. 

5  Drury  v.  Smith,  1  P.  Wms.  404 ; 
Miller  v.  Miller,  3  Atk.  356;  Hill  v. 
Chapman,  2  Bro.  C.  C.  612;  1  Sch. 
Pers.  Prop.  §  351. 
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When  the  property,  from  its  peculiar  nature  or  situation, 
does  not  admit  of  corporeal  delivery,  —  as  in  the  case  of  bulky 
articles,  or  goods  stored  away,  —  the  delivery  of  a  symbol 
may  suffice  for  a  gift  causa  mortis,  if  such  delivery  be  other- 
wise consistent  with  the  owner's  intention  to  give.  Thus, 
the  delivery  of  a  key  to  a  wine-cellar  may  amount  to  deliver- 
ing possession  of  the  wines,  "  because  it  is  the  way  of  coming 
at  the  possession,  or  to  make  use  of  the  thing;"  in  other 
words,  such  a  delivery  is  tantamount  to  actual  delivery,  for 
the  purpose  of  a  gift.1 

§  163.  Delivery  of  Receptacle  and  Contents.  —  But  the  rule 
of  delivery  is  not  so  readily  applied  where  the  gift  is  of  the 
receptacle  sort.  In  cases  so  simple  as  a  box  of  jewelry  or  a 
purse  of  money,  to  be  sure,  delivery  of  the  thing  could  hardly 
fail  to  carry  the  contents.2  But  an  intention  of  giving  is  not 
so  readily  manifested  when  the  dying  owner  delivers  the  key 
of  some  trunk  or  wardrobe  which  yet  remains  standing  near 
his  bedside,  and  within  his  control ;  though  it  would  be  differ- 
ent if  the  receptacle  were  on  other  premises.  And  the  rule 
of  chancery  appears  to  be  well  settled,  that  there  can  be  no 
sufficient  delivery  of  one  thing  causa  mortis  solely  as  the 
symbol  or  representative  of  another ;  of  a  key,  for  instance, 
in  the  place  of  the  receptacle  to  which  it  belongs,  and  which 
itself  might  have  been  handed  over.3 

The  real  question  is,  whether  the  donor  has  by  such  trans- 
fer intentionally  and  practically  parted  with  his  dominion  of 
the  property ;  and  we  must  view  his  acts  accordingly.4 


1  Hardwicke,  L.  C.,  in  Ward  v.  Tur- 
ner, 2  Ves.  Sen.  443 ;  Jones  v.  Selby, 
Free.   Ch.  300;    Smith  v.  Smith,  Str. 
955. 

2  Michener  v.  Dale,  23  Penn.  St.  59. 

8  2  Kent  Com.  446 ;  Ward  v.  Tur- 
ner, 2  Ves.  Sen.  443 ;  Powell  v.  Hem- 
car,  26  Beav.  261. 

4  Thus,  in  Powell  v.  Hellicar,  the 
dying  person  told  A.  to  take  the  keys 
of  a  dressing-case  and  box  containing  a 
watch  and  trinkets,  and  immediately 
on  her  death  to  deliver  the  watch  and 
trinkets  to  B. ;  and  it  was  decided  that 
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there  had  been  no  complete  gift ;  for, 
though  A.  immediately  took  the  keys 
and  kept  them  in  her  sole  custody,  as 
requested,  the  box  and  dressing-case 
remained  under  the  alleged  donor's 
control.  Powell  v.  Hellicar,  26  Beav. 
261.  So  was  the  delivery  with  intent 
to  give  wanting  in  Reddel  v.  Dobree, 
—  another  English  case,  —  there  being 
much  roundabout  over  a  locked  money- 
box, the  alleged  donor  keeping  control 
of  the  key  all  the  while,  and  only  let- 
ting the  party  to  whom  he  delivered 
the  box  keep  it  subject  to  his  occa- 
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§  164.    Instances  of  Insufficient  Delivery  of  Corporeal  Chattels. 

—  It  is  not  enough  to  mark  packages  with  the  name  of  an 
intended  donee,  and  give  directions  for  their  delivery  to  him 
after  the  donor's  death.     Thus,  where  one  had  written  upon 
parcels  containing  the  property  the  names  of  the  parties  for 
whom  they  were  intended,  and  had  requested  C.  to  see  that 
they  were  properly  delivered  to  them  after  his  death,  it  was 
held  that  the  facts  showed  no  sufficient  gift  causa  mortis.1 

§  165.    There  must  be  Intention  to  give,  and  Act  of  Delivery. 

—  A  gift  causa  mortis  of  corporeal  chattels  cannot,  then,  be 
founded  upon  words  of  permission  to  take,  or  even  of  bestowal 
on  condition  of  death,  if  unaccompanied  by  acts  which  go  to 
divest  the  owner  of  control  and  dominion.     Even  a  manifest 
intention  requires  actual  delivery  to  give  effect  to  the  donor's 
purpose.2 

sional  orders.     This  was,  at  best,  but  a  livery  must  be  as  perfect  and  complete 

gift  of  what  might  happen  to  be  in  the  as  the  nature  of  the  articles  will  admit 

box   when  the  donor  was  done  using  of."     Hatch  v.  Atkinson,  56  Me.  324. 

it;  or,  as  Vice-Chancellor  Shadwellob-  And  see  Headley  v.  Kirby,  18  Penn. 

served,  the  transaction  from  beginning  St.   326.     But  cf.   Cooper  v.  Burr,  45 

to  end  was  nothing  more  than  putting  Barb.  9,  where  the  court  appears  to 

one  to  a  certain  extent  in  possession  have  strained   the  facts  somewhat  to 

of  the  box,  while  retaining  the  power  support  the  gift.     And  in  Coleman  v. 

over  the  contents.     Reddel  v.  Dobree,  Parker,  decided   in   Massachusetts    in 

10  Sim.  244.     And  see  Farquharson  v.  1874,  the  facts  showed  that  the  dying 


Cave,  2  Coll.  350. 


person  did  not  give  up  the  control  and 


The  same  principle  has  been  recog-  actual  dominion  either  of  the  trunk  or 

nizcd   in    the   courts  of  this  country,  the  key,  nor  make  any  genuine  change 

Thus,  in  a  Maine  case,  where  the  gift  of  possession.      The    evidence  estab- 

claimed  was  of  money  and  public  se-  lished  that  A.,  who  was  at  the  point  of 

curities  contained  in  a  trunk ;  and  the  death,  asked  B.  to  take  some  dresses 

owner,  instead  of  handing  the  property  out  of  the  closet  and  put  them  in  her 

over,  locked  the  trunk  and  kept  it  in  trunk,  and  to  lock  the  trunk  and  put 

his  own  closet  until  his  death,  —  the  the  key  in  a  washstand  she  used ;  this 

donation  was  held  to  have  been  imper-  was   done ;    and   A.   told   B.   that  she 

feet.    Nor  was  the  delivery  of  the  key  wanted  C.  to  have  the  trunk  if    she 


to  the  trunk  allowed  under  such  cir- 
cumstances to  carry  the  contents  as 
symbolical  or  constructive.  "It  is 


died,  and  wanted  B.  to  see  that  C.  got 
it.  The  words  would  seem  to  have  in- 
dicated the  purpose  of  making  a  gift 


well    settled,"    observed      the    court,  causa  mortis ;  yet  the  gift  necessarily 
"  that  delivery  of  the  key  of  a  trunk,  failed  for  want  of  a  correspondent  de- 
chest,  or  box,  in  which   valuable  arti-  livery  to  or  for  the  donee.     Coleman 
cles  are  kept,    which    are  capable  of  v.  Parker,  114  Mass.  30. 
being  taken  into  the  hand,  and  may  l  Bunn  v.  Markham,  7  Taunt.  224 ; 
be   delivered    by    being  passed  from  Hawkins  v.  Blewitt,  2  Esp.  663. 
hand  to  hand,  is  not  a  valid  delivery  of  2  See  Cutting  v.  Gilman,  41  N.  H 
such  articles.    The  rule  is,  that  the  de-  147. 
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§  166.  Donor's  Delivery  of  Incorporeal  Chattels;  Rule  radi- 
cally changing.  —  As  to  incorporeal  personal  property,  there 
is  still  confusion  among  the  authorities,  owing  to  the  long- 
continued  conflict  between  common-law  and  equity  rules  of 
transfer,  to  which  we  have  already  adverted.  The  steady 
progress  which  the  courts  have  made  in  favor  of  sustaining 
transfers  evidenced  by  writing,  halting  for  a  while  at  trans- 
fers made  with  the  full  solemnities  peculiar  to  that  class  ; 
then  advancing  once  more  towards  the  delivery  of  securities 
as  the  sole  and  sufficient  test,  and  still  onward,  —  all  this  has 
been  observed  in  a  former  chapter.1  The  same  progress  is 
traceable  in  gifts  causa  mortis;  consequently,  the  same  jar- 
ring of  the  earlier  and  later  authorities,  and  the  same  uncer- 
tainty of  our  present  foothold. 

§  167.  Gift  Causa  Mortis  of  Bond,  Mortgage,  etc.  —  Any  bond 
not  the  donor's  own  obligation  -may  now  be  the  subject  of  a 
gift  causa  mortis  by  delivery  of  the  instrument,  with  or  with- 
out assignment  in  writing.  Such  is  the  current  of  the  Eng- 
lish and  American  decisions  at  this  day.2 

Debts  secured  by  bond  and  mortgage,  —  as  is  the  practice 
in  England  and  some  parts  of  this  country,  —  or  by  the  prom- 
issory note  and  mortgage  more  familiar  in  other  States,  are 
best  delivered  upon  a  regular  assignment,  with  transfer  of 
the  securities  ;  and  it  was  long  thought  that  they  could  not 
be  given  in  any  other  way.  But  Duffield  v.  Elwes  settled  the 
law  otherwise  for  England,  and  firmly  established  there  that 
a  bond  and  mortgage  would  pass  as  a  gift  causa  mortis  on  a 
mere  delivery  and  verbal  declaration  of  gift,  without  any 
further  assignment  in  writing ;  this,  on  the  ground  that  while 
the  donor's  interest  has  not  completely  passed,  such  delivery 
of  the  instruments  operates,  by  way  of  declaring  a  trust,  far 
enough  to  enable  the  donee  to  come  into  equity  and  perfect 
his  title.3  An  unindorsed  promissory  note,  it  will  be  presently 

1  Supra,  c.  2,  §  72,  under  gifts  inter  Boak,  11  Gratt.  182 ;  Wells  v.  Tucker, 
vivos.  3  Binn.  366. 

2  1  Wras.  Ex'rs,  pt.  2,  bk.  2,  c.  2,  §  4 ;         3  Duffield    v.    Elwes,   before  Lord 
Gardner  v.  Parker,  3  Madd.  184 ;  War-  Chancellor  Eldon,  1  Bligh,  N.  s.  497  ;  1 
ing  v.   Waring,   11  Md.  424;    Lee  v.  Sim.  &  St.   239.     And    see    Hurst  v. 

Beach,  5  Madd.  351. 
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§168 


seen,  passes  by  mere  delivery  likewise  ;  and  hence  the  same 
rule  will  naturally  prevail  where  the  mortgage  is  secured  by 
note.1  Indeed,  the  principle  has  been  extended  so  far,  in  a 
Connecticut  case,  that  the  donor's  executor  was  not  permitted 
to  foreclose  a  mortgage  of  real  estate,  given  to  secure  a  prom- 
issory note,  although  the  note  alone  had  been  delivered  to  the 
donee  by  the  dying  owner,  while  the  mortgage  deed,  never 
mentioned  in  the  transfer,  remained  in  the  giver's  hands  until 
he  died.2  But  as  to  a  donee's  rights  under  such  circum- 
stances as  these  last,  there  might  be  some  question  ;  and  in 
most  parts  of  this  country  exist  local  statutes  concerning 
deeds  and  their  registry,  which  operate  as  a  restriction  upon 
such  transfers,  notwithstanding  the  English  rule.3 

§  168.  Gift  Causa  Mortis  of  Bills,  Notes,  or  other  Negotiable 
Instruments.  —  The  celebrated  case  of  Duffield  v.  Elwes,  de- 
cided by  Lord  Eldon  in  1827,  on  appeal,  which  reversed  the 
decision  of  one  so  eminent  as  Sir  John  Leach  in  favor  of  the 
older,  more  conservative  doctrine,  appears  to  have  been 
the  turning-point  in  the  English  law  of  delivery.  Upon 
the  principle  therein  set  forth,  gifts  causa  mortis  of  bills  of 
exchange,  promissory  notes,  certificates  of  deposit,  coupon 
bonds,  and  negotiable  instruments  generally,  are  now  upheld 
almost  universally  in  England  and  America,  even  without  an 
indorsement,  provided  only  the  instrument  itself  be  delivered 
to  the  donee  or  some  one  in  his  behalf,  with  the  suitable  in- 
tention of  transfer.4  So  far  as  Miller  v.  Miller,  and  other 
earlier  cases,  .hold  to  the  contrary  doctrine,  they  must  now 
be  regarded  as  overruled ; 6  and  Lord  Hardwicke's  distinc- 
tion between  the  delivery  of  property  and  the  delivery  of  its 


1  Veal  v.  Veal,  27  Beav.  303. 

2  Brown  v.  Brown,  18  Conn.  410. 

8  In  Chase  v.  Redding,  13  Gray, 
418,  a  gift  causa  mortis  of  notes  and 
real-estate  mortgages  was  sustained 
on  proof  of  delivery  of  the  notes  with 
proper  assignments  of  the  mortgages  to 
the  donee.  Assignments  of  mortgages 
made  on  one's  death-bed  in  favor  of 
one,  while  the  rest  of  the  kindred  are 
absent,  should  be  suspiciously  re- 
garded, and  the  beneficiary  has  the 


burden  of  showing  their  fairness.  Dun- 
combe  v.  Richards,  46  Mich.  166 ;  supra, 
§141. 

4  1  Wms.  Ex'rs,  7th  Eng.  ed.  776 ; 
Ashton  v.  Dawson,  2  Coll.  363 ;  Ash- 
brook  v.  Ryon,  2  Bush,  228 ;  Bates  v. 
Kempton,  7  Gray,  382;  Westerlo  v. 
De  Witt,  36  N.  Y.  340. 

*  Miller  v.  Miller,  3  P.  Wms.  440 ; 
Tate  v.  Hilbert,  2  Ves.  Jr.  Ill ;  Brad- 
ley  v.  Hunt,  5  Gill  &  J.  54. 

155 


§169 


GIFTS    OF   PERSONAL   PROPERTY. 


[PART  v. 


evidence  has  assuredly  lost  its  point.1  Of  the  modern  doc- 
trine, Chief  Justice  Shaw  has  said :  "  These  cases  all  go  on 
the  assumption,  that  a  bond,  note,  or  other  security  is  a  valid 
subsisting  obligation  for  the  payment  of  a  sum  of  money,  and 
the  gift  is  in  effect  a  gift  of  the  money,  by  a  gift  and  delivery 
of  the  instrument  that  shows  its  existence  and  affords  the 
means  of  reducing  it  to  possession."2 

Among  the  later  negotiable  instruments,  which  are  held  to 
pass  by  delivery  as  a  gift  causa  mortis,  are  those  known  as 
deposit  notes  and  certificates  of  deposit.3  These  should 
always  be  carefully  distinguished  from  one's  own  unaccepted 
checks ;  for  here  the  donor  gives  to  the  donee  a  document, 
by  which  the  depositary  acknowledges  that  he  holds  so  much 
money  belonging  to  the  donor  at  his  disposal.4 

§  169.  Gift  Causa  Mortis  of  Insurance  Policy.  —  It  is  held 
in  England,  that  where  one  delivers  a  policy  of  life  insurance, 
saying,  u  This  is  yours,"  that  alone  will  operate  as  a  gift  causa 
mortis  of  the  money  due  on  the  policy.5  The  rule  is  doubt- 
less to  be  confined  to  policies  expressed  for  the  donor  and 
his  legal  representatives :  it  cannot  extend  to  policies  taken 
out  for  the  benefit  of  other  parties  ;  nor,  perhaps,  would  such 
gifts  be  allowed  to  take  effect  at  all  upon  mere  delivery  of 
the  document  against  plain  language  introduced  into  the  con- 
tract of  insurance,  declaring  all  assignments  void  unless  made 
in  writing  and  assented  to  by  the  insurance  company.6 


1  See  Lord  Hardwicke,  in  Ward  v. 
Turner,  2  Ves.  Sen.  443 ;  2  Kent  Cora. 
447. 

a  Shaw,  C.  J.,  in  Parish  v.  Stone,  14 
Pick.  198.  But  that  such  gifts  must 
be  confined  to  obligations  of  a  third 
party,  save  where  the  donor  means  to 
forgive  the  donee  his  debt,  and  cannot 
embrace  the  donee's  own  simple  prom- 
ise to  pay,  or  unaccepted  bill,  check, 
draft,  or  order,  we  have  already  shown. 
Supra,  §§  148-151.  And  any  instru- 
ment in  the  nature  of  a  draft  or  order 
upon  some  depositary  or  third  party, 
by  whatever  name  we  may  call  it, 
requires,  usually,  that  party's  accept- 
ance, before  the  donor's  delivery  can 
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become  operative.  See  Harris  v.  Clark, 
3  Comst.  93;  Bank  v.  Williams,  13 
Mich.  282;  Hewitt  v.  Kaye,  L.  R.  6 
Eq.  198  ;  supra,  §  151. 

3  Moore  v.  Moore,  L.  R.  18  Eq.474; 
Amis  v.  Witt,  33  Beav.  619 ;  Westerlo 
v.  De   Witt,  36  N.   Y.  340 ;  Brooks  v. 
Brooks,  12  S.  C.  422 ;  Basket  v.  Hassell, 
107  U.  S.  602. 

4  Romilly,  M.  R.,  in  Hewitt  v.  Kaye, 
L.  R.  6  Eq.  198. 

5  Witt  v.  Amis,  1  Ell.,  B.  &  S.  109 ; 
Amis  v.  Witt,  33  Beav.  619. 

6  There   seem  to  be  no  American 
decisions  in  point.     But  see  Trough's 
Estate,  75  Penn.  St.  115;    also  supra, 
§  76,  as  to  such  gifts  inter  vivos. 
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§  170.  Gift  Causa  Mortis  of  Stock. — In  view  of  the  re- 
quirements of  a  transfer  on  the  books  of  the  company,  the 
courts  in  England  and  some  parts  of  this  country  are  disin- 
clined to  sustain  gifts  of  stock  upon  a  mere  delivery  of  the 
certificate  to  the  donee,  without  the  pursuance  of  other  legal 
formalities  of  a  transfer.1  Nor,  according  to  the  latest  New 
Jersey  decisions,  can  there  be  a  valid  gift  causa  mortis  of  stock 
privileges,  the  price  not  being  payable  nor  the  stock  issuable 
till  after  the  donor's  death.2  But  in  New  York  a  looser  rule 
prevails ;  for  it  is  quite  settled  by  a  recent  case,  as  the  law  of 
that  State,  that  where  the  owner  of  stock  assigns  absolutely 
in  writing  certain  of  the  shares  represented  by  the  certificate, 
an  equitable  title  to  the  stock  passes  by  the  assignment, 
under  circumstances  otherwise  favorable  for  treating  the 
transaction  as  a  gift  causa  mortis,  so  that  the  donor's  legal 
representative  becomes  a  trustee  for  the  donee  by  operation 
of  law  to  make  the  gift  effectual.3 

Yet  even  in  this  last  case,  the  certificate  of  stock  was  not 
handed  over  as  the  sole  act  of  delivery.  On  the  other  hand, 
there  was  a  formal  assignment  made,  carefully  executed,  and 
witnessed ;  and  this  was  delivered,  though  not,  as  it  appears, 
the  certificate.  By  the  rules  of  the  corporation,  such  assign- 
ments of  stock  were  to  be  in  writing,  and  transferable  on  ttie 
company's  books,  upon  surrender  of  the  certificate.4  That  a 
gift  causa  mortis  of  stock  in  a  bank,  railroad,  or  other  char^ 
tered  company,  can  take  effect  upon  the  mere  manual  deliv- 
ery of  the  certificate,  without  transfer  on  the  books  and 
without  an  assignment,  does  not  as  yet  appear  to  have  been 
clearly  affirmed  in  any  English  or  American  court  of  last 
appeal ;  but  the  Supreme  Court  of  New  York  has  so  ruled  it 
with  disrelish,  and  on  the  evident  assumption  that  the  au- 
thorities had  left  no  halting-place.5  On  the  other  hand,  it  is 


1  Moore  v.  Moore,  L.  R.  18  Eq.  474; 
Pennington  v.  Gittings,  2  Gill  &  J.  208. 

2  Egerton  r.  Egerton,  17  N.  J.  Eq. 
419. 

3  The  court  here  ordered  that  the 
executor  of  the  donor  should  produce 
the  certificate,  and  cause  a  transfer  of 


the  donated  shares  to  be  made  accord- 
ingly. Grymes  v.  Hone,  49  N.  Y.  17. 

*  Grymes  v.  Hone,  40  N.  Y.  17. 

6  Walsh  v.  Sexton,  55  Barb.  251 
(1869).  Says  Peckham,  J. :  "In  my 
judgment,  this  doctrine  is  fraught  with 
the  greatest  dangers.  It  leads  into 
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the  English  chancery  doctrine,  that,  where  one  gives  shares, 
the  gift  is  not  perfected  until  the  transfer  is  made ;  and  the 
death  of  the  donor  meantime  prevents  his  donation  from  tak- 
ing effect,  notwithstanding  any  directions  he  may  have  sent 
to  the  officers  of  the  corporation  for  a  transfer  to  the  donee, 
which  fail  to  reach  them  in  season.1 

§  171.  Indorsement,  Assignment,  etc.,  expressive  of  Intent.  — 
Indorsement  or  assignment,  in  accordance  with  the  tenor  of 
the  instrument,  shows,  doubtless,  the  gift  intention  more  con- 
clusively. But,  assuming  that  the  chattel  may  be  sufficiently 
given  by  manual  delivery  of  the  muniment  alone,  the  evi- 
dence of  an  actual  gift  should,  nevertheless,  be  clear  and  con- 
sistent throughout.  Hence,  an  indorsement  or'  assignment 
without  parting  with  the  thing  appears  too  equivocal  to  estab- 
lish delivery ;  and  if,  on  the  other  hand,  indorsement  or  as- 
signment of  the  instrument  be  begun  and  not  completed  by 
the  donor,  the  presumption  should  be  that  the  gift  is  insuffi- 
ciently executed.2 

§  172.  Gift  Causa  Mortis  of  Savings-Bank  Deposit.  —  The 
gift  causa  mortis  of  a  savings-bank  deposit  presents  much  diffi- 
culty ;  for  though  such  a  gift  may  undoubtedly  be  made  by 
a  draft  in  full,  accompanied  by  the  deposit-book,  and  season- 
ably presented  at  the  bank  counter,  it  is  by  no  means  settled 
that  anything  short  of  this  would  constitute  a  delivery  so 
complete  as  to  debar  all  participation  of  the  donor's  represen- 
tatives in  the  fund.  That  a  very  fine  line  separates  gifts  of 
deposits,  must  have  been  perceived  already ;  for,  as  we  have 
shown,  the  check  drawn  by  a  dying  donor  is  invalid  until  the 
banker  accepts  or  becomes  a  privy  to  the  transfer ;  while  the 
banker's  certificate  of  deposit,  or  deposit  note,  on  the  other 
hand,  which  admits  an  existing  indebtedness  to  the  donor  or 
his  order,  can  be  sufficiently  donated  by  delivery  of  the  writ- 
temptation,  from  which  we  all  pray  to  l  Lambert  v.  Overton,  13  W.  R.  227. 
be  delivered,  and  it  greatly  facilitates  And  see  Pennington  v.  Gittings,  2  Gill 
frauds.  The  whole  thing  is  wrong.  &  J.  208. 

But  it  is  settled  by  authority,  and  we         2  Dunne  v.  Boyd,  Sir.  Eq.  609  ;  Bas- 
are  not  at  liberty  to  reverse  it."     See    ket  v.  Hassell,  107  U.  S.  602 ;  McGrath 
supra,  §  76,  showing  that  such  gifts  in-    v.  Reynolds,  116  Mass.  666. 
ter  vivos  are  sustained. 
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ing.     Now,  as  to  any  savings-bank,  something  should  depend 
upon  the  mode  of  doing  business  under  its  charter  and  by- 
laws ;  for,  though  the  usual  course  is,  to  furnish  each  deposi- 
tor with  a  book  wherein  credits  and  debits  are  regularly 
entered,  and  the  true  balance,  less  accruing  interest,  appears 
on  inspection,  and  then  to  require  the  presentation  of  this  ' 
book  for  each  payment,  either  by  the  depositor  in  person  or 
by  some  one  who  brings  the  book  and  a  draft  payable  to  him- 
self, yet  there  are  many  savings-banks  in  this  country  whose 
business  is  done  essentially  like  ordinary  banks  of  deposit, 
except  as  to  allowing  interest,  whose  pass-books  exhibit  de- 
posits only,  except  as  periodically  balanced,  and  whose  custom 
it  is  to  honor  checks  without  requiring  any  special  presenta- 
tion of  the  book.     As  to  savings-banks  of  the  latter  descrip- 
tion, there  seems  to  be  no  reason  for  regarding  the  mere 
check  of  the  donor  as  a  good  gift  causa  mortis,  before  presen- 
tation at  the  bank,  —  nor  even  the  delivery  of  that  accessory 
voucher,  the  pass-book,  with  or  without  such  check.1    Concern- 
ing the  former  kind,  however,  it  might  be  argued  that  the 
deposit-book  is  something  analogous  to  a  certificate  of  deposit, 
and  hence  that  the  simple  delivery  of  the  book  ought  to  give 
the  donee  an  equitable  title    to  the  deposit  therein  repre- 
sented ;  and  seemingly,  on  some  such  ground,  certain  courts 
uphold  so  off-hand  a  transfer.     This  is  a  conclusion  which 
ought  not  to  be  hastily  adopted,  leading  as  it  does  so  readily 
to   frauds   upon   an   institution    and  its  depositors.     For   a 
certificate  of  deposit  is  primarily  designed  to  facilitate  the 
business  of  the  holder,  who  expects  to  indorse  it  over  to  pay 
his  own  debts  instead  of  retaining  it ;  whereas  savings-bank 
deposits  are  put  at  interest,  the  book  representing  a  sort  of 
convenient  permanent  investment  by  instalments,  and  the 
main  design  of  the  institution,  at  least  with  banks  of  the  for- 
mer description,  being  rather  to  put  away  carefully  the  cus- 
tomer's surplus  moneys  for  his  benefit,  than  to  aid  him  in 
carrying  on  a  brisk  traffic  on  the  credit  of  his  balances.     If 
a  draft  in  full  in  the  donee's  favor,  or  an  assignment  of  the 
fund,   accompany  the  delivery  of  such  a  book,  the  case  is 

1  See  Beak  v.  Beak,  L.  K.  13  Eq.  489 ;  supra,  §§  148-161. 
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stronger,  though  a  draft  without  the  book  is  open  to  the  ob- 
jections already  stated.1 

.§  178.  The  Same  Subject.  —  That  the  delivery  of  the  de- 
positor's book  in  a  savings-bank  is  not  a  sufficient  delivery  to 
constitute  a  gift  causa  mortis  of  the  money  deposited,  is  dis- 
tinctly held  in  a  well-considered  Irish  equity  case,  where  the 
English  authorities  bearing  upon  this  point  are  brought  to- 
gether ;  the  question  being  treated  as  a  novel  one,  and  the 
evidence  showing  that  the  savings-bank  in  question  did  busi- 
ness as  one  of  the  former  class  above  noticed.2  This  is  likewise 
the  declared  rule  in  Kentucky.3  And  that  there  cannot  be  a 
valid  gift  causa  mortis  of  a  savings-bank  book  by  word  of 
mouth,  when  the  book  is  not  in  the  donor's  possession,  nor  so 
situated  as  to  be  actually  delivered  before  his  death,  is  in- 
disputable law.4  On  the  other  hand,  it  is  held  in  Rhode 
Island,  that  the  gift  causa  mortis  of  a  savings-bank  deposit 
is  sufficiently  completed  on  delivery  of  the  pass-book;  the 
court,  however,  treating  the  case  as  one  without  precedent.5 
Still  later  the  same  rule  is  upheld  in  Massachusetts.6  It 
would  appear  that  this  is  also  the  doctrine  in  some  other 
States.7 

§  174.  Gift  of  Voucher,  Receipt,  etc.  —  There  are  certain 
miscellaneous  vouchers  for  money,  such  as  due-bills,  receipts 
acknowledging  a  loan  or  deposit,  sometimes  of  a  promissory 
character,  the  delivery  of  any  one  of  which,  under  suitable 
circumstances,  is  held  to  constitute  a  valid  and  sufficient  gift 
causa  mortis  of  the  money-right  represented,  in  conformity 
with  the  modern  doctrine  relating  to  incorporeal  chattels 
personal.8 


1  Supra,  §§  148-151 ;  Pierce  v.  Five  5  Tillinghast  v.  Wheaton,   8  R.  I. 
Cents   Savings  Bank,  129   Mass.  425,  536. 

and  cases  cited.  6  Pierce    v.    Five     Cents    Savings 

2  M'Gonnell  v.  Murray,  3  Irish  Eq.  Bank,  129  Mass.  425. 

460.     And  see  Beak  v.  Beak,  L.  R.  13  7  See  supra,  §  78;  Camp's  Appeal, 

Eq.  489;  Mend,  Re,  15  Ch.  D.  651.  36  Conn.    88,  an  analogous   case    of 

8  Ashbrook  v.   Ryon,  2  Bush,  228.  gift  inter  vivos. 

And  see  Conser  v.  Snowden,  54  Md.  8  Moore  v.  Darton,  4  De.  G.  &  Sm. 

175.  517 ;  Champney  v.  Blanchard,  39  N.  Y. 

4  Case    v.    Dennison,  9  R.  I.    88;  111. 
French  v.  Raymond,  39  Vt.  623. 
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§  175.  Delivery  of  Receptacle  containing  Incorporeal  Chat- 
tels. —  Of  the  delivery  of  a  receptacle,  as  carrying  what  it 
contains,  we  have  spoken,  with  reference  to  corporeal  chat- 
tels.1 The  rule  ought  to  be  even  more  stringent  as  concerns 
incorporeal  than  corporeal  property ;  and  yet  in  some  States 
it  appears  that  the  delivery  of  a  box  and  key,  with  intent  to 
donate  the  contents,  carries  not  only  such  promissory  notes 
or  coupon-bonds  payable  to  bearer  as  the  box  may  hold,  but 
even  a  certificate  of  stock  which  happens  to  be  there,  without 
any  other  special  delivery.2  This  is  a  dangerous  doctrine  to 
push  far. 

But,  on  the  other  hand,  pursuing  our  analogies,  we  find 
that  the  gift  of  a  chose  in  action,  or  incorporeal  chattel,  can- 
not take  effect  if  the  instrument  be  put  into  an  envelope, 
with  directions  for  delivery  indorsed  upon  it,  and  then  re- 
tained by  the  donor  under  his  control  and  dominion  until  his 
death.3 

§  176.  Gift  Causa  Mortis  to  a  Third  Person  for  Donee.  — 
There  can  be  no  doubt  that  a  delivery  of  the  property  to  a 
third  person  for  the  donee  constitutes  as  good  a  gift  causa 
mortis  as  though  delivery  had  been  made  directly  to  the 
donee  ;  the  ordinary  rules  of  delivery  and  incidents  of  the  gift 
still  applying.  And  upon  this  principle  have  such  gifts, 
when  made  through  the  medium  of  friends,  relatives,  and 
even  strangers,  been  sustained,  from  the  earliest  known 
period  of  our  law  on  this  subject.4  "  Delivers,  or  causes  to 


1  Supra,  §  163. 

2  Walsh  v.   Sexton,   55  Barb.  251. 
In  Pierce  v.  Five  Cents  Savings  Bank, 
129  Mass.  425,  the  delivery  of  a  sealed 
package   to  a  certain  person,  contain- 
ing  money    and   savings-bank  books, 
was  held  a  valid  gift  causa  mortis,  for 
the  purposes    designated    by    written 
directions  contained   in  the    package. 
The  practical  result  was  to  constitute 
a  testamentary  disposition  of  the  do- 
nor's estate    without  the    formalities 
of  a  solemn  will.      Ellis  v.   Secor,  31 
Mich.   185,  favors  such   a  result   still 
more  strongly,  under  startling  circum- 
stances. 

VOL.    II.  11 


8  Phipps  i'.  Hope,  16  Ohio  St.  586 ; 
Trough's  Estate,  57  Penn.  St.  115; 
Zimmerman  v.  Streeper,  57  Penn.  St. 
147  ;  Mitchell  v.  Smith,  10  L.  T.  N.  s. 
801  ;  Farquharson  v.  Cave,  2  Coll. 
356. 

4  Drury  v.  Smith,  1  P.  TVms.  404 ; 
Boutts  v.  Ellis,  17  Beav.  121  ;  Borne- 
man  v.  Sidlinger,  15  Me.  429 ;  Mich- 
ener  v.  Dale,  23  Penn.  St.  59 ;  Sessions 
v.  Moseley,  4  Cush.  87 ;  Grymes  v. 
Hone,  49  N.  Y.  17;  Southerland  r. 
Southerland,  5  Bush,  591 ;  Kemper 
v.  Kemper,  1  Duvall,  401 ;  Kilby  y. 
Godwin,  2  Del.  Ch.  61. 
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be  delivered,  to  another,"  is  Blackstone's  expression.1  In 
Drury  v.  Smith,  —  one  of  the  first  among  the  English  re- 
ported cases,  —  the  gift  sustained  was  of  property  handed  to 
a  third  person,  to  be  delivered  to  the  donee  if  the  giver  died 
of  his  disorder.2  And  a  late  American  decision  supports  a 
gift  which  was  made  by  a  miner,  dying  on  board  a  steamer, 
who  handed  a  bag  of  gold  dust  and  coin  to  a  sailor  attending 
him,  and  told  him  to  deliver  the  property  to  the  purser,  who 
then  came,  after  receiving  it,  and  took  the  giver's  last  mes- 
sage as  to  its  disposal.3  Obviously  the  wishes  of  a  donor  in 
peril  of  death  would  be  constantly  thwarted  if  the  rule  were 
otherwise. 

And  here  is  sometimes  noted  a  difference  between  gifts 
inter  vivos  and  those  causa  mortis;  namely,  that,  as  to  the 
former  class,  the  authority  of  one  who  takes  from  the  giver  to 
deliver  to  the  donee  is  revoked  by  the  giver's  death  ;  whereas, 
in  the  latter  kind  of  gift,  the  thing  may  be  delivered  to  the 
donee,  and  accepted  by  him  after  the  giver's  death.4  This 
distinction  possibly  proceeds,  however,  from  a  narrow  view  of 
the  subject.  For  the  death-bed  delivery  to  a  third  person 
for  the  donee,  which  takes  effect,  is  essentially  a  delivery, 
not  to  any  agent  of  the  donor,  but  to  a  trustee  for  the  donee. 
It  is  of  the  essence  of  such  gifts  that  the  giver  part  with  all 
control  and  dominion  over  the  property  for  the  time  being ; 
for  though,  doubtless,  a  gift  causa  mortis  once  made  is  revo- 
cable, it  cannot  be  considered  as  ever  made  at  all,  so  long  as 
the  delivery  is  to  one  who  takes  only  as  the  donor's  agent, 
and  whose  custody  continues  that  of  the  dying  man.  This  is 
illustrated  by  the  English  case  of  JFarquharson  v.  Cave,  where 
the  Vice-Chancellor  said:  "I  had  some  doubts,  at  first, 
whether  the  transaction  might  not  be  considered  to  amount 
to  a  donatio  mortis  causa  ;  but,  to  arrive  at  that  conclusion,  I 
must  be  satisfied  that  there  was  a  complete  delivery  in  such 
circumstances  as  the  law  requires  for  that  purpose.  A  mere 
delivery  to  an  agent,  in  the  character  of  agent  for  the  giver, 

1  2  Bl.  Com.  514.  4  Sessions  v.  Moseley,  4  Gush.  87, 

2  Drury  o.  Smith,  1  P.  Wms.  404.        per  curiam. 
8  Michener  v.  Dale,  23  Penn.  St.  59. 
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would  amount  to  nothing."  It  must  be,  therefore,  a  delivery 
to  the  donee,  or  some  one  for  the  donee.1  Even  gifts  inter 
vivos,  as  we  have  seen,  may  be  executed  by  delivery  to  a 
third  person  as  trustee  for  the  donee.2 

§  177.  Intervention  of  Trustee  distinguished  from  Agency. — 
That  the  ordinary  rules  of  agency  apply  to  gifts  causa  mortis 
to  much  the  same  purport  as  in  gifts  inter  vivos,  may  be 
inferred  from  the  rule  of  checks,  already  considered.3  And 
it  may  be  assumed,  that,  where  the  dying  owner  gives  direc- 
tions to  a  person  to  get  property  which  is  in  some  agent's 
hands  for  the  purpose  of  fulfilling  a  gift  causa  mortis,  and  the 
directions  do  not  reach  that  agent  so  as  to  enable  him  to 
attorn,  so  to  speak,  before  the  donor's  death,  the  gift  fails ; 
just  as  a  check,  draft,  or  order  upon  a  depositary  drawn  causa 
mortis  is  unavailing  before  it  could  be  accepted.  And  hence 
there  is  no  gift  with  delivery  where  a  dying  person  simply 
requests  A.  to  get  certain  property  in  possession  of  B.,  and, 
in  case  of  death,  settle  bills,  and  divide  the  residue  among 
C.,  D.,  and  E.4  In  short,  the  custody  of  an  agent  for  the 
donor  should  become  a  custody  during  the  donor's  life,  as 
agent  for  the  donee,  or  trustee  for  his  benefit,  in  order  that 
the  gift  may  take  effect.  And  as  the  donor  may  have  an 
agent  to  make  delivery  for  him,  so,  too,  may  the  donee  causa 
mortis  have  his  agent  duly  empowered  to  fully  accept  on  his 
behalf.  5 

§  178.  Miscellaneous  Instances  of  Gift  through  Third  Person; 
Residuary  Legatee,  etc.  —  Where  a  testator  expressly  directs 
his  residuary  legatee  to  deliver  an  article  to  an  individual, 


1  Farquharson  v.  Cave,  2  Coll.  356. 
And   see   Dresser  v.  Dresser,  46  Me. 
48;     Southerland    v.    Southerland,    5 
Bush,  591. 

2  Supra,  §  86.      The  real  point  of 
distinction  seems  to  be,  that  the  gifts 
we  are  now  considering,  when  made 
by  delivery  to  a  third  person,  usually 
contemplate  a  further  delivery  by  the 
latter  to  the  donee   if  the  donor  dies 
in  pursuance  of   the    peculiar    trust ; 
whereas,  in  a  gift  inter  vivos  once  made 
to  the    donee's    trustee,  the    transfer 


generally  becomes  complete  without 
reference  to  any  such  contingency. 
But  a  gift  inter  vivos  may  contemplate 
a  delivery  by  the  trustee  after  the  donor 
dies.  See  e. g.,  Meriwether  v.  Morrison, 
78  Ky.  572.  And  such  gifts  are  subject 
to  conditions  imposed  by  the  donor. 
See  supra,  §  127  et  seq. 

8  Supra,  §§  77,  86 ;  also  §§  148- 
161. 

4  Case  v.  Dennison,  9  R.  I.  88. 

6  See  Moore  v.  Darton,  4  De  G.  & 
Sm.  517. 
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and  the  legatee  promises  to  do  so,  chancery  will  hold  the 
legatee  a  trustee,  and  enforce  delivery  accordingly  ;  the  prin- 
ciple being,  that  one  interested  in  the  estate  cannot  be  al- 
lowed to  receive  more  than  he  would  have  had,  except  for 
the  reliance  placed  by  the  testator  upon  his  assurance,  and 
a  consequent  omission  to  make  or  alter  his  own  will,  as  he 
might  have  done  to  accomplish  the  desired  purpose.  But  it 
would  appear  that  this  rule  cannot  be  extended  to  promises 
made  by  parties  having  no  interest  under  the  will  to  be 
affected  by  any  such  gift.1 

Under  somewhat  peculiar  circumstances  of  a  third  party's 
intervention,  a  gift  causa  mortis  was  sustained  in  Boutts  v. 
Ellis.  Here  a  man,  on  his  death-bed,  gave  his  wife  a  crossed 
check,  and  afterwards,  remembering  that  it  was  crossed,  asked 
a  friend,  as  a  matter  of  convenience,  to  take  it  and  give  the 
wife  another  in  its  stead.  This  was  done  ;  but  the  friend's 
check  was  post-dated.  The  testator's  check  was  paid  before 
he  died  to  his  friend,  who  subsequently  gave  a  check  to  the 
widow  in  place  of  his  own  post-dated  check.  It  was  held,  in 
the  English  chancery  courts  below,  and  on  appeal,  that  the 
gift  was  good.2 

§  179.  Gift  Causa  Mortis  by  Instrument  in  Writing;  Deed  of 
Gift,  etc.  —  Now,  as  to  delivery  by  a  deed  of  gift,  or  other 
instrument  in  writing.  The  Roman  law  was  quite  explicit 
on  this  point  in  the  time  of  Justinian,  for  it  required  every 
donatio  causa  mortis  to  be  executed  in  the  presence  of  five 
witnesses ;  thus  getting  rid  of  dangerous  abuses  which  had 
long  been  felt  to  exist,  and  placing  such  donations  on  a  like 
sound  footing  with  general  testamentary  dispositions.3 

These  wholesome  restraints  upon  a  mode  of  transfer  pecul- 
iarly liable  to  fraud  have  never  been  incorporated  with  the 
English  law.  Our  gifts  causa  mortis,  on  the  contrary,  may  be 
established  upon  the  oral  testimony  of  a  single  unimpeached 

1  Sims  v.  Walker,  8  Humph.  503 ;         2  Boutts  v.  Ellis,  17  Beav.  121 ;  s.  c. 

Williams  v.  Fitch,  18  N.  Y.  546.     So  4  De  G.,  M.  &  G.  249. 
may   the   gift  causa   mortis   of  money         3  Colquhoun  Rom.  Law,  §  1070;  2 

placed  in  the  hands  of  one's  intended  Kent  Com.  444. 
executor  for  a  specific  purpose  be  good. 
Barclay's  Estate,  11  Phila.  123. 
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witness  as  to  slight  words  and  acts  amounting  to  delivery ;  and 
tins  same  delivery  has  been  our  boasted  safeguard.  But  the 
question  arises,  Would  our  courts  recognize  a  gift  of  this  de- 
scription, by  deed  of  gift  or  other  writing,  without  delivery  ? 
We  think  they  would  not,  as  a  rule,  unless  the  writing  were 
executed  with  such  formalities  that  it  could  be  set  up  as  a 
testamentary  instrument,  and  regularly  admitted  to  probate. 
And  such  appears  to  be  the  settled  conclusion  in  England, 
though  the  precise  point  appears  never  to  have  been  directly 
passed  upon.1  Deeds  of  gift,  we  have  shown  elsewhere,  were 
always  uncommon  in  most  parts  of  the  United  States  ;  while  in 
States  where  they  were  formerly  sanctioned,  the  practice  has 
lost  much  of  its  old  significance.2  A  deed  of  gift,  it  is  true, 
will  sometimes  accompany  delivery  of  possession,  in  a  death- 
bed disposition  ;  and  so,  too,  have  assignments,  letters,  and 
memoranda  been  found  useful  in  a  number  of  cases:  all  this, 
however,  not,  we  presume,  for  affecting  a  transfer  indepen- 
dently of  delivery,  but  as  clearly  evidencing  the  gift  which 
took  effect  because  of  a  legally  sufficient  delivery.3  In  gen- 
eral, to  execute  and  deliver  a  deed  of  gift,  without  delivering 
the  thing  itself,  —  unless,  indeed,  it  were  the  true  means  of 
yielding  possession  of  or  "delivering"  an  incorporeal  right, 
—would  seem  hardly  to  come  up  to  the  standard  of  our  law 
of  gifts  causa  mortis ;  and  a  deed  of  gift  found  among  the 
maker's  papers  after  his  death,  and  never  delivered  during 
his  life  at  all,  most  assured^  confers  no  title  whatever  to- the 
property  described,  if  not  duly  executed  as  a  last  will  and 
testament  according  to  the  statute.4 


1  1  Wms.  Ex'rs,  7th  Eng.  ed.  780  ; 
Thorold  v.  Tliorold,  1  Phillim.  1.  Lord 
Hardwieke  and   Lord    Rosslyn  appear 
to  have  thought  otherwise,  according 
to  certain  dicta  in  Ward  i'.  Turner,  2 
Ves.     Sen.   440;    Tate    v.    Hilbert,  2 
Ves.  Jr.  120. 

2  Supra,  §  89.     In  a  recent  Massa- 
chusetts case   it  is  clearly  ruled  that 
the  delivery  of  an  instrument  will  not 
operate  as  a  gift  causa  mortis  where  the 
property  described  fails  of  suitable  de- 
livery. McGrath  v.  Reynolds,  116  Mass. 


566.     And  see  Mr.  Justice  Mathews  in 
Basket  v.  Hassell,  107  U.  S.  602. 

3  Kemper    v.    Kemper,    1    Duvall, 
401 ;    Blake  v  .  Lowe,  3  Desaus.  263  ; 
Grymes  v.  Hone,  49  N.  Y.  17. 

4  1    Wms.    Ex'rs,   supra ;    Smith  v. 
Downey,  3  Ired.   Eq.  268;  Taylor  v. 
Taylor,  2  Humph.  597  ;  Martin  v.  Ram- 
sey, 5  Humph.  349;  Gibson,  C.  J.,  in 
Nicholas  I?.  Adams,  2  Whart.  17,  24. 

The  only  case,  English  or  American, 
which  appeared  to  view  deeds  of  gift 
causa  mortis  differently,  when  the  first 
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A  deed  of  gift  or  formal  assignment  expressed  absolutely, 
and  as  if  to  go  into  immediate  effect,  may  be  presumed  to  be 
intended  as  a  gift  inter  vivos  rather  than  causa  mortis,  and, 
in  the  absence  of  special  circumstances  attending  delivery, 
should  be  construed  accordingly.  There  is  an  English  case 
in  point,  where  Lord  Cottenham  held  that  an  assignment 
made  by  A.,  upon  a  bond  purporting  to  u  hereby  assign  and 
transfer  the  within  bond  or  obligation,"  and  all  her  "  right, 
title,  and  interest  thereto,"  to  B.,  followed  by  the  usual 
power-of-attorney  clause,  evinced  no  gift  causa  mortis,  though 
executed  and  delivered  five  days  before  her  death,  but  an 
immediate  and  irrevocable  gift.1 


edition  of  this  work  was  prepared,  is 
that  of  Meach  v.  Meach,  decided  in 
Vermont  in  1852  ;  and  even  here  it  is 
by  no  means  certain  that  the  chattels 
continued  in  the  donor's  possession  till 
his  death.  In  this  exceptional  case,  a 
man  in  peril  of  death  executed  one 
deed  of  all  his  real  estate,  and  another 
of  all  his  personal  property,  in  favor  of 
his  wife, — both  of  which  instruments 
were  duly  recorded  a  month  before  he 
died.  Upon  a  bill  for  specific  perform- 
ance brought  after  his  death  against 
the  heirs  and  next  of  kin,  together 
with  the  personal  representative,  it 
was  held  that  the  deed  of  real  estate 
could  not  be  upheld,  whether  as  a  post- 
nuptial settlement,  a  gift  causa  mortis, 
or  a  testamentary  disposition  ;  but  the 
deed  of  personal  property,  which  com- 
prehended stock  on  his  farm  and 
choses  in  action,  and,  as  it  would  ap- 
pear, purported  to  carry  all  the  estate 
of  which  the  donor  should  be  possessed 
at  his  death,  was  sustained  as  a  good 
gift  causa  mortis.  Meach  v.  Meach,  24 
Vt.  591.  The  opinion  of  Redfield, 
C.  J.,  in  this  case  is  remarkable  for  the 
boldness  with  which  it  applies  equity 
remedies  in  aid  of  a  donor's  purpose, 
and  for  its  vigorous  opposition  to  at- 
tempts, elsewhere  noticed,  to  put  lim- 
its to  the  amount  capable  of  transfer 
by  a  gift  causa  mortis.  But  in  seeking 
to  commend,  rather  than  deplore,  the 
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policy  of  such  gifts,  the  learned  Chief 
Justice  was  not  in  true  accord  with 
the  times.  It  is  not  unlikely  that  his 
views  there  set  forth  concerning  deeds 
of  gift  causa  mortis  have  since  under- 
gone a  change ;  for,  according  to  3 
Redf.  Wills,  2d  ed.  339  (1870),  this 
eminent  writer  restates  the  decision 
so  as  to  show  distinctly  that  the  donee 
continued  to  have  the  control  and  manage- 
ment of  the  estate  after  the  execution  of  the 
instrument,  —  a  very  important  fact ; 
and  besides,  in  a  note,  he  admits  that 
the  view  may  ultimately  prevail  that 
the  deed  of  the  donor  merely  is  no 
sufficient  delivery  to  create  a  good  gift 
causa  mortis. 

We  have  seen  that  a  deed  of  gift 
inter  vivos  is  upheld  by  way  of  estoppel 
against  the  donor.  But  qu.  whether 
an  estoppel  should  operate  in  the  case 
of  gifts  like  these,  which  the  donor  is 
permitted  to  revoke  whenever  he  likes. 

It  should  be  added  that  a  later 
American  case,  Ellis  v.  Secor,  31  Mich. 
185,  sustains  a  written  declaration  of 
trust  without  accompanying  delivery, 
by  way  of  gift  causa  mortis.  We  re- 
gard that  decision  as  open  to  the  grav- 
est criticism. 

1  Edwards  v.  Jones,  1  Myl.  &  Cr. 
226.  But  cf.  Meach  v.  Meach,  24  Vt. 
591 ;  Grymes  v.  Hone,  49  N.  Y.  17,  as 
indicating  that  such  a  presumption 
should  not  be  deemed  conclusive. 
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§  180.  Whether  Delivery  is  dispensed  -with  where  Donee  or 
Trustee  is  already  in  Possession. —  While  our  decisions  pro- 
ceed, then,  upon  the  apprehension  that  all  gifts  causa  mortis 
require  delivery,  they  yet  leave  room  for  inquiry  as  to 
whether  there  may  not  be  circumstances  which  would  dis- 
pense with  the  formal  act  of  delivery  ;  the  donee  taking  con- 
trol as  such  by  virtue  of  some  permission,  and  so  making  the 
transfer  complete.  That  gifts  inter  vivos  admit  of  such  trans- 
fer cannot  be  disputed  ;  and,  on  principle,  the  same  privilege 
should  extend  to  those  of  the  present  class.1  Thus,  if  the 
dying  donor  wished  to  give  causa  mortis  that  which  the  in- 
tended donee  had  already  in  possession,  on  some  bailment  or 
trust,  —  as  a  borrowed  book,  or  a  boat  under  his  supervision, 
—  might  he  not  say,  "  I  give  you,  to  keep  in  case  of  my 
death,"  the  book,  or  the  boat,  as  the  case  might  be,  without 
requiring  the  thing  to  be  brought  to  his  bedside,  and  going 
through  a  pantomime  of  delivery  usually  deemed  superfluous? 
And  if,  in  pursuance  of  such  a  gift,  the  donee  thereupon 
assumed  and  continued  control,  in  the  capacity  of  donee, 
would  not  the  transaction  be  complete?  We  think  it  would; 
but  on  this  point  we  find  nothing  decisive.  There  is  a  Ken- 
tucky case  which  bears  in  favor  of  such  a  gift  causa  mortis ; 
the  circumstances  showing,  as  it  would  appear,  that  a  gift  was 
made  by  a  husband's  relinquishing  to  his  wife  all  claim  on  his 
part  to  a  buggy  and  horse  which  she  had  in  her  possession.2 

To  go  a  step  farther :  might  not  a  gift  causa  mortis  be  made 
by  directing  such  borrower.,  bailee,  or  agent  of  the  donor,  to 
hold  the  property  as  a  gift  in  case  of  death  to  a  certain-named 
donee ;  and  so  carrying  out,  by  the  donor's  words  and  the 
custodian's  acts,  an  effectual  gift  to  a  third  person  for  the 
donee,  without  an  actual  primary  delivery  by  the  donor? 
Even  to  this  extent  would  the  principle  appear  to  be  carried 
in  the  same  Kentucky  case ;  a  gift  to  the  wife  being  likewise 
sustained  of  certain  promissory  notes  which  were  held  by 
another,  upon  directions  given  the  latter  by  the  donor.3  But 

1  Supra,  §  70.  Bush,  591.    And  see  Stevens  v.  Ste- 

2  Southerland     v.    Southerland,    5    vens,  2  Hun,  470. 

8  Southerland  v.  Southerland,  supra. 
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the  real  facts  of  the  case  do  not  clearly  appear  from  the  re- 
port ;  while  the  decision,  so  far  from  being  rested  on  the 
ground  we  have  suggested,  seems  to  have  turned  chiefly  upon 
the  meritorious  character  of  the  gift  in  that  particular  in- 
stance. There  are,  on  the  other  hand,  cases  which,  without 
being  quite  explicit,  have  a  decidedly  opposite  leaning,  as 
though  it  might  be  ruled  that  gifts  causa  mortis  really  de- 
served, in  this  respect,  less  favor  than  gifts  inter  vivos,  and 
ought  to  depend  for  their  validity  upon  a  strict  delivery  of 
possession  by  the  donor.1 

§  181.  How  far  Chancery  aids  Informal  Delivery.  —  Notwith- 
standing the  aid  which  chancery  so  readily  affords  for  com- 
pleting informal  delivery,  and  carrying  one's  intention  into 
effect,  it  is  doubtless  the  rule,  that,  if  anything  remains  to  be 
done  by  the  donor  which  a  court  of  equity  would  not  have 
compelled  him  to  do  during  his  life,  the  gift  causa  mortis 
cannot  be  a  good  one.2 

§182.  Part  Delivery  where  the  Gift  was  entire. — Where 
the  gift  causa  mortis  purported  to  be  entire,  a  delivery  of  part 
of  the  property  will  not  suffice ;  though  it  would  be  other- 
wise if  part  delivery  was  distinctly  made  in  the  name  of  the 
whole.3 

§  188.  execution  on  Donee's  Part ;  Acceptance  and  Contin- 
uous Possession. — We  now  come  to  the  acts  requisite  on  the 
part  of  the  donee  to  complete  a  gift  causa  mortis.  Accept- 
ance corresponds  to  delivery,  and  is  doubtless,  in  most  cases, 
if  not  altogether,  the  rounding  act  of  the  donation.  And 
while,  in  all  such  death  dispositions,  the  acceptance  of  what 
has  been  beneficially  bestowed  is  often  lost  sight  of,  or  rather 
will  be  taken  for  granted,  no  such  presumption  can  here  pre- 
vail against  plain  evidence  to  the  contrary,  any  more  than 
in  gifts  inter  vivos.  By  acceptance  is  here  meant  accept- 
ance in  the  character  of  donee ;  or,  it  may  be,  of  a  trustee 

1  See  Walsh  v.  Studdart,  4  Dru.  &         2  See  Lord  Eldon,  in    Duffield    v. 

War.  159 ;  French  v.  Raymond,  39  Vt.  Elwes,  1  Bligh,  N.  s.  497. 
623 ;  Miller  v.  Jeffress,  4  Gratt.  472 ;          3  McGrath  v.  Reynolds,  116  Mass. 

Case  v.  Dennison,  9  R.  I.  88,  —  none  of  566. 
which  decisions  need  rest  upon  such  a 
ground. 
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with  control  for  the  intended  donee ;  not  simply  the  taking 
possession.  That  acceptance  is  meant  which  harmonizes  with 
the  donor's  purpose  of  giving,  as  evinced  by  his  own  acts  and 
conduct.1 

But  it  should  be  further  observed  that  gifts  causa  mortis 
admit  of  an  acceptance  by  the  real  beneficiary  after  the  donor's 
death,  in  certain  instances ;  any  intermediate  acceptance  by 
one  for  another's  benefit  meanwhile  being  preliminary  rather 
than  final.  The  gift  causa  mortis  directly  to  a  donee  requires, 
at  least,  the  acceptance  conditional  upon  ensuing  death 
(which  is  always  appropriate  to  such  transfers)  to  render  it 
complete ;  and  acceptance  in  trust  upon  a  like  condition  must 
attend  the  donor's  delivery  to  any  third  person  for  the  donee  ; 
but  when  such  third  person  receives  possession,  as  often  hap- 
pens, to  give  to  the  donee  only  in  case  of  the  donor's  death 
the  acceptance  which  gives  final  and  full  effect  to  the  gift 
necessarily  awaits  the  issue  of  the  peril,  and  is  postponed  to 
the  donor's  death.2 

Such  acceptance,  however,  as  completes  the  gift  causa  mor- 
tis in  its  conditional  character,  and  corresponds  strictly  with 
a  donor's  act  of  delivery,  must  be  followed  by  continuous 
possession  and  control  of  the  property  till  the  donor's  death  ; 
and  this  for  reasons  which  will  more  fully  appear  when  we 
come  to  consider  the  revocability  of  such  gifts.3  And  if  a 
gift  causa  mortis  is  through  some  third  person  or  trustee,  the 
gift  is  not  completed  unless  such  third  person  accepts  accord- 
ingly or  takes  possession  of  the  thing  before  the  donor  dies.4 

§  184.  Proof  of  Execution  to  sustain  a  Gift  Causa  Mortis.  — - 
A  few  words  as  to  the  proof  of  execution  needful  to  sustain 
a  gift  causa  mortis.  The  same  general  principles,  mutatis 
mutandis,  which  establish  delivery  in  gifts  inter  vivos,  will 

1  Reddel  v.  Dobree,  10  Sim.  244;          4  Wilcox  v.  Matteson,  53  Wis.  23. 
Delmotte    v.   Taylor,     1    Redf.    Surr.  Here  the  dying  person  desired  his  nurse 
(N.   Y.)   417;    Cutting   v.  Gilman,  41  to  take  a  pocket-book  from  under  the 
N.  H.  147  ;  supra,  §§  90-92.  bed  and  give  it  to  A.  when  she  came. 

2  See  Sessions  v.  Moseley,  4  Gush.  Nothing  more  being  done  till  after  his 
87,  per  curiam.  death,  the   gift  causa   mortis  failed   of 

8  Reddel  v.  Dobree,   10  Sim.  244;    execution. 
Hatch  v.  Atkinson,  56  Me.  824 ;  Borne- 
man  v.  Sidlinger,  15  Me.  429. 
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hold  good  here ;  with  this  consideration  always  kept  in  view, 
that  fraud  casts  its  most  alluring  looks  towards  a  dying  per- 
son's bed-side,  and  tempts  the  by-stander  to  lay  hold  of  what 
he  may,  before  a  probate  court  can  take  jurisdiction,  and  to 
appropriate,  on  the  plea  that  he  who  shall  never  return  to 
claim  his  own  had  turned  it  over  to  him  as  a  farewell  gift. 
Possession  being  once  in  his  favor,  time  and  stealth,  he 
thinks,  will  do  the  rest. 

Nothing,  then,  can  be  plainer  than  that  possession  of  the 
thing  alone  does  not  establish  delivery  as  a  gift  causa  mortis  ; 
and  this  more  especially  where  the  claimant  had  opportunity 
of  obtaining  wrongful  possession  before  or  just  after  the  own- 
er's decease.1  On  the  contrary,  the  title  being  impeached  by 
the  proper  party  in  interest,  the  possessor  should  show  satisfac- 
torily, first,  that  the  property  was  suitably  delivered  to  or  for 
his  use ;  next,  that  this  delivery  was  by  way  of  gift ;  lastly, 
so  far  as  this  be  needful  to  the  title,  whether  the  gift  was  a 
gift  causa  mortis,  or  a  gift  inter  vivos.  Upon  him  who  claims 
as  donee  is  the  burden  of  proof.2 

The  words  accompanying  the  act  of  delivery  are  an  im- 
portant element  in  determining  the  quo  animo  of  the  donor. 
And  since  the  circumstances  of  a  last  illness  will  raise  the 
presumption  that  the  gift  contemplated  was  causa  mortis 
rather  than  inter  vivos,  a  dying  donor  need  not  expressly  de- 
clare that  the  gift  is  conditional  upon  his  death  from  the 
existing  disorder ;  for  the  condition  will  be  presumed,  though 
only  words  of  gift  were  used,  unless  the  evidence  negatives 


1  Lounsbury  v.  Depew,  28  Barb.  44 ; 
Cutting  v.  Oilman,  41  N.  H.  147  ;  Del- 
motte  v.  Taylor,  1  Redf.  Surr.  (N.  Y.) 
417  ;  Kenney  v.  Public  Administrator, 
2  Bradf.  Surr.  (N.  Y.)  319. 

2  See  Hebb  v.  Hebb,  5  Gill,  506; 
Cosnahan  v.  Grice,  15  Moore  P.  C.  215 ; 
Walter  v.  Hodge,  2  Swanst.  92 ;  Hay- 
slep  v.  Gymer,  1  Ad.  &  Ell.  162 ;  Con- 
klin  v.   Conklin,  20   Hun,  278.      The 
surrounding  circumstances  are  material 
to  the  issue,  wherever  the  donor's  in- 
tention is  obscure.     And,  among  those 
worthy  of  especial  mention  in  the  pres- 
ent connection    are    these :    that    the 
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donor  was  or  was  not  under  some  moral 
obligation  to  the  donee  for  services 
rendered  ;  that,  supposing  he  was,  the 
gift  was  or  was  not  altogether  dispro- 
portioned  to  those  services.  Smith 
v.  Maine,  25  Barb.  33;  Westerlo  v. 
De  Witt,  35  Barb.  215.  For  the  mutual 
relations  of  the  parties  go  far  towards 
explaining  their  transactions  ;  nor  is  it 
certain  that  what  one  receives  from  a 
dying  man  may  not  stand  on  the  foot- 
ing of  sale,  which  is  stronger  than  that 
of  a  gift.  McCarty  v.  Kearnan,  86  111. 
291. 
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such  an  implication.1  No  particular  form  of  words  is  neces- 
sary to  give  effect  to  a  gift  causa  mortis? 

The  alleged  donor's  declaration  of  intention  previous  to 
the  gift  is  admissible  where  the  language  used  at  the  time  of 
delivery  was  ambiguous.  And  his  subsequent  declarations, 
after  delivering  possession,  that  he  had  so  given  the  property, 
are  also  sometimes  admissible  as  against  individuals  who 
claim  to  hold  by  a  privity  of  interest  with  the  donor.3  But 
such  delivery  cannot  be  established  by  his  subsequent  decla- 
rations, shortly  before  dying,  to  a  person  not  connected  with 
the  gift.4  And  on  the  issue  of  gift  causa  mortis,  statements 
of  the  donor  showing  a  previous  and  continuous  purpose  in- 
consistent with  the  alleged  gift  are  admissible  to  contradict 
the  donee's  testimony.5 

§  185.  How  the  Issue  of  Gift  is  determined  in  Practice. — 
It  is  the  modern  practice  of  the  chancery  courts  of  England, 
where  any  doubt  exists,  whether  in  point  of  fact  there  was 
that  which  would  constitute  a  good  gift  causa  mortis  of  prop- 
erty legally  subject  to  such  gift,  to  direct  an  issue  to  try  that 
fact.6  A  bill  of  equity,  moreover,  affords  often  the  suitable 
course  for  testing  title  in  the  courts  of  this  country,  espe- 
cially where  the  property  in  question  is  incorporeal.7  But 
the  issue  is  quite  commonly  raised  in  a  suit  at  law  brought 
against  the  donee  in  possession,  or  the  donor's  representa- 
tives in  possession,  as  the  case  may  be,  to  recover  the  prop- 
erty improperly  withheld  from  the  party  entitled  to  it.8 

§  18G.  Gift  constituted  by  the  Forgiveness  of  a  Debt.  —  It 
is  well  settled  that  a  gift  causa  mortis,  as  well  as  a  gift  inter 
vivos,  may  consist  in  the  forgiveness  of  a  debt ;  this,  however, 
being  a  matter  for  evidence.9  But  a  loan  cannot  be  con- 


1  1  Wms.  Ex'rs,  7th  Eng.  ed.  772 ; 
Gardner  v.  Parker,  3  Madd.  184. 

2  Kenistons  v.  Sceva,  54  N.  H.  24. 
8  Smith  v.  Maine,  25  Barb.  33. 

4  Rockwood  v.    Wiggin,   16    Gray, 
402. 

5  Whitney  v.   Wheeler,  116  Mass. 
490. 

6  1  Wms.  Ex'rs,  7th  Eng.  ed.  783. 

7  Rockwood  v.   Wiggin,   16  Gray, 


402  ;  Southerland  v.  Southerland,  5 
Bush,  591  ;  Pennington  v.  Gittings,  2 
Gill  &  J.  208. 

8  Grymes   v.    Hone,   49  N.  Y.  17; 
Case  v.  Dennison,  9  R.  I.  88;  French 
v.  Raymond,  39  Vt.  623. 

9  Thus,  a  gift  of  the  present  class  was 
held  established,  where,  upon  a  loan,  the 
borrower  had  given  the  lender  the  fol- 
lowing paper  :  "  Received  of  D.  £500, 
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strued  into  a  gift  causa  mortis  upon  evidence  of  some  imper- 
fect arrangement  between  donor  and  donee  which  was  never 
carried  out.1 


CHAPTER   VII. 


GIFTS   CAUSA  MORTIS  ;    EFFECT   OF   EXECUTION. 

§  187.  Effect  of  executing  Gift  as  bet-ween  Donor  and  Donee. 
—  (5.)  Having  shown  how  gifts  causa  mortis  are  executed, 
we  proceed  next  to  notice  the  effect  of  their  execution  as 
between  donor  and  donee. 

§  188.  The  Same  Subject ;  Gift  Causa  Mortis  is  revocable.  — 
The  leading  characteristic  of  executed  gifts  causa  mortis  is 
revocability.  An  ordinary  gift  once  completed  by  competent 
parties  is,  we  have  seen,2  absolute  and  irrevocable  as  concerns 
the  donor,  unless  procured  by  fraud ;  but  so  wavering  is  the 
title  acquired  by  such  a  transfer  causa  mortis,  until  fully  con- 
firmed by  the  donor's  death  as  contemplated,  that  the  gift  is 
held  specially  revocable  in  three  distinct  instances,  —  (1st) 
by  the  donor's  recovery  from  the  particular  peril;  (2d)  by 
the  death  of  the  donee  before  him  ;  or  (3d)  by  his  own  act 
revoking  the  gift.3  All  of  these  principles  we  have  adopted 
from  the  civil  law,  which  pronounces  the  donation  causa 
mortis  conditional  and  ipso  facto  void  if  the  donor  escapes  the 
supposed  danger,  or  the  donee  dies  before  him,  or  the  donor 


to  bear  interest  at  £4  per  cent  per  an- 
num ; "  and  it  was  shown  that  this 
receipt  was  given  to  the  borrower's 
servant  by  the  dying  creditor,  saying 
that  she  wished  the  debt  cancelled. 
Moore  v.  Barton,  4  De  G.  &  Sm.  517. 
And,  again,  where  a  creditor  declared 
that  the  money  was  the  debtor's,  and 
destroyed  the  bond  or  other  security, 
which  constituted  the  evidence  of  the 
debt.  Gardner  v.  Gardner,  20  Wend. 

172 


526.  And  see  Hurst  v.  Beach,  5  Madd. 
351 ;  Meredith  v.  Watson,  23  E.  L.  & 
Eq.  250 ;  Darland  v.  Taylor,  52  Iowa, 
503  ;  Lee  v.  Boak,  11  Gratt.  182. 

1  Henderson  v.  Henderson,  21  Mo. 
379. 

2  Supra,  §  103. 

3  See    Bouv.   Diet.    Donatio    Causa 
Mortis ;  2  Bl.  Com.  514 ;  2  Kent  Com. 
444. 
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repents  of  the  gift.1  Of  these  three  methods  of  revocation 
in  their  order. 

§  189.  Revocation  by  Donor's  Recovery  from  the  Peril  — 
First.  Revocation  by  the  donor's  recovery  from  the  particu- 
lar peril  has  been  established  in  well-considered  cases,  English 
and  American.  Thus,  in  the  English  case  of  Staniland  v. 
Willott,  where  the  donor  recovered  from  a  paralytic  stroke, 
which  at  the  time  threatened  death,  so  as  to  be  able  to  take 
a  foreign  journey,  and,  besides,  to  manage  his  affairs.2  And, 
again,  in  Weston  v.  Hight,  decided  in  Maine,  where  one  dan- 
gerously ill  with  consumption  so  far  escaped  the  peril  con- 
templated as  to  attend  to  his  ordinary  business  for  eight 
months,  though  he  finally  died  of  the  same  disease.3  But  the 
question  may  sometimes  be  a  nice  one ;  for  the  mere  rallying 
of  one's  faculties,  followed  soon  by  a  relapse,  and  finally 
death,  from  the  sickness  originally  contemplated,  would  hardly 
suffice  for  such  a  revocation.  As  Chief  Justice  Gibson,  of 
Pennsylvania,  has  said,  a  transfer  of  this  kind  ought  not  to 
be  disturbed  "  by  the  alternation  of  hope  and  despair,  depend- 
ent on  the  doubtful  spinning  of  the  die,  but  only  by  the 
turn-up  of  life."4 

§  190.  Revocation  by  Donee's  Death  before  the  Donor.  — 
Second.  Revocation  by  the  donee's  death  before  the  donor  is 
a  principle  which  seems  to  be  taken  for  granted  at  the  Eng- 
lish law,  both  from  the  reason  of  the  thing  and  because  it 
was  the  plain  doctrine  of  Justinian's  age.5  The  rule  of  lapsed 
legacies  is  quite  analogous,  though  a  gift  causa  mortis  is  prob- 
ably to  be  deemed  more  strictly  personal  to  the  donee  than 
any  legacy.6  But  the  prior  death  of  the  third  person  charged 
with  delivery  to  the  donee  after  the  donor's  death  would  not, 
we  suppose,  invalidate  the  gift  to  the  donee,  if  the  latter  him- 
self survived  the  donor.7 

1  Colquhoun  Rom.  Law,  §  1071.  5  Colquhoun  Rom.  Law,  §§   1070, 

2  Staniland  v.  Willott,  3  Mac.  &  G.    1071. 

664.  e  see  Merchant  ».  Merchant,  2 

8  Weston  v.  Hight,  17  Me.  287.  See  Bradf.  SUIT.  (N.  Y.)  432. 

also  Conser  v.  Snowden,  54  Md.  175.  7  Ib.  But  see  Borneman  v.  Sid- 

4  Nicholas  v.  Adams,  2  Whart.  17.  linger,  15  Me.  429. 

But  see  supra,  §  153,  as  to  expectation 

of  death,  where  this  case  is  criticised. 

173 


§  192  GIFTS   OP   PERSONAL   PROPERTY.  [PART    V. 

§  191.  Revocation  by  Donor  -who  repents  of  the  Gift,  — 
Third.  Revocation  by  the  donor's  own  act,  or  where,  as  the 
civilians  would  say,  he  repents  of  the  gift,  is  established  at 
our  law  by  numerous  decisions.  As  early  as  1710  it  was 
ruled  by  the  Lord  Chancellor  that  a  gift  causa  mortis  is  revo- 
cable during  the  donor's  life,  just  as  much  as  a  will.1  And  by 
directing  a  return  of  the  donated  property,  and  resuming  its 
possession  as  owner,  the  donor  necessarily  revokes  and  annuls 
his  gift.2  Nor  is  his  declared  intention  to  repossess  himself  of 
the  property  as  his  own,  and  his  demand  for  the  same,  to  be 
thwarted  at  any  time  by  the  custodian's  unwillingness  to  sur- 
render.3 The  property  thus  resumed  by  the  original  owner 
by  revocation  of  his  gift  causa  mortis  may  be  given  away 
afterwards  to  some  one  else,  or  otherwise  disposed  of  at  the 
owner's  pleasure.4 

It  is  sometimes  asked  whether  a  gift  causa  mortis  would  be 
revoked  per  se  by  the  donor's  subsequent  will.  It  appears 
that  it  would  not,  and  for  this  technical  reason,  that  a  will 
does  not  operate  until  after  the  testator's  death,  at  which  pre- 
cise point  of  time  the  gift  would,  from  its  very  nature,  become 
irrevocable.5 

§  192.  Other  Special  Causes  of  Revocation ;  Fraud,  Force,  etc. 
—  To  the  above  enumerated  special  causes  of  revocation  may 
perhaps  be  added  in  certain  instances  another,  —  the  subse- 
quent posthumous  birth  of  a  child  to  the  donor.  Under  the 
French  code,  ordinary  donations  are  absolutely  revoked  by 
the  birth  of  children.  And  it  is  held  in  New  York,  that 
where  the  local  statute  causes  the  revocation  of  one's  will  by 
the  subsequent  birth  of  a  child,  the  same  consequence  would 
follow  a  gift  causa  mortis? 

Concerning  revocation,  it  need  hardly  be  added  that  on  the 
ground  of  mental  incapacity,  or  fraud,  force,  or  palpable 

1  Jones  v.  Selby,  Free.  Ch.  300.  5  Jones   v.  Selby,   Free.    Ch.    300  ; 

2  Bunn  v.  Markham,  7  Taunt.  230 ;  Hambrooke  v.  Simmons,  4  Russ.  25 ; 
Merchant  ?;.  Merchant,  2  Bradf.  Surr.  Nicholas  v.  Adams,  2  Whart.  17 ;  Mer- 
(N.  Y.)  432;  Wigle  v.  Wigle,  6  Watts,  chant    v.    Merchant,    2    Bradf.    Surr. 
522 ;  Parker  v.  Marston,  27  Me.  196.  (N.  Y.)  432. 

8  Merchant  v.  Merchant,  supra.  6  Bloomer    v.    Bloomer,    2    Bradf. 

4  Parker  v.  Marston,  27  Me.  196.          Surr.  (N.  Y.)  339  ;  2  Burge,  205. 
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CHAP.  VII.]       GIFTS  CAUSA  MORTIS;    EFFECT  OF  EXECUTION.     §  193 

error,  gifts  causa  mortis  might  be  annulled  like  ordinary  gifts  ; 
nor  that  it  is  in  the  power  of  the  parties  concerned  in  the  do- 
nation, by  their  own  mutual  assent,  properly  manifested,  to 
put  an  end  to  the  transfer.1  But  there  appears  to  have  been  a 
peculiar  class  of  cases  recognized  by  the  Roman  law  ;  namely, 
where  a  donor  makes  his  donation  causa  mortis,  and  engages 
specially  not  to  revoke  it,  the  effect  of  which  was  to  render 
the  gift  irrevocable.2  Our  post  obit  deeds  are  somewhat  of 
this  description ;  but  any  ordinary  stipulation  not  to  revoke 
a  parol  gift  causa  mortis  at  our  law  would  not  strengthen  the 
donee's  title,  since,  after  all,  gifts  are  without  consideration, 
and  such  a  stipulation  is  nudum  pactum. 

§  193.  Controversies  between  Donee  and  Donor's  Representa- 
tives. —  The  donee  of  a  gift  causa  mortis  derives  his  title  di- 
rectly from  the  donor,  and  not  from  the  donor's  executor  or 
other  personal  representative.  The  assent  of  such  represent- 
ative, therefore,  after  the  donor's  death,  is  not  in  any  way 
essential  to  the  donee's  title  ;  nor  has  the  executor  or  adminis- 
trator any  claim  whatever  upon  the  property  for  the  ordinary 
purposes  of  administration  and  the  claims  of  distributees.3  If 
the  donor's  executor  or  administrator  receives  the  thing  and 
converts  it,  the  donee  may  sue  him  in  assumpsit.4  And  where 
the  donee  in  possession  gives  up  the  property  under  a  misap- 
prehension of  his  rights,  and  acting  with  the  advice  of  coun- 
sel, he  is  not  debarred  from  recompense  on  making  his  title 
good  under  a  suit  brought  to  recover.5  So,  too,  if  the  gift  be 
of  a  promissory  note  or  some  other  negotiable  chose  evidenced 
by  a  voucher,  which  the  donee  possesses,  the  latter  may  sue 
the  party  liable  thereon,  though  such  party  has  already  settled 
with  the  donor's  representative  without  requiring  the  voucher 
to  be  produced.6 

The  executor  or  administrator  of  an  alleged  donor  has  cor- 
responding rights  against  all  persons  retaining  property  of  the 


1  Supra,  §  60.  Local  statutes  regulate  these  matters 

2  Colquhoun  Rom.  Law  §  1070.  in  various  respects. 

8  Gaunt    v.   Tucker,    18    Ala.  27  ;         5  Westerlo  v.  De  Witt,  36  N.  Y.  340. 
Michener  v.  Dale,  23  Penn.  St.  59.  6  House  v.  Grant,  4  Lans.  (N.  Y.) 

4  Michener  v.  Dale,  23  Penn.  St.  59.  296. 
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[PART  v. 


deceased  under  the  fictitious  claim  of  donees  causa  mortis ; 
and  it  is  his  duty  to  dispossess  them.1 

§  194.  Effect  of  executing  Gift  as  concerns  Donor's  Creditors, 
etc.  —  (6?)  We  come  now  to  the  effect  of  the  execution  of  a 
gift  causa  mortis  as  to  third  persons,  including  the  donor's 
creditors.  The  leading  principle  to  be  here  applied  differs 
not  from  that  already  considered  under  gifts  inter  vivos ; 
though,  the  issue  being  practically  postponed  until  after  the 
donor's  death,  the  discussion  "takes  a  narrower  range.  A  gift 
causa  mortis  cannot  be  allowed  to  defeat  the  just  claims  of 
creditors  ;  and  as  to  existing  creditors,  at  least,  it  cannot 
avail  an  insolvent's  estate  that  fraud  was  not  actually  in- 
tended. Such  is  the  rule  of  civilized  Europe  and  America, 
of  both  the  civil  and  common  law.2 

Upon  an  utter  deficiency  of  assets,  then,  to  pay  the  lawful 
claims  of  creditors  from  the  donor's  estate,  and  the  exhaustion 
of  funds  for  legacies  and  distributive  shares,  any  gift  causa 
mortis  must  give  way,  so  far  as  may  be  requisite  to  discharge 
lawful  demands  ;  in  which  case  the  executor  or  administrator 
may  sue  to  recover  the  gift,  or  its  value,  on  behalf  of  cred- 
itors, and  the  donee  must  respond  accordingly.3 


1  Thus,  where,  in  a  case  of  stock 
privileges,     which     were     incorrectly 
deemed  a  subject  of  gifts  causa  mortis, 
the  executor  had   paid    for  the   new 
scrip   after  the  testator's   death,  and 
directed  an  issue  of  the  same  in  the 
name  of  the  supposed  donee,  the  pay- 
ment was  afterwards  disallowed  in  his 
probate  accounts.    Egerton  v.  Egerton, 
17  N.  J.  Eq.  419. 

2  2  Bl.  Com.  514 ;  Dig.  39,  6,  17 ; 
2  Kent  Com.  448,  citing  Voet  Com.  ad 
Pand.  39,  5,  §  20,  and  Pothier  Traite 
des  Donations,  sec.  3,  art.  1,  §  2.     And 
see  supra,  §§  118-120. 

3  Drury  v.  Smith,  1  P.  Wms.  406 ; 
Ward    v.   Turner,   2    Ves.    Sen.  434; 
Michener  v.   Dale,   23  Penn.   St.  59; 
Chase  v.  Redding,  13  Gray,  418  ;  Bor- 
neman  v.  Sidlinger,  15  Me.  429.     But 
as  to  thus  obstructing  the  donee  causa 
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mortis  who  is  himself  a  creditor,  see 
Pierce  v.  Five  Cents  Savings  Bank, 
129  Mass.  425.  It  is  held  that 
an  executor  or  administrator,  who 
has  admitted  claims  made  against 
his  intestate's  estate  before  they  were 
barred  by  the  special  statute  of  limita- 
tions provided  for  such  cases,  and  has 
agreed  with  the  creditors  to  bring  a 
suit  for  their  benefit  to  recover  a  gift 
causa  mortis,  may  sue  after  the  expira- 
tion of  such  statute  of  limitations;  and 
that,  having  brought  a  bill  in  equity 
for  that  purpose,  he  may  likewise  re- 
cover his  costs  and  the  incidental  ad- 
ministration expenses,  if  the  donee, 
instead  of  admitting  a  liability  for 
such  debts,  had  undertaken  to  oppose 
the  suit.  Chase  v.  Bedding,  13  Gray, 
418. 


CHAP.  VIII.]     GIFTS  CAUSA  MORTIS ;  CONCLUDING  REMARKS.    §  196 


CHAPTER   VIII. 

QUALIFIED   GIFTS   CAUSA  MORTIS;   CONCLUDING 
OBSERVATIONS. 

§  195.  Special  Qualifications  or  Conditions  annexed  to  Gifts 
Causa  Mortis.  —  (7.)  As  to  qualified  gifts  causa  mortis.  Be- 
sides the  condition  of  expected  death,  and  the  general  revoca- 
ble character  of  such  gifts,  there  may  be  special  qualifications 
annexed  to  the  gift ;  though  instances  of  the  kind  rarely  occur 
in  practice.  Thus  it  is  held  that  a  gift  causa  mortis  may  be 
good,  even  when  coupled  with  the  trust  that  the  donee  shall 
provide  for  the  donor's  funeral.1  Such  a  gift,  too,  may  be 
conditioned  to  be  in  full  of  the  donee's  share  in  the  donor's 
estate  ;^in  which  case  the  donee  cannot  claim  a  distributive 
share  without  surrendering  or  accounting  for  the  donation.2 

But  a  qualified  gift  causa  mortis  is  not  sustainable  as  such, 
where,  by  its  express  terms  and  conditions,  no  control  of  the 
fund  is  conferred  until  after  the  donor's  death.3 

§  196.  Trusts  or  Conditions  coupled  with  a  Gift  Causa  Mortis 
must  be  contemporaneous,  certain,  etc.  —  Any  trust  or  condi- 
tion coupled  with  a  gift  causa  mortis  must  be  contemporaneous, 
or  so  incorporated  with  it  as  to  form  part  of  the  donation.4 
And  in  order  that  the  gift  causa  mortis  in  trust  be  valid,  the 
persons  who  are  to  take,  and  also  their  respective  portions, 
must  be  clearly  designated.6  But  such  a  gift  is  valid,  although 
taken  by  the  trustee  for  beneficiaries  upon  a  trust,  the  terms 

1  Hills  v.  Hills,  8  M.  &  W.  401.  if  at  all,  only  as  a  testamentary  dis- 

2  Currie  v.  Steele,  2  Sandf.  (N.  Y.)     position.     Ib.     And  see  supra,  §§  131, 
642.  161. 

8  Basket  v.  Hassell,  107  U.  S.  602,  <  Dunne  v.  Boyd,  8  Ir.  R.  Eq.  609. 
614.  Such  a  delivery,  reserving  the  6  Sheedy  v.  Roach,  124  Mass.  472. 
control  to  the  donor  himself  during  his  Where  the  trust  fails  by  being  ineffec- 
life,  is  inconsistent  with  the  intention  tually  declared,  the  trustee  cannot 
of  a  gift,  and  is  available  to  the  donee,  claim  the  gift  for  his  own  benefit.  Ib. 
VOL.  ii.  12  177 
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and  limitations  of  which  are  prescribed  by  the  donor,  and  may 
vary  according  to  subsequent  events.1  Wherever,  in  fine,  a 
trust  or  condition  is  annexed  to  the  gift  causa  mortis,  the  usual 
tests  as  to  the  validity  of  a  trust  should  be  applied.2 

§  197.  Concluding  Observations  ;  Impolicy  of  Informal  Gifts 
Causa  Mortis.  —  (8.)  As  to  the  general  policy  of  gifts  causa 
mortis  little  need  be  added.  The  courts  have  in  some  in- 
stances spoken  favorably  of  such  transfers.  Thus,  Sir  John 
Romilly,  M.  R.,  in  recognizing  that  modern  doctrine,  not  as 
yet  hedged  within  sure  limits,  under  which  is  sanctioned  the 
gift  of  incorporeal  debts  by  the  manual  delivery  of  unindorsed 
and  unassigned  securities  perhaps  of  immense  value,  says: 
"  It  does  seem  to  be  a  more  healthful  state  of  the  law,  that 
the  question  whether  it  is  a  good  donatio  mortis  causa  should 
not  depend  upon  a  mere  technicality  ;  namely,  upon  whether 
a  deceased  person  has  actually  written  his  name  upon  the 
back  of  a  promissory  note  when  he  intended  the  donee  to 
have  the  full  benefit  of  it."3  But  the  later  experience  of  the 
courts  with  this  same  subject  must  tend  to  convince  the 
thoughtful  that  we  are  driving  upon  breakers  which  threaten 
to  make  utter  wreck  of  our  legislative  barriers  against  infor- 
mal testamentary  dispositions.  In  fact,  gifts  causa  mortis 
should  constitute  an  exception,  and  not  the  rule.  We  should 
feel  that  statutes  of  distribution  offer  primarily  the  simplest 
and  wisest  disposition  of  a  dead  man's  wealth  ;  that  the  pol- 
icy of  those  statutes  should  hardly  be  disturbed,  when  death 
confronts  the  owner,  $ave  by  his  carefully  written,  carefully 
executed,  and  carefully  witnessed  last  will  and  testament ; 
that  nothing  beyond  this,  except  it  be  the  bestowal  of  sundry 
trifling  keepsakes  and  farewell  tokens  among  friends  and  de- 
pendants, ought  to  disturb  the  sanctity  of  an  occasion  when 
worldly  possessions  are  but  dross  to  the  owner.4 


1  Clough  v.  Clough,  117  Mass.  83. 

2  A  qualified  gift  causa  mortis  is  not 
sustainable  as  such  when  the  property 
is  bestowed  as  a  trust  fund  for  benevo- 
lent uses  at  one's  unlimited  discretion. 
Dole  v.  Lincoln,  31  Me.  422. 

8  Veal  v.  Veal,  as  reported  6  Jur. 
N.  s.  528 ;  s.  c.  27  Beav.  303,  309. 
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4  If  more  than  this  favor  should  be 
extended  to  gifts  causa  mortis,  —  we 
are  now  speaking  of  policy,  and  not  of 
legal  precedent,  —  then  those  same 
safeguards,  which  the  law  has  wisely 
thrown  about  testamentary  disposi- 
tions, —  safeguards  not  even  sufficient 
in  these  days  to  prevent  the  reckless 
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Since  the  first  gap  was  made  in  the  law  of  delivery  on  be- 
half of  incorporeal  property  gifts,  the  dangers  attending  these 
death-bed  dispositions  have  constantly  grown.  The  courts 
say  they  must  extend  the  path,  yet  they  regret  its  direction. 
Lord  Eldon  himself,  even  in  the  act  of  clearing  away,  on 
equitable  considerations,  the  most  formidable  barrier  to  such 
gifts  which  common-law  conservatism  had  left  standing,  said: 
"  Improvements  in  the  law,  or  some  things  which  have  been 
considered  improvements,  have  been  lately  proposed  ;  and  if, 
among  those  things  called  improvements,  this  donatio  mortis 
causa  were  struck  out  of  our  law  altogether,  it  would  be  quite 
as  well." 1  And,  at  the  present  day,  when  the  effort  to  carry 
out  a  giver's  intention  has  resulted  in  encouragement  to  a 
giver  to  leave  his  deliberate  intention  in  lasting  doubt,  where 
legal  consistency  seems  to  require  reluctant  courts  to  uphold 
a  nurse  in  sole  attendance  upon  some  foolish  person  in  carry- 
ing off  unassigned  stock,  bonds,  and  promissory  notes,  with 
little  more  ado  than  floor-sweepings  or  waste  paper,  utterly 
regardless  of  the  claims  of  kindred,  it  is  no  wonder  that  we 
find  the  reports  full  of  judicial  regrets  that  the  gift  causa 
mortis  was  ever  admitted  into  our  law  at  all.2 


and  greedy  from  seeking  to  set  up 
against  the  living  the  gifts  they  have 
wrested  from  the  enfeebled  and  dying, 
—  are  the  least  which  representatives 
and  those  rightfully  interested  in  the 
estate  can  demand  in  their  own  behalf. 
For  the  latter  might  by  agreement,  if 
so  disposed,  carry  out  the  donor's  last 
wishes  to  the  utmost,  however  infor- 
mally expressed ;  and  if  their  good- 
will cannot  be  depended  upon,  in  fur- 
therance of  the  design,  what  course 
can  be  more  appropriate  than  to  ac- 
company the  gift  by  a  written  instru- 
ment, signed  and  duly  witnessed,  such 
as  Justinian  decreed  for  the  Romans  ? 
Pens,  ink,  and  paper  are  almost  always 
at  hand ;  and  in  this  age  of  popular 
education,  the  means  of  applying  them 
should  not  often  be  thought  difficult. 
But  if  time  presses,  then  let  an  act 
which  of  itself  calls  for  deliberation 
fail,  rather  than  hastily  set  up  stran- 


gers against  those  nearest  allied  by 
blood  or  marriage,  and  run  the  risk  of 
alienating  one's  own  kindred,  whose 
claims  are  first,  for  the  sake  of  earning 
after  death  the  uncertain  gratitude  of 
some  stranger.  Secrecy  in  extensive 
gifts  of  this  kind  is  never  desirable  ; 
the  worthy  recipient  must  take  an  un- 
pleasant onus  in  a  title  likely  to  be  as- 
sailed and  of  doubtful  proof;  while  the 
deceitful  one  takes  too  easy  risks  with 
the  heirs  whom  he  means  to  defraud. 

1  Duffield  v.  Elwes,  1  Bligh,  N.  s.  533. 

2  See,  e.  g.,  Walsh   v.   Sexton,   65 
Barb.  251 ;  Tillinghast  v.  Wheaton,  8 
R.  I.  536.     Pierce  v.  Five  Cents  Sav- 
ings Bank,  129  Mass.  425,  appears  to 
sanction  the  delivery  of  a  sealed  pack- 
age containing  money,  bank-books,  and 
securities  together  with  a  donor's  writ- 
ten directions,  as  tantamount  to  con- 
stituting one  his  executor  under  a  regu- 
larly executed  will,  in  favor  of  certain 
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§  198          GIFTS  OF  PERSONAL  PROPERTY.        [PART  V. 

§  198.  The  Same  Subject ;  Legislative  Restraints  upon  such 
Gifts  desirable.  —  A  leaf  from  the  Roman  history  of  donations 
may  well  serve  us  at  last.  The  legislature  may  in  time,  and 
should,  extend  to  gifts  causa  mortis  the  solemnities  requisite 
for  the  execution  of  wills ;  or  if  these  transfers  are  to  be  still 
kept  up  without  such  solemn  execution,  —  as  they  might 
properly  be  for  slight  keepsakes  and  memorials,  from  one 
both  just  and  generous  with  his  goods,  —  then  there  should 
be  provision  that  no  gift  causa  mortis,  resting  upon  mere 
delivery,  and  without  such  execution,  should  operate  to  de- 
prive those  legally  entitled  in  case  of  intestacy,  beyond  a 
certain  proportion  of  the  donor's  entire  estate.1  Until  public 
policy  works  up  to  this  point,  the  courts  may  well  apply  the 
maxim  put  forward  in  one  of  our  late  American  decisions : 
"  It  is  far  better  that  occasionally  a  gift  of  this  kind  fail,  than 
that  the  rules  of  law  be  so  relaxed  as  to  encourage  fraud  and 
perjury."  2 

legatees;  and  this  though  the  person  semble,  it  does  not),   still  more  corn- 
receiving  the  package  had  no  definite  pletely  may  the  statute  of  wills  be 
knowledge  of  its  contents.     If  Ellis  v.  nullified  by  a  dying  person. 
Secor,  31  Mich.  185,  be  regarded  as         l  See  supra,  §§  144,  179. 
affording  a  correct  precedent  (which,         2  Hatch  v.  Atkinson,  66  Me.  324. 
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TITLE    TO   PERSONAL   PROPERTY   BY   SALE. 


CHAPTER   I. 

LEADING  ESSENTIALS   OF  A   SALE. 

§  199.  General  Observations  as  to  the  Law  of  Sales  of 
Personal  Property.  —  Title  by  sale,  now  to  be  discussed  for 
the  remainder  of  this  volume,  is  by  far  the  most  important, 
besides  being  the  most  difficult,  subject  for  treatment  under 
the  head  of  Personal  Property.  Transfers  of  this  character, 
beginning  in  simple  barter  or  exchange  for  mutual  conveni- 
ence and  profit ;  next,  with  the  substitution,  as  civilization 
goes  forward,  of  a  local  money  standard  ;  lastly,  spreading 
out,  under  the  influence  of  the  commercial  spirit,  into  a  uni- 
versal interchange,  upon  principles  still  deeply  rooted,  but 
ramifying  in  all  directions,  and  demanding  the  world's  me- 
dium of  exchange  as  the  standard  of  price,  —  these  constitute 
the  mainspring  of  worldly  business  activity.  Here  is  a  method 
of  acquisition  existing  by  pure  act  of  the  parties ;  founded  in 
contract ;  applicable  to  every  species  of  property,  and  to  prop- 
erty alone  ;  commended  to  all  conditions  of  mankind  by  the 
requirement  of  a  substantial  equivalent,  or  quid  pro  quo,  so 
that,  unlike  the  case  of  gift,  each  party  may  hope  to  gain, 
and  neither  expect  to  lose,  by  the  transaction. 

But  the  law  of  sales,  technically  speaking,  may  fairly  be 
thought,  in  these  days,  to  embrace  personal  property  alone  ; 
for  though  one  in  common  phrase  talks  of  real  as  well  as 
personal  estate  sales,  lawyers  now  incline  to  confine  the  term 
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to  personal  property  alone,  classing  the  corresponding  real- 
estate  cases  under  the  less  obvious  but  fairly  equivalent  title 
of  "vendors  and  purchasers."  It  is  well  that  the  legal  trans- 
fers of  property  under  these  two  grand  divisions  should  be 
kept  apart ;  for  the  law,  in  truth,  treats  them  very  differently 
the  one  from  the  other.  Sales,  in  the  technical  or  more 
limited  sense,  must  be,  at  all  events,  the  subject  of  exclusive 
attention  in  these  pages. 

§  200.  Definition  of  Sale;  its  Main  Characteristics.  —  A  sale 
is  a  present  transfer  by  mutual  agreement  of  the  absolute  or 
general  title  to  certain  property,  —  that  is  to  say  here,  to 
certain  personal  propert}-,  —  for  a  certain  price.1  That  it  is 
a  transfer  of  the  absolute  or  general  title  should  distinguish 
it  from  loan,  hire,  and  the  taking  of  property  by  way  of 
bailment  or  trust  generally ;  a  matter,  however,  not  always 
of  easy  discrimination,  as  we  shall  take  occasion  to  show 
hereafter.2  That  the  transfer  is  by  mutual  agreement,  indi- 
cates clearly  enough  that  sales  are  a  species  of  contract,  and 
require,  like  other  contracts,  to  be  executed  by  competent 
parties ;  not  by  those  who,  from  immaturity  or  incapacity  of 
mind,  or  other  legal  disability,  are  unable  to  make  a  binding 
agreement.3  And,  once  more,  that  there  is  a  price,  shows,  as 
some  of  the  later  writers  earnestly  insist,  that  by  sales  the 
courts  refer,  at  the  present  day,  to  transactions  conducted  on 
a  money  basis.4 

§  201.  Barter  or  Exchange  distinguished  from  Sale. —  A 
word,  however,  as  to  barter,  which  may  be  taken  as  the 
germ  of  our  modern  sale.  The  contract  of  barter  is  that 
by  which  parties  exchange  goods  for  goods,  or  one  thing  for 


1  See  Story  Sales,  §  1 ;  Williamson  more  precise  citation  applicable  to  all 

v.  Berry,  8  How.  496  ;  Benj.  Sales,  bk.  editions   alike.      The   1883   edition   is 

1,  pt.  1,  c.  1  :  2  Kent  Com.  468;  Bouv.  published,  however,  with  section  divi- 

Dict.  "  Sale."     It  is  a  matter  of  regret  sions. 

that  Mr.    Benjamin,   in   his  excellent         2  Sch.  Bailments,  5;  supra,  §  38. 
work  on  Sales,  to  which  we  shall  f re-         3  Supra,  §§  58,  59 ;  Benj.  Sales,  bk. 

quently  have  occasion   to  allude,  did  1,  pt.  1,  c.  2 ;  Mackaness  v.  Long,  85 

not,  in  the  earlier  editions  prepared  by  Penn.  St.  158. 

himself ,  see  fit  to  make  permanent  sub-         4  Benj.   Sales,   bk.    1,   pt.  1,   c.   1; 

divisions   of  his  text  by  running  sec-  Williamson    v.    Berry,    8  How.    496; 

tions  or  star  pages,  so  as  to  allow  of  a  Story  Sales,  §  216. 
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another.  Barter  prevails  in  a  rude  age.  It  was  the  old 
primitive  trade  of  England,  and  likewise  of  her  colonies ; 
and  it  still  continues. between  Indians  and  backwoodsmen. 
The  large  trade  of  furs  in  exchange  for  the  necessaries  of 
life,  on  the  Canadian  and  Mississippi  frontiers,  during  the 
last  century,  serves  as  a  memorable  example  of  this  sort  of 
transfer.  Each  party  to  a  barter  doubtless  has  his  mental 
standard  of  value ;  but  it  takes  a  positive  law,  fixing  money 
rates,  which  is  mutually  recognized,  and  to  which  both  parties 
may  readily  refer  from  familiarity  with  the  standard,  to  bring 
sales  proper  into  their  rightful  place.  When  this  is  accom- 
plished, the  old  barter  becomes  thenceforward  commonly  re- 
solved into  two  separate  transfers,  each  with  its  declared  or 
implied  price  ;  and  every  transfer  for  value  may  stand  by 
itself,  with  no  need  at  all  of  a  corresponding  one  to  balance ; 
while,  if  there  be  such  corresponding  one,  the  legal  inclina- 
tion is  to  treat  them  as  independent  and  not  mutual  transfers. 
Thus  does  barter  or  exchange  sink  out  of  judicial  contempla- 
tion, such  traffic  rather  anticipating  the  reports  than  keeping 
along  with  them. 

Blackstone,  who  had  little  space  to  bestow  upon  the  law 
of  sales,  is  rather  indifferent  to  distinctions  between  sale  and 
exchange,  following  the  fashion  of  his  time;  and,  declaring 
that  there  is  no  difference  between  them  in  law,  he  treats  of 
them  both  under  the  general  denomination  of  sales.1  Kent 
enlarges  more  on  the  subject,  as  had  then  become  needful ; 
but  in  defining  a  sale  as  a  transfer  "  for  a  valuable  considera- 
tion," he,  too,  uses  language  broad  enough  to  include  barters.2 
Our  prevailing  disposition  at  this  day  seems  to  be,  however, 
to  regard  barter  or  exchange  as  an  analogous,  rather  than 
identical,  topic  with  sale.3  And  yet,  after  all,  the  rules  of 
law  applicable  to  a  sale  and  exchange  are  substantially  the 
same  ;  the  only  point  of  difference  worth  noticing  appears  to 
lie  in  the  form  of  pleading  where  suit  is  brought  for  a  breach  ; 4 

1  2  Bl.  Com.  446,  447.  v.  Burton,  9  East,  349 ;    Story  Sales, 

2  2  Kent  Com.  468.  §  216  ;  Bouv.  Diet.  "  Sale." 

8  See  Benj.  Sales,  bk.  1,  pt.  1,  c.  1 ;  <  Vail  v.  Strong,  10  Vt.  457  ;  Mitch- 
Sheldon  v.  Cox,  3  B.  &  C.  420  ;  Hands  ell  v.  Gile,  12  N.  H.  390. 
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and  it  may  well  be  assumed  that  any  act  of  legislation  which 
applies  to  sales  would  not  by  inference  exclude  a  barter.1 

So,  too,  should  it  be  added,  irrespective  of  barter,  that  sales 
are  not  universally  made  for  a  strict  money  payment ;  for,  to 
say  nothing  of  payment  in  commercial  paper,  a  purchase  is 
sometimes  made  of  articles  of  a  certain  kind,  at  a  price  paya- 
ble in  articles  of  another  certain  kind,  —  a  transaction  which 
cannot  be  deemed  an  exchange  of  goods,  or  even  a  purchase 
of  the  latter  kind  of  articles.2 

§  202.  Sales  classified  ;  Absolute  or  Qualified,  Executed  or 
Executory,  of  Things  Specific  or  not  Specific,  Legal  or  Illegal, 
Private  or  Public.  —  Sales  may  be  variously  classified,  accord- 
ing to  the  aspect  from  which  the  particular  transfer  is  re- 
garded. There  are  absolute  sales,  or  those  which  are  made 
and  completed  without  qualification  of  any  kind ;  and  there 
are  qualified  or  conditional  sales,  which  depend  for  their 
validity  upon  the  fulfilment  of  some  condition.  There 
are  executed  or  complete  sales,  whereby  the  property  to  the 
thing  sold  becomes  vested  in  the  buyer,  because  the  sale  is 
concluded ;  and  there  are  executory  sales  (or  rather  sales 
resting  in  executory  agreement),  in  which  the  property  has 
not  yet  passed  from  the  seller,  because  something  yet  remains 
to  complete  the  sale.  There  are  sales  of  specific  things,  where 
the  chattels  are  at  once  identified  and  appropriated  to  the 
contract ;  and  there  are  sales  of  things  not  specific,  or  a  sort 
of  contract  for  the  supply  of  chattels  answering  a  particular 
description,  but  not  yet  identified  and  appropriated.  There 
are  legal  sales ;  and  there  are  sales  illegal  or  fraudulent. 
There  are  private  sales,  which  is  the  usual  case  of  sale  trans- 
actions between  man  and  man;  and  there  are  public  sales, 
where  the  property  is  put  up  at  auction,  to  go  to  the  highest 
bidder,  —  the  ordinary  law  of  sales  being  here  subjected  to 
some  striking  modifications.  All  of  these  classes  will  claim 
attention  as  our  investigation  proceeds,  and  the  distinctions 
they  suggest  should  never  be  lost  sight  of. 

1  Howard  v.  Harris,  8  Allen,  297, per  Penn.  St.  146,  as  to  rescinding  a  barter 

Bigelow,  C.  J.     And  see  Straus  v.  Her-  for  fraud. 

man,  45  Ga.  222;    Carey  v.  Guillow,  2  Herrick  v.   Carter,  56  Barb.  41; 

105  Mass.   18 ;    Bixter  v.  Saylor,    68  Hale  v.  Hays,  54  N.  Y.  389. 
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§  203.  Sales  classified;  Involuntary  or  Judicial  Sales. — And, 
once  more,  though  most  sales  are  to  be  deemed  voluntary, 
there  exists  (independently  of  all  questions  of  fraud  in  a 
bargain)  a  class  of  involuntary  sales.  Such  sales  are  made 
without  the  owner's  consent,  theoretically  speaking ;  in  other 
words,  not  by  himself,  but  by  some  officer  of  the  law,  such  as 
a  marshal  or  sheriff,  who  acts  in  obedience  to  the  mandate  'of 
the  court,  and  on  behalf  of  creditors ;  or,  perhaps,  as  in  the 
instance  of  a  mortgagee  with  power  of  sale,  by  the  creditor 
himself  on  his  own  behalf.  To  the  class  of  involuntary  sales 
should  be  referred  all  sales  on  execution  or  in  bankruptcy, 
and,  in  short,  whatever  are  termed  forced  sales.  The  term 
judicial  sale  is  well  applied  to  transfers  of  this  description, 
so  far  as  they  have  the  characteristic  of  a  court's  direction  ; 
and,  indeed,  the  same  term  might  likewise  extend  to  some 
others  not  so  clearly  involuntary  or  forced ;  such  as  sales  by 
executors  or  administrators,  guardians,  and  trustees.  To  ex- 
amine at  any  length  sales  of  this  description  —  which,  indeed, 
are  not  quite  homogeneous  —  would  seem  hardly  appropriate 
to  this  treatise.  The  usual  principles  of  the  law  of  sales 
largely  apply,  and  more  particularly  those  of  public  or  auction 
sales  ;  beyond  which  there  is  little  room  for  generalizing, 
without  entering  into  details  of  local  practice.  The  law  of 
judicial  sales,  too,  concerns  real  far  more  than  personal  prop- 
erty. But  there  is  this  peculiarity  about  such  sales:  that, 
unlike  ordinary  sales  of  chattels  carrying  an  implied  warranty 
of  the  seller's  title,  these  involuntary  or  judicial  sales  have 
the  effect,  by  a  sort  of  quitclaim,  of  transferring  possession 
with  whatever  right  and  title  the  holder  may  have  had,  and, 
beyond  this,  insuring  to  the  purchaser  only  a  jurisdiction  in 
the  premises,  or  authority  to  make  the  sale.1 

§  204.  Parties  to  a  Sale ;  Bargain  and  Sale ;  Sales  of  Corpo- 
real or  Incorporeal  Things. — To  every  sale  there  are  two 
primary  parties :  one,  the  seller,  or  vendor ;  the  other,  the 
buyer,  vendee,  or  purchaser,  —  a  sale  being  sometimes  con- 
ducted for  one  or  both  principals,  however,  through  agents, 
such  as  brokers,  factors,  or  commission  merchants.  A  third 

1  See  Bouv.  Diet.  "  Judicial  Sale." 
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party  will  sometimes  intervene  as  valuer  or  tester.  The 
transaction,  though  with  reference  more  appropriately  to  the 
details  of  agreement  than  to  the  final  result,  is  often  known  as 
a  bargain ;  the  full  expression,  in  the  old  books  on  real  prop- 
erty, being  "  bargain  and  sale,"  which  modern  usage  extends 
to  chattels.1 

The  legal  doctrines  of  sale  are  discussed  more  with  refer- 
ence to  corporeal  than  incorporeal  property,  —  to  goods,  wares, 
and  merchandise  particularly ;  but  there  is  no  leading  differ- 
ence between  our  two  classes,  save  so  far  as  might  arise  from 
the  peculiar  nature  of  the  property  in  question,  which,  if 
founded  in  a  money  right,  Or  debt  or  claim  of  some  sort, 
brings  a  third  party,  namely,  the  debtor  or  fund-holder, 
within  view  of  the  transfer,  and  so  may  call  for  additional 
rules. 

§  205.  Three  Leading  Essentials :  Thing  to  be  sold,  Price, 
Mutual  Assent,  etc.  — Waiving  any  special  inquiry  as  to  parties 
competent  to  contract,  we  lay  down  at  the  outset  these  three 
leading  essentials  to  ever}7"  sale  :  (1st)  a  thing  to  be  sold  ; 
(2d)  a  price  ;  (3d)  mutual  assent  to  the  transfer  of  the  thing 
at  the  price.  These  three  essentials  may  be  separately  treated, 
after  the  traditionary  custom  with  writers  on  sales;  who,  how- 
ever, in  trying  to  keep  the  thing,  the  price,  and  the  mutual 
assent  quite  apart,  in  abstract  contemplation,  have  sometimes 
caused  confusion  to  themselves  and  their  readers,  —  the  fact 
being  that  this  contract  idea  permeates  the  whole  substance, 
making  the  question  not  alone  of  a  thing  and  a  price  and  a 
mutual  assent,  but,  further,  of  the  particular  thing  and  the  par- 
ticular price,  and  of  mutual  assent  as  applicable  to  both.2 

§  206.  A  Thing  to  be  sold  is  essential  to  every  Sale.  —  (1st.) 
There  must  be  a  thing  to  be  sold.  For  though  a  sale  is  a 
transfer  founded  in  contract,  the  transfer  must  operate  upon 
property,  —  and,  here,  upon  personal  property,  —  the  suitable 
subject  of  transfer.  What  is  not  in  existence,  as  property, 
when  the  title  passes,  cannot  be  sold,  though  it  has  previously 
existed,  or  may  come  into  existence  hereafter  ;  and  whatever 

1  See  Bouv.  Diet,  "  Bargain."  2  Kent  Com.  468  r  Gardner  v.  Lane,  12 

2  See  Benj.  Sales,  bk.  1,  pt.  1,  c.  1 ;    Allen,  39  ;  Story  Sales,  §  1. 
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might  be  said  of  executory  contracts  of  sale  to  take  full  effect 
hereafter,  a  sale,  as  such,  stops  not  short  of  full  execution,  of 
delivery  and  acceptance  as  a  finality,  of  at  least  an  ideal 
passage  of  title  in  something  definite  and  identical.  And 
while  there  might  be  the  complete  sale  of  something  only  con- 
structively in  the  seller's  possession,  there  can  be  no  sale  of 
that  which  it  is  logically  impossible  that  any  one  at  the  time 
owns.1 

§  207.  Sale  of  a  Thing  which  has  ceased  to  exist.  —  An 
instance  of  that  which  was  the  subject  of  property,  but  con- 
tinues such  no  longer,  is  that  of  a  horse  which  I  undertake 
to  sell  to-day,  but  which,  as  it  appears  after  the  bargain  is 
made,  died  yesterday.  The  sale  is  void,  for  the  transfer  of 
title  contemplated  cannot  possibly  occur.  And  so  would 
it  be  with  the  sale  of  goods  in  some  warehouse,  which  prove 
to  have  already  been  burnt  up.  Nor  would  it  avail  the  seller 
that  he  had  bargained  in  good  faith,  believing  that  the  thing 
really  existed.  The  civilians  agree  with  us  on  these  points.2 
But  the  further  legal  question  arises,  whether,  if  the  thing  be 
partially  and  not  totally  destroyed  and  out  of  existence,  the 
sale  of  the  whole  can  carry  the  residue.  The  better  opinion 
is,  that  the  question  of  sale  or  no  sale  should  here  be  left  to 
the  buyer's  option  ;  for  while  he  ought  to  be  allowed  what 
is  left,  on  a  reasonable  abatement  of  the  original  price,  if 
he  desires  to  stand  to  the  bargain,  yet  he  ought  not  to  be 
forced,  since  the  partial  destruction  of  the  thing  may  ma- 
terially have  affected  the  original  inducement  to  its  purchase. 
But  the  question,  as  one  of  common  law,  is  not  settled  by 
authority.3 

So,  too,  the  sale  of  an  annuity  dependent  on  a  certain  life  is 
null,  when  it  turns  out  that  the  life  had  already  expired.4  And 
a  contract  having  been  made  for  selling  a  specific  future  crop 
from  a  specific  piece  of  land,  the  seller  is  excused  from  com- 


1  2   Kent  Com.   468 ;    Story  Sales,     Gould,  20  Pick.  139 ;  Franklin  v.  Long, 


§  184;  Benj.  Sales,  bk.  1,  pt.  1,  c.  4. 
'2  2   Kent  Com.  468;  Pothier  Con- 


7  Gill  &  J.  407. 

8  See  2  Kent  Com  468,  460,  citing 


trat  de  Vente,  No.  4 ;  Hinde  v.  White-     Papinian  and  Pothier,  of  the  civilians. 


house,    7    East,    558;     Thompson   v. 


4  Strickland  v.  Turner,  7  Ex.  208. 
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pleting  the  bargain  if  the  crop  afterward  perish  without  his 
fault  so  as  to  render  execution  by  delivery  impossible.1 

§  208.  Sale  of  that  which  some  one  else  owns.  —  A  cargo  of 
corn  loaded  on  a  vessel  not  yet  arrived  in  port  was  sold  May 
15th.  It  proved  afterwards  that  the  corn  had  become  heated, 
and  was  discharged  by  the  master  at  an  intermediate  port, 
and  there  properly  sold  on  the  21st  of  April.  The  court 
held,  therefore,  that  the  later  sale  of  May  15th  could  be  repu- 
diated by  the  purchaser.  The  decision  was  correct ;  for,  so 
far  as  the  parties  to  the  later  bargain  were  concerned,  there 
had  been  no  subject-matter  of  sale  whatever.2  Even  suppos- 
ing one  may -quitclaim  an  uncertain  interest  or  an  imperfect 
title  to  a  thing,  he  cannot  make  a  valid  bargain  and  sale  of  that 
thing  as  his  own,  whose  title  has  already  passed  out  of  him.3 

§  209.  Sale  of  what  has  not  yet  come  into  Existence. — 
Again,  the  sale  of  that  which  has  not  come  into  existence 
as  property  at  the  date  of  transfer  is  null.  But  with  the 
growth  of  equity  jurisprudence,  and  the  legal  recognition  of 
incorporeal  rights  as  a  subject  of  transfer,  has  come  a  decided 
change  in  the  old  rule ;  and  that  in  which  one  has  a  poten- 
tial interest  may  now  be  sold,  though  not  a  mere  possibility 
coupled  with  no  interest  whatever,  potential  or  actual.  Such 
prospective  interests  as  freight  or  wages  to  be  earned  on  a 
certain  voyage,  the  reversionary  rights  of  heirs,  and  future 
earnings  on  some  existing  contract  of  service,  are  suitable 
subjects  of  sale  and  assignment.4  So,  too,  is  the  sale  good  of 
all  the  year's  wool  on  one's  own  sheep ;  all  the  milk  his  own 
cows  will  yield  for  such  a  period,  or  the  next  season's  crop 
from  his  own  farm  ;  each  of  these  sales  contemplating  in 
effect  the  product  of  something  which  the  seller  already 
owns.6  So,  there  may  be  a  valid  sale  of  the  future  offspring 
of  an  animal.6  But,  on  the  other  hand,  the  sale  of  the  crops 

1  Howell  v.  Coupland,  L.  R.  9  Q.  B.         *  1  Sch.  Pers.  Prop.  §§  72-86. 

462  ;  Taylor  v.  Caldwell,  3  B.  &  S.  826.  5  Ib. ;  Bellows  v.  Wells,  36  Vt.  599  ; 

And  see  Conditions,  infra,  c.  6.  Jones   v.    Richardson,    10    Met.    481 ; 

2  Couturier  v.  Hastie,  9  Ex.  102;  5  Benj.  Sales,  bk.  1,  pt.  1,  c.  4  ;  Story 
H.  L.  Cas.  673,  reversing  8  Ex.  40.  See  Sales,  §  186  ;  Robinson  v.  Macdonnel, 
Warranty,  infra,  c.  6.  5  M.  &  S.  228  ;  1  Sch.  Pers.  Prop.  §  76. 

3  See  Thrall  v.  Hill,  110  Mass.  330.  «  Hull  y.  Hull,  48  Conn.  1 ;  McCarty 
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on  somebody  else's  farm  would  not  be  good ;  nor  the  milk  of 
another's  cows,  nor  the  wool  from  another's  sheep ;  nor,  in  a 
word,  the  profits,  income,  or  increase  of  that  which  is  not  yet 
the  subject  of  one's  ownership,  either  as  income  or  capital, 
even  though  a  future  ownership  therein  be  contemplated.1 
A  mere  possibility,  too,  without  any  present  interest,  which 
grows  out  of  no  present  property  in  the  seller  nor  an  existing 
contract  to  which  he  is  a  party,  cannot  be  the  subject  of 
actual  sale.2 

It  must  be  confessed,  however,  that  the  line  of  distinction 
is  not  always  clearly  kept  between  salable  and  unsalable 
interests  in  things  with  a  potential  existence.  Thus  it  is  in 
accordance  with  our  rule  to  hold  the  sale  by  a  pearl-fisherman 
good  of  any  pearls  that  may  be  found  in  oysters  he  owns. 
But  the  civilians,  followed  by  Mr.  Story,  have  further  said, 
upon  the  strength  of  the  illustration,  that  an  expectation 
dependent  upon  a  chance  maybe  sold,  —  a  proposition  which 
is  not  readily  taken  into  the  mind,  nor,  as  it  seems,  true  in 
any  comprehensive  sense.3  On  the  contrary,  the  sale  in  ad- 
vance of  all  the  fish  that  may  be  caught  by  the  master  and 
crew  of  a  vessel  upon  an  intended  voyage  is  held  to  be  void, 
for  want  of  a  vested  interest  in  the  possibility.4  And  yet  the 
sale  of  the  "lay"  or  profits  of  whaling  voyages  have  been 
upheld :  this,  on  the  ground,  as  it  would  appear,  that  such  a 
share  in  profits  accrued  as  wages  to  the  seaman.5  It  is  well 
settled  that  the  sale  of  future  wages,  unconnected  with  some 
actual  contract  of  service,  is  invalid  for  want  of  a  subject- 
matter.6  So,  too,  would  be  the  transfer  by  a  professional 
man  of  all  the  prospective  fees  to  be  made  by  him  for  a  speci- 
fied future  period  ;  the  hope  or  expectation  not  being  here 
founded  upon  a  right  in  essej 


v.  Blevins,  5  Yerg.  195;  1  Murph.  (N. 
C.)  389;  Allen  v.  Delano,  65  Me. 
113;  Buekminster  v.  Smith,  22  Vt. 
203. 

1  Reed  v.  Blades,  5  Taunt.  212. 

2  Head  v.  Goodwin,   37  Me.   181; 
Hartley  v.  Tapley,  2  Gray,  565. 

3  Story  Sales,  §  185;  2  Kent  Com. 


468,  n. ;  Benj.  Sales,  bk.  1,  pt.  1,  c.  1 ; 
Dig.  1.  8,  §  1 ;  Pothier  Vente,  No.  6. 

*  Low  v.  Pew,  108  Mass.  347. 

6  Tripp  y.  Brownell,  12  Cush.  376; 
Gardner  v.  Hoeg,  18  Pick.  168. 

6  See  Hartley  v.  Tapley,  2  Gray, 
565. 

7  Skipper  v.  Stokes,  42  Ala.  255. 
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§  210.  The  Same  Subject;  Transfer  of  Potential  Rights.  - 
The  best  that  can  be  said  of  the  sale  of  possibilities  or  con- 
tingencies, uncoupled  with  an  interest  in  or  growing  out  of 
property,  is,  that,  where  the  transaction  is  not  designed  as  a 
positive  sale  to  take  immediate  effect,  it  may  be  regarded  in 
the  light  of  an  executory  bargain  of  the  parties,  to  become 
executed  as  soon  as  the  vendor  actually  acquires  a  title  ;  or, 
in  other  words,  when  the  property  shall  come  into  existence. 
On  this  ground  the  transaction  may  stand ;  namely,  as  a 
valid  agreement  to  sell,  but  not  as  an  actual  sale.1  If  the 
seller,  not  owning  the  property  at  the  time  the  agreement  is 
made,  yet  clearly  evinces  the  intention  of  giving  the  agree- 
ment effect,  after  he  has  acquired  title  and  the  property,  so 
to  speak,  has  come  into  existence,  or  if  at  that  later  period 
the  buyer  obtains  possession  under  authority  to  take  the 
property,  the  transfer  at  length  becomes  complete.  A  new 
intervening  act  after  the  thing  is  acquired  thus  gives  the  sale 
full  effect.2  It  is  doubtful  whether  the  law  of  executory 
bargain  would  go  further  than  this ;  though  equity  regards 
the  seller  or  transferee  with  more  favor,  apparently,  and  to 
the  extent  of  making  the  beneficial  interest  in  the  thing  sold 
vest  immediately  in  the  buyer  as  soon  as  the  seller  acquires 
title  and  the  thing  can  be  identified,  unless  the  contract  has 
meantime  been  repudiated.3  But  whether  some  new  act  or 
recognition  on  the  seller's  part  is  or  is  not  requisite  when  the 
thing  comes  into  existence,  seems  to  depend  on  the  mutual 
intention  of  the  parties  ;  all  this  being  a  matter  of  contract, 
and  the  transaction,  where  the  rule  is  applied,  amounting 
frequently  not  to  a  sale,  but  a  mortgage,  of  after-acquired 
property.4 

1  Benj.   Sales,  bk.  1,  pt.  1,  c.  4 ;  1    484;    Pennock  v.  Coe,  23  How.  117; 
Sch.   Pers.  Prop.   §  76  ;    Story  Sales,    Lowell,  J.,  in  Brett  v.  Carter,  2  Low. 
§  186  ;  Lunn  v.  Thornton,  1  C.  B.  379;    458. 

Head  v.  Goodwin,  37  Me.  182 ;  Hamil-         3  Holroyd    v.    Marshall,   10   H.  L. 

ton  v.  Rogers,  8  Md.  301 ;  Bellows  v.  Cas.  191 ;  Bolding  v.  Reed,  34  L.  J  Ex, 

Wells,  36  Vt.  599;  Moody  v.  Wright,  212;    Benj.   Sales,  bk.  1,  pt.  1,  c.  4 ; 

13  Met.  17 ;  Calkins  v.  Lockwood,  16  Frazier   ?;.    Billiard,    2    Strobh.    309 ; 

Conn.  276.  Blackmore  v.  Shelby,  8  Humph.  439; 

2  Ib. ;  Brown  v.  Bateman,  L.  R.  2  Beall  v.  White,  94  U.  S.  382. 

C.  P.  272 ;  Pierce  v.  Emery,  32  N.  H.         4  Statute  regulates  this  difficult  sub- 
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§  211.  The  Essential  of  a  Price. —  (2d.)  There  must  be  a 
price.  By  price  is  to  be  understood  a  money  valuation  ap- 
plied to  the  thing  sold  ;  and  it  is  an  old  maxim,  that  no  sale 
can  take  place  without  its  price.  But  this  means  not  neces- 
sarily a  money  sale.  Even  they  who  find  fault  with  Kent 
and  others  for  using  the  expression  "  valuable  consideration  " 
to  designate  this  essential,  thereby  bringing  barter  and  sale 
into  the  same  general  category,  show  their  own  inconsistency 
by  asserting  that  a  sale  must  be,  not  for  money  alone,  but  for 
money  or  its  negotiable  representative.1  If,  then,  as  every 
day's  experience  shows  us,  bills  and  notes  may  be  taken,  not 
alone  by  way  of  postponing  settlement  until  reduced  to 
money,  but  as  the  very  payment  of  price,  why  not  other  in- 
corporeal chattels,  such  as  stock  or  bonds  ?  And  if  other 
incorporeal  chattels,  why  not  corporeal  chattels  ?  So  may  a 
sale  be  good,  though  on  credit,  and  not  for  cash  at  all.  In- 
deed, it  would  appear  to  us  that  a  sale  is  good  for  money's 
worth,  and  not  necessarily  for  money  alone  ;  that  it  is  enough 
to  say  that  there  must  be,  by  way  of  price,  a  money  standard 
mentally  applied  to  the  thing  sold,  in  consideration  of  the 
transfer ;  that  the  transaction  must  be  conducted  on  a  money 
basis,  and  brought  to  such  calculation,  whether  payment  be 
made  in  money  or  not,  before  the  sale  is  complete. 

It  has  been  ruled  that  the  seller  may  sue  and  recover  the 
purchase-money,  where  the  sale  was  of  dry-goods,  which  the 
buyer  agreed  to  pay  for  in  nails  at  a  certain  price,  to  be  de- 
livered on  or  before  a  certain  day  specified.2  The  principle 

ject  in  some  States.  53  Ala.  8  ;  62  Iowa, 
581.  The  latest  English  doctrine  ap- 
pears in  Lazarus  v.  Andrade,  5  C.  P. 
D.  318.  But  cf.  45  &  46  Viet.  c.  43, 
§§  5,  6 ;  Benj.  Sales,  4th  Am.  ed.  §  82 ; 
also,  as  to  mortgages,  1  Sch.  Pers. 
Prop.  §§  420,  421. 

See  further,  c.  17,  post,  as  to  illegal 
sales,  where  one  makes  a  bargain  to 
sell  "  futures,"  or  chattels  of  a  specified 
kind  which  do  not  belong  to  him, — 
such  transactions  being  colorable  de- 
vices for  gambling  in  the  rise  and  fall 
of  prices.  But  the  purchase  or  sale  of 
a  commodity  to  be  delivered  at  a  future 


time  is  a  proper  contract,  as  distin- 
guished from  that  where  the  intention 
is  merely  to  settle  differences  of  price. 
Bartlett  v.  Smith,  13  Fed.  Rep.  203. 

1  Supra,  §  201.      Cf.    Story    Sales, 
§§  216-218,    Williamson    v.    Berry,   8 
How.   495,   Benj.  Sales,  bk.  1,  pt.   1, 
c.  1,  with  2  Kent  Com.  468,  2  Bl.  Com. 
446,  447. 

2  Herrick   v.   Carter,  56  Barb.  41. 
And  see  South  Australian  Ins.  Co.  v. 
Randell,  L.  R.  3  P.  C.  101  ;  Flanagan 
v.  Hutchinson,  47   Mo.   237 ;    Hale  v. 
Hays,   54  N.    Y.  389.     Humaston    v. 
Am.  Telegraph  Co.,  20  Wall.  20,  is  the 
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here  is,  that,  the  price  being  mentally  fixed,  the  sale  is  good, 
whether  the  consideration  be  made  payable  in  money  or  any- 
thing else :  the  point  of  distinction  between  this  and  a  barter 
or  exchange  being,  that  in  the  latter  case  the  parties  are  sup- 
posed to  have  completed  the  transfer  with  no  distinct  appre- 
hension of  a  money  price  applicable  to  the  one  article  or  the 
other.1 

§  212.  Price  imports  the  Application  of  a  Money  Valuation.  — 
On  the  whole,  then,  we  conceive  that,  in  the  mental  appli- 
cation of  a  distinct  money  valuation  to  the  transfer,  the 
requirement  of  a  sale  is  satisfied,  whether  payment  be  made 
in  money  or  anything  else.  And  with  this  qualification  may 
be  applied  the  rule  as  defined  by  Benjamin,  who  excludes 
from  the  law  of  sales  all  goods  given  in  exchange  for  goods 
(or  barter)  ;  goods  given  in  consideration  of  work  and  labor 
done ;  goods  given  for  rent,  or  for  board  and  lodging,  or  on 
any  valuable  consideration  not  money.  These,  he  says,  are 
all  contracts  for  the  transfer  of  the  general  and  absolute 
property  in  the  thing,  but  not  sales  of  goods  ;  admitting  their 
legal  effect,  however,  to  be  generally,  but  not  always,  the 
same  as  in  sales.2  We  should  say  that  all  these  are  not  sales, 
as  simply  balanced  off  against  one  another  by  way  of  mutual 
consideration  ;  but  that  the  rule  of  the  transaction  would  be 
otherwise,  were  a  price  distinctly  put  upon  the  goods,  even 
though  the  seller  further  agreed  to  take  his  pay  in  rent,  labor, 
board,  or  other  goods.  As  the  civil  law  tersely  expressed  it : 
Non  enim  pretii  numeratio^  sed  conventio,  perficit  emptionem.8 

§  213.  Price  must  be  fixed  or  ascertainable.  —  The  price 
entering  as  an  essential  element  into  every  contract  of  sale, 
it  must  be  fixed,  or  else  ascertainable  from  reference  to  the 
contract.4  Leases  of  land,  it  is  well  known,  have  often  been 

case  of  a  sale  of  property  to  be  paid  for  bk.  1,  pt.  1,  c.  5;  Keys  v.  Harwood,  2 

in  stock.  C.  B.  905 ;  Hands  v.  Burton,  9  East, 

1  But  where  a  sale  was  in  considera-  349 ;  Sheldon  v.  Cox,  3  B.  &  C.  420. 
tion  of  standing  timber  to  which  the  See  supra,  §  201 ;  60  Cal.  383. 

seller  proved  to  have  no  title,  the  sale         8  See  Story  Sales,  §§  216-218. 
was  held  to  fail  for  want  of  considera-         4  2  Kent  Com.  447  ;  Benj.  Sales,  bk. 

tion.     Peckham  v.  Feckham,  13  R.  I.  1,  pt.  1,  c.  5;  Story  Sales,  §§  216-218 ; 

354.  Cunningham  v.  Ashbrook,  20  Mo.  553; 

2  Benj.  Sales,  bk.  1,  pt.  1,  c.  1 ;  Ib.  McConnell  v.  Hughes,  29  Wis.  537. 
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made  with  a  rental  payable  regularly  in  corn,  —  a  commodity 
convenient  for  a  standard,  as  retaining  for  long  periods  the 
same  relative  puchasable  value.  The  market  value  of  this 
and  other  products  is  ascertainable,  at  a  given  time,  by  refer- 
ence to  prices-current;  nor  is  the  rule  of  fixing  a  price  essen- 
tially different,  in  a  sale  of  goods  for  gold,  at  a  time  when 
depreciated  legal-tender  notes  are  in  circulation  ;  and  yet  a 
sale  expressly  payable  in  gold  is  doubtless  a  good  sale.1  So, 
too,  sales  between  merchants  residing  in  different  countries 
are  carried  on  with  reference  to  the  rates  of  foreign  exchange, 
the  money  standard  of  one  country  differing  from  that  of 
another.  In  all  of  these  cases  there  is  a  price  sufficient  to  sus- 
tain the  transfer  as  a  sale,  because,  if  not  fixed,  it  is  readily 
ascertainable  from  the  contract.  And  where  the  contract 
furnishes  a  true  test  of  the  price,  without  the  need  of  further 
negotiations  between  buyer  and  seller,  the  present  requirement 
of  law  is  fulfilled.2 

§  214.  Where  Something  remains  for  ascertaining  Price,  Sale 
is  not  complete.  —  But  where  the  contract  of  sale  does  not 
furnish  the  true  criterion  of  price,  and  something  remains  to 
be  done  between  buyer  and  seller  for  its  ascertainment,  there 
is  no  present  sale,  but,  at  most,  only  an  executory  agreement 
for  a  sale.  Thus,  in  a  sale  of  a  hog  on  credit,  to  be  kept  by 
the  seller  until  the  buyer  shall  call  for  it,  and  then  paid  for 
at  its  market  price,  according  to  what  it  shall  then  weigh, 
there  is  no  sufficient  passing  of  property.3  Other  instances 


1  See  Ames  v.  Quimby,  106  U.  S. 
324. 

2  A  striking  illustration  of  the  rule 
as   concerns  an  ascertainable  price  is 
furnished   by    the    Wisconsin   case    of 
McConnell  v.   Hughes.     Here  a  quan- 
tity of  wheat  was  bargained  for  at  a 
price  ten  cents  per  bushel  less  than  the 
Milwaukee  price  should  be  on  any  day 
thereafter  that  the  seller  should  name, 
and  delivery  was  made  in  pursuance  of 
the   bargain.      The  wheat    was    after- 
wards  destroyed  by    fire,    before  the 
seller  had  named  the  day.     The  court 
held    that  the   sale   was   nevertheless 
complete,  that  the  property  had  passed 

VOL.    II. 


to  the  buyer,  and  that  the  seller  might 
name  the  day  later  and  claim  payment 
of  his  price  accordingly.  The  option 
thus  given  to  the  seller  was  doubtless  a 
large  one,  and  objection  had  been  taken 
at  the  trial  that  the  contract  specified 
neither  a  particular  date  nor  a  particu- 
lar period  for  fixing  the  price.  But 
the  court  replies  :  "  The  contract  fur- 
nishes a  criterion  for  ascertaining  the 
price  of  the  wheat ;  leaving  nothing  in 
relation  thereto  for  further  negotiation 
between  the  parties."  McConnell  v. 
Hughes,  29  Wis.  537. 

3  Rourke  v.   Bullens,  8  Gray,  549. 
Where  price  is  to  be  according  to  an 
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might  be  cited,  of  contracts  to  put  chattels  into  a  marketable 
condition  and  then  weigh  to  ascertain  the  price,  of  agreeing 
to  send  something  to  the  purchaser  to  take  what  he  likes  of  it, 
and  so  on,  where  the  test  of  price  appears  to  have  been  post- 
poned so  as  to  render  the  sale  for  the  time  being  an  imperfect 
one.1  If  parties  leave  the  price  to  be  fixed  afterwards,  and 
they  finally  fail  to  agree  thereon,  there  is  manifestly  no  com- 
plete sale  of  the  chattel.2  The  legal  result  is  not  reached 
without  a  just  view  of  the  whole  transaction  and  its  import ; 
the  want  of  delivery  being  a  prominent,  though  not  conclu- 
sive, circumstance  against  regarding  the  transfer  of  property  as 
complete,  pending  the  final  acts  for  definitely  determining  the 
price.3  Although  acts  remaining  to  be  performed  between 
buyer  and  seller,  such  as  weighing  and  measuring  the  goods 
to  ascertain  the  full  price,  commonly  prevent  the  property 
from  passing  at  once  to  the  buyer,  the  rule  is  not  invariable  in 
this  respect ;  and  where,  in  fact,  the  goods  are  already  sepa- 
rated and  delivered  upon  fixed  terms  by  a  weight  to  be  subse- 
quently ascertained  without  further  reference  to  the  parties 
themselves,  the  sale  will  not  fail  for  want  of  a  price.  Thus, 
the  sale  of  an  entire  drove  of  cattle,  at  so  many  dollars  per 
hundred-weight,  to  be  delivered  and  killed  and  weighed  by 
the  buyer,  may  take  effect  on  delivery  as  an  executed  sale 
before  the  cattle  have  been  actually  weighed.4  And  a  price 
may  be  sufficiently  fixed  upon  to  support  the  sale,  notwith- 
standing the  need  of  further  arithmetical  calculation.5 

§  215.    Price   sometimes    left   to  a  Third    Party's  Adjustment. 

—  Sometimes  the  price  is  left  by  the  parties  to  the  decision  of 

some  third  party ;  and  if  that  party  accepts  the  trust,   and 

actually  performs  it  in  good  faith,  the  essential  of  a  price  is 

fulfilled.     But  until  the    third   person  or  valuer  has   fixed 


inventory,  there  is  no  sale  before  the 
inventory  is  made  out.  Sherwin  v. 
Mudge,  127  Mass.  547. 

1  Story   Sales,  §  220;  Simmons  v. 
Swift,  5  B.  &  C.  862 ;  Andrew  v.  Die- 
terich,  14  Wend.  31. 

2  Wittkowsky  v.  Wasson,  71  N.  C. 
451. 

8  See  further,  cs.  2,  3,  infra. 
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4  Cunningham  v.  Ashbrook,  20  Mo. 
553  ;  Crofoot  v.  Bennett,  2  Comst.  258. 
See  Story  Sales,  §  220 ;  Pothier  Con- 
trat  de  Vente,  No.  20;  Blackburn 
Sales,  152;  Ward  v.  Shaw,  7  Wend. 
404 ;  Bigley  v.  Risher,  63  Penn.  St. 
152 ;  Gray  v.  Millay,  61  Me.  327. 

6  Tansley  v.  Turner,  2  Scott,  238. 
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the  price  in  accordance  with  such  agreement  of  the  parties,  the 
contract  of  sale  is  not  perfect.  Even  though  buyer  or  seller 
should  himself  prevent  the  valuation  by  prevailing  upon  the 
designated  valuer  not  to  accept  the  duty,  there  is,  never- 
theless, no  sale.1  But  to  obstruct  or  render  impossible  the 
valuation  does  not  relieve  the  buyer  from  the  obligations 
of  the  contract  while  affording  him  the  advantages  of  a 
purchase  ;  and  where  goods  are  delivered  in  pursuance  of  the 
original  understanding,  at  a  price  to  be  fixed  by  valuers,  and 
the  valuers  disagree,  and  the  buyer  consumes  the  goods,  he 
is  liable  to  the  seller  for  such  value  as  a  jury  may  estimate 
reasonable.2  On  the  other  hand,  a  valuer,  having  once  ac- 
cepted the  trust  for  compensation,  is  liable  in  damages  to  the 
bargaining  parties  for  default  or  neglect  of  duty.3  Our  law 
conforms,  in  respect  of  price  to  be  fixed  by  a  third  person, 
to  that  of  the  Roman  empire,  as  definitely  established  by 
Justinian  himself,  after  a  long  period  of  controversy  among 
the  jurists  ;  and  in  some  of  the  modern  Continental  codes  the 
same  doctrine  is  clearly  set  forth.4 

§  216.  Price  may  be  implied  from  Circumstances.  —  A  pur- 
chase is  frequently  made  without  distinct  mention  of  a  price  ; 
as  where  one  goes  into  a  store,  points  out  an  article,  and  says 
he  will  take  it,  and  possession  is  given  accordingly.  The 
transaction  is  a  sale,  nevertheless ;  for  what  was  implied  on 
delivery  and  acceptance  was  doubtless,  on  the  buyer's  part, 
a  promise  to  pay  what  the  thing  was  reasonably  worth.  The 
seller's  regular  price  would,  if  fair,  settle  the  question  ;  other- 
wise not,  unless  the  buyer  had  clearly  meant  to  put  himself 
into  the  seller's  hands.  To  shield  both  parties  in  such  mutual 
transactions,  the  law  will  usually  regard  the  market  price,  and 
determine  from  all  circumstances  the  reasonable  worth  of  the 
thing  sold,  so  that  the  seller  may  have  his  rights,  but  gain  no 


1  Benj.    Sales,   bk.  1,  pt.    1,  c.    5;     That  such  valuation  is  not  "arbitra- 
Story  Sales,  §  220  ;  Brown  v.  Bellows,    tion,"  see  Bos  v.  Helsham,  L.  R.  2  Ex. 

72. 

4  Dig.  1.  3,  tit.  23,  §  1 ;  Code  Napo- 
leon, arts.  1591,  1592  ;  Benj.  Sales,  bk. 


4  Pick.  179  ;  Vickers  v.  Vickers,  L.  R. 
4  Eq.  529  ;  Hutton  v.  Pearce,  26  Ark. 
382 ;  Fuller  v.  Bean,  34  N.  H.  304. 
2  Clarke  v.  Westroppe,  18  C.  B.  765. 


1,  pt.  1,  c.  5.     See  further,  Easterlin  v. 


3  Jenkins  y.  Beetham,  15  C.  B.  189.    Rylander,  59  Ga.  292. 
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unfair  advantage.  While,  then,  a  price  is  essential  to  a  sale, 
it  may  be  implied  as  well  as  expressed.  And  that  the  reason- 
able worth  of  the  property  sold  will  be  implied  in  every  con- 
tract of  sale  where  no  price  has  been  definitely  fixed,  is  a 
rule  now  well  settled,  both  with  reference  to  goods  already 
delivered  and  accepted,  and  goods  ordered  from  the  sel- 
ler, and  by  him  tendered  for  acceptance.1  In  this  respect 
we  appear  to  differ  from  the  Roman  law,  which,  it  is  said, 
made  no  inference  of  a  reasonable  price  in  absence  of  express 
agreement.2 

§  217.  Price  should  be  Bona  Fide;  Need  not  be  Adequate. — 
By  price  is,  of  course,  understood  that  the  consideration  com- 
putable on  a  money  reckoning  shall  be  in  truth  a  valuable  one. 
To  sell  for  a  nominal  price,  and,  at  the  same  time,  absolve  the 
buyer  from  payment,  is  but  a  sham  sale  :  it  is  properly  a  gift. 
But  in  cases  free  from  fraud,  force,  or  palpable  error,  and  with 
especial  reference  to  the  bargaining  parties,  and  not  to  the 
creditors  of  either,  the  common  law  deems  any  sale  for  a  price 
good,  notwithstanding  mere  inadequacy.  An  equivalent  for 
the  thing  is  not  needful ;  it  is  enough  that  there  has  been  an 
actual  price  put  upon  it.3  The  Roman  law  appears,  however, 
to  have  been  different,  in  permitting  any  sale  for  one-half  of 
the  value  of  the  property,  or  less,  to  be  impeached  as  inade- 
quate in  price.4 

§  218.  The  Essential  of  Mutual  Assent  to  the  Transfer  of  the 
Thing  at  the  Price.  —  (3d.)  'There  must  be  mutual  assent  to  the 


1  Story   Sales,    §    221 ;    Acebal  v.         2  Dig.  18,  I.  De  Contrah.  Empt.  7, 

Levy,     10     Bing.    376;      Hoadly     v.  §§  1,  2;  Benj.  Sales,  bk.  2,  c.  7.     Where 

M'Laine,   10  Bing.  487;  Benj.  Sales,  the  evidence  shows  a  conflict  as  to  the 

bk.  1,  pt.  2,  c.  5;  James  v.  Muir,  33  price  agreed  upon,  the  real  value  may 

Mich.  223;  Joyce  v.  Swann,  17  C.  B.  be  shown  as  tending  to  prove  which 

N.  s.  84 ;   McCandlish  v.  Newman,  22  party  is  right.     Saunder  v.  Clark,  106 

Penn.    St.  460 ;    McEwen    v.    Morey,  Mass.    331  ;    Johnson    v.    Harder,   45 

60  111.  32.     And  see  89  111.  566.     As  Iowa,  677;    79  Ind.    180.     But  cf.  II- 

to    what   is    meant    by  a  reasonable  linois  Linen  Co.  v.  Hough,  91  111.  63. 
price,   it  is  said    in   Acebal  v.  Levy,          3  Story  Sales,  §§  223,  224. 
supra,  that  the  reasonable  price  may          4  1  Dom.  Civ.  Law,  pt.  1,  bk.  1,  tit. 

or  may    not  agree    with    the  current  2,   §  3,    art.   1  ;    Pothier    Contrat    de 

price ;  for  the  current  price  might  be  Vente,  No.  20.     See,  as  to  fraudulent 

highly   unreasonable,  from  accidental  and  illegal  sales,  post,  cs.  16,  17. 
circumstance. 
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transfer  of  the  thing  at  the  price.  This  brings  us  at  once  to 
the  point,  that  mutual  assent  must  apply  to  the  particular 
subject-matter  of  a  sale,  so  as  to  make  it  not  an  existing  thing 
alone,  but  the  same  existing  thing  as  viewed  by  buyer  and 
seller  alike.  If,  then,  the  buyer  contracts  for  one  thing,  while 
the  seller  understands  quite  another,  a  prime  essential  to  a 
valid  sale  is  wanting.  Thus,  if  "  long-staple  Salem  cotton" 
be  the  thing  ordered,  there  is  no  mutuality  in  subject-matter, 
and,  consequently,  no  sale,  where  the  seller  supposes  the  or- 
der different,  and  supplies  instead  "  western  Madras  cotton," 
—  a  species  of  cotton  inferior,  of  less  value,  and  requiring 
different  machinery  for  its  manufacture.1  Where  an  unex- 
pired  lease  of  eight  years  is  bargained  for,  and  the  lease, 
though  of  the  premises  in  question,  proves,  when  produced, 
to  have  only  six  years  to  run,  the  bargain  is,  likewise,  void 
for  the  same  reason.2  Again,  where  a  buyer  orders  three 
rifles,  and,  through  a  mistake,  for  which  neither  he  nor  the 
seller  is  responsible,  the  seller  assents  to  the  sale  as  one  of 
fifty  rifles,  there  is  a  want  of  mutuality  in  the  contract.3  And 
while,  as  will  more  fully  appear  hereafter,  a  mere  failure  in 
quality  of  the  subject-matter  contracted  for  would  not  vitiate 
the  sale,  anything  bargained  and  sold  as  being  of  a  particular 
description  implies  a  contract  between  the  parties  that  the 
subject-matter  answers  that  description,  both  as  to  kind  and 
quantity.4 

If  one  purchases  as  a  "  perpetual-motion  machine  "  some- 
thing valuable  to  him  only  because  affording  what  he  supposes 
the  solution  of  a  puzzling  problem,  the  sale  fails,  though  the 
identical  machine  be  delivered,  on  proof  that  the  pretended 
mechanical  effect  is  a  mere  trick  of  hidden  clock-work.5  In 
general,  since  the  principle  of  a  product  is  an  object  of  sale, 


1  Azemar  ».  Casella,  L.  R.  2  C.  P. 
431.     And  see  Thornton  v.  Kempster, 
5  Taunt.  786. 

2  Farrar  v.  Nightingale,  2  Esp.  139. 
8  Henkel  v.  Pape,  L.  R.  6  Ex.  7; 

Smith  v.  Lewis,  40  Ind.  98.  See  also 
Harvey  ?;.  Harris,  11 '2  Mass.  32  ;  Shel- 
don v.  Capron,  3  R.  I.  171;  Hills  v. 
Snell,  104  Mass.  103.  Where  one  sells 


a  certain  chattel,  he  does  not  sell  valu- 
ables which,  unknown  to  him,  were 
secreted  therein.  Huthmacher  ?\  Har- 
ris, 38  Penn.  St.  491 ;  Ray  v.  Light,  34 
Ark.  421. 

*  See  Barr  v.  Gibson,  3  M.  &  W. 
390 ;  and  as  to  warranty,  post,  c.  6. 

6  Kendall  v.  Wilson,  41  Vt.  567. 
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apart  from  the  product  itself,  there  should  be  mutuality  in 
transfers  of  either ;  for  the  sale  of  a  patent-right  or  a  copy- 
right is  quite  different  from  the  sale  of  a  machine,  or  a  load  of 
books  embodying  the  ideas.1  But  it  is  a  general  rule,  that, 
in  the  absence  of  special  warranty  by  the  seller,  or  actual 
fraud,  a  bargain  is  binding,  notwithstanding  the  want  of  mu- 
tual assent  upon  some  matter  of  collateral  description  not 
vital  to  the  contract.  The  sale,  strictly  according  to  a  sample, 
is  good,  though  the  sample  shown  was  believed  by  the  buyer 
to  represent  a  kind  or  quality  which  it  did  not ;  a  correspond- 
ing rule  applying  sometimes  to  the  seller's  disadvantage.  For 
if  the  parties  are  ad  idem  on  the  subject-matter  sold,  the  self- 
deception  of  one  concerning  its  intrinsic  value,  unless  induced 
by  the  other's  fraud,  cannot  impair  the  obligations  of  the 
contract.2 

§  219.  The  Same  Subject;  Fraud  or  Force  or  Error  in  Essen- 
tials; Genuine  Intention.  —  The  employment  of  fraud  or  force 
would  render  the  sale  voidable  on  the  ordinary  principle ;  as 
to  error,  this  must  go  to  the  essentials.  The  misunderstand- 
ing of  words  and  their  import,  as  where  the  buyer  is  a  for- 
eigner, and  unfamiliar  with  the  language  spoken  by  the  seller, 
may  prevent  the  aggregatio  mentium  needful  for  mutual  as- 
sent ;  and  so,  perhaps,  mistake  as  to  the  identity  of  the  party 
bargained  with,  though  such  error  could  hardly  be  deemed 
fundamental  unless  the  sale  were  on  credit,  nor  is  a  case  read- 
ily supposable  at  all,  without  imputing  either  fraud  to  the 
one  or  gross  carelessness  to  the  other  rjarty.3  Moreover,  there 
must  be  a  genuine  intention  to  bargain,  not  mere  banter  or 
jest  or  loose  conversation.4 

In  repudiating  transactions  of  this  character,  —  especially 
those  which  display,  not  the  element  of  fraud  and  force,  but 


1  1  Sch.  Pers.  Prop.  §  528. 

2  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
579  ;  Scott  v.  Littledale,  8  E  &  B.  215  ; 
Ollivant  v.  Bayley,  5  Q.  B.  288. 

3  Boulton  v.  Jones,  2  H.  &  N.  561; 
Phillips  v.  Bistolli,  2  B.  &C.  511 ;  Benj. 
Sales,  bk.  1,  pt.  1,  c.  3,  §  1  ;    Story 
Sales,  §§  137, 138  ;  Barker  u.  Dinsmore, 
72  Perm.  St.  427. 
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4  Bruce  v.  Bishop,  43  Vt.  161 ; 
Thruston  v.  Thornton,  1  Cush.  89.  But 
it  is  a  general  rule  of  contracts  that 
one  who  manifests  an  intention  which 
induces  another  to  act  upon  it  seriously, 
may  be  estopped  to  deny  a  genuine  in- 
tention on  his  own  part.  Doe  v.  Oliver, 
2  Smith,  L.  C.  671. 
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rather  that  of  honest  mutual  error,  —  the  courts  frequently 
take  the  position  that  the  sale  contract  in  question  contained 
an  implied  condition  which  has  failed,  or  an  implied  warranty 
of  the  thing's  existence,  and  title  in  the  seller,  or  a  failure 
of  consideration  in  the  contract  of  sale.1  Yet  the  preferable 
and  quite  sufficient  ground  of  repudiation  appears  to  be, 
that  an  essential  element  in  the  sale  was  wanting ;  namely,  a 
subject-matter,  or  at  all  events  the  particular  subject-matter ; 
a  mutual  assent  between  buyer  and  seller.  Instead  of  pro- 
nouncing, then,  that  an  executed  contract  of  sale  had  thus 
failed,  the  courts  might  better  say  that  no  contract  was  ever 
really  executed.2 

§  220.  The  Same  Subject;  Mutuality  as  to  Price.  —  The  next 
point  noticeable  is,  that  there  must  be  not  only  a  price,  but 
a  particular  price,  to  which  both  seller  and  buyer  assent.  It 
is  too  clear  for  argument,  that  if  the  one  says,  "  I  will  sell 
you  these  goods  for  one  hundred  dollars,"  and  the  other 
responds,  "  All  right :  I  will  take  them  for  eighty  dollars," 
—  there  is  no  mutuality  in  price,  and  consequently  no  sale. 
And  where,  in  the  absence  of  a  price  expressly  named,  the 
law  infers,  as  we  have  seen,  a  contract  for  a  reasonable  price, 
this  is  out  of  deference  to  the  presumed  mutual  intention  of 
the  parties  ;  for  should  the  evidence  in  any  case  rebut  such  a 
presumption,  the  rule  would  doubtless  fail  of  application.3 

§  221.  Mutual  Assent  in  General ;  How  expressed.  —  And 
now  concerning  mutual  assent  to  a  sale,  in  its  more  general 
aspects.  Mutual  assent  enters  as  an  element  into  every  con- 
tract. There  need  be  no  particular  form  of  assent ;  it  may  be 
express  or  implied.  Among  different  nations,  and  in  different 
stages  of  society,  peculiar  solemnities  of  ratification  have  at- 
tended sale  transactions.  Thus,  among  the  Jews  a  bargain 
was  confirmed  by  taking  off  the  shoe  and  handing  it  over. 
The  Romans  used  to  interchange  a  ring  for  the  same  purpose. 
Shaking  hands  on  a  bargain,  and  crossing  the  palm  with  a 

1  See  post,   c.  16,  as    to  fraudulent  c.  4;  Farrar  v.  Nightingale,  2  Esp.  139 ; 
sales.  Pothier  Contrat  de  Vente,  No.  4. 

2  Mr.  Benjamin  is  of  this  opinion,         8  Supra,  §  216 ;  Felthouse  v.  Bin- 
and  cites  Lord  Kenyon  and  Pothier  in  dley,  11  C.  B.  N.  s.  869. 

its  support.    Benj.  Sales,  bk.  1,  pt.  1, 
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coin,  were  Anglo-Saxon  customs,  once  honored,  and  not  even 
yet  forgotten  ;  while  the  Statute  of  Frauds  embalms  that  old- 
fashioned  ceremony  of  giving  a  piece  of  money  as  earnest  of 
a  bargain,  now  fallen  into  general  disuse.1  Any  sign  which 
is  intelligible  to  the  parties  concerned  —  a  pantomime  among 
the  deaf  and  dumb,  a  nod  or  gesture  between  buyer  and 
seller  by  way  of  expressing  yes  or  no  —  may  serve  as  the 
undoubted  expression  of  mutual  assent.  A  man  goes  into  a 
shop,  takes  up  an  article  from  the  counter,  and  walks  out 
with  it,  —  nothing  more  passing  between  him  and  the  shop- 
keeper than  a  glance  of  mutual  recognition ;  and  yet  upon 
such  slight  circumstances  depend  the  validity  of  numberless 
transactions  of  our  e very-day  life.  Mutual  assent,  then,  in 
sales,  is  a  matter  of  inference  from  the  conduct  of  parties 
and  the  surrounding  circumstances  ;  usually  expressed  by 
both  acts  and  words,  it  is  true,  but  not  necessarily. 

§  222.  Negotiation  of  a  Bargain;  Proposals,  etc.  —  Negotia- 
tions are  often  conducted  in  writing  ;  besides  which  there 
have  been  solemnities  peculiar  to  the  transfer  of  lands  and 
of  certain  kinds  of  personal  property,  particularly  incorporeal 
chattels.  But  as  to  most  corporeal  chattels,  such  as  goods 
and  merchandise,  the  law  of  bargain  and  sale  requires  no 
writing  whatever  to  complete  the  contract  between  the  par- 
ties, except  so  far  as  may  be  found  necessary  for  legal  com- 
pliance with  the  Statute  of  Frauds.2  The  writings,  if  any, 
which  are  otherwise  pertinent  to  the  transaction,  are  those 
only  upon  which  the  bargain  and  transfer  of  property  were 
based  ;  and  all  subsequent  memoranda  or  bills  of  sale,  though 
bearing,  it  may  be,  testimony  of  a  contract  already  executed, 
cannot  annul  or  vary  the  bargain.  For  our  law  contemplates 
no  act  or  ceremony  for  ratifying  and  confirming  these  common 
sales  of  personal  property :  the  expression  of  mutual  assent 
to  the  thing  at  the  price  affording  its  own  ratification,  so  that 
bills  of  sale  are  often  like  receipts,  open  to  explanation,  and 
by  no  means  conclusive  as  to  the  terms  of  a  bargain.3 

1  See  Story  Sales,  §  125;  Browne  2  As   to   this   subject,   see  post,  cs. 

Stat,  Frauds,  §  341  ;  Benj.  Sales,  bk.  1,  9-11. 

pt.  1,  c.  3,  §  1 ;  2  Bl.  Com.  443 ;  Bach  8  Schuchardt  v.  Aliens,  1  Wall.  359 ; 

v.  Owen,  5  T.  R.  409.  Terry  v.  Wheeler,  25  N.  Y.  520 ;  Gatz- 
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A  bargain,  when  reduced  to  its  simplest  elements,  is  found 
to  consist  of  a  proposal,  or  offer,  made  on  one  side,  and  ac- 
cepted on  the  other.  The  proposal  as  made  should  be  dis- 
tinct and  clear  and  genuine,  and  its  acceptance  should  be 
correspondingly  clear,  full,  and  unequivocal.  If  the  accept- 
ance falls  short  of  the  offer,  or  seeks  to  expand  it,  negotia- 
tions may  continue ;  but  there  is  as  yet  no  mutual  assent  and 
no  bargain.1  Thus,  where  A.  offers  to  buy  a  mare  if  war- 
ranted "sound,  and  quiet  in  harness,"  and  B.  sends  the  mare 
with  a  warranty  that  she  is  u  sound  and  quiet  in  double  har- 
ness," the  sale  is  incomplete.2  And  even  a  proposal  to  sell  a 
lot  of  "  good  barley  "  is  held  to  be  insufficiently  accepted  as 
a  lot  of  a  fine  barley  and  full  weight ;  "  3  this,  however,  out 
of  regard  to  the  significance  of  commercial  terms  denoting 
different  species  of  the  same  article  ;  for  a  slight  variance  in 
words  is  of  little  consequence,  provided  the  two  parties 
clearly  refer  to  the  same  subject-matter  in  the  same  sense.4 
But,  as  with  other  contracts,  so  is  it  with  bargain  and  sale, — 
an  acceptance,  so  soon  as  it  is  communicated  to  the  purchas- 
ing party,  which  exactly  closes  at  all  points  with  the  offer, 
and  brings  both  parties  to  a  mutual  assent  upon  one  and  the 
same  set  of  terms,  renders  the  contract  complete  and  binding 
upon  both  of  them.5 

§  223.  The  Same  Subject.  —  All  bargains,  to  be  complete, 
are  mutual  and  reciprocal ;  both  parties  must  be  bound,  and 
not  one  .alone.  All  this  is  implied  in  the  act  of  mutual  as- 
sent, which,  however  grudgingly  given  on  either  side,  must 
be  pronounced  voluntary,  if  given  understandingly.  And 
the  contract  of  sale  once  completed,  it  is  out  of  the  power 
of  one  part}'  to  change  or  rescind  it  thenceforth,  without  the 
consent  of  the  other.6  .Nor  after  an  absolute  and  unqualified 


weiler  v.  Morgner,  51  Mo.  47 ;  McCrae 
v.  Young,  43  Ala.  622. 

1  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ; 
Story  Sales,  §  125;  Carr  v.  Duvall,  14 
Pet.   77  ;  2   Kent   Com.  477 ;    1  Pars. 
Contr.  399,  400. 

2  Jordan  v.    Norton,    4    M.  &  W. 
155. 

3  Hutchinson   v.    Bowker,   5  M.  & 


W.  535.     And  see  Chicago,  &c.  R.  R. 
Co.  v.  Dana,  43  N.  Y.  240. 

4  Hartford  &  N.  H.  R.   R.   Co.   v. 
Jackson,  24  Conn.  514. 

5  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ; 
Story  Sales,  §  125 ;  2  Kent  Com.  447 ; 
1  Pars.  Contr.  399,  400. 

6  Ib. ;  Schuchardt  v.  Aliens,  1  Wall. 
359;  Joyce  v.  Swann,  17  C.  B.  N.  s. 
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acceptance,  will  mere  expressions  of  hope  or  desire  on  either 
side  vary  the  bargain.1 

But  negotiations  which  terminate  in  a  complete  bargain 
and  sale  often  consist  of  a  series  of  proposals  and  counter- 
proposals, whose  final  result  must  be  gathered  from  an  ex- 
amination of  the  whole  transaction,  from  beginning  to  end. 
Here  the  points  embraced  under  a  mutual  assent  must  be 
brought  together,  however  scattered,  and  the  meeting  of  the 
minds  on  each  will  establish  the  contract  in  its  full  import. 
And  the  rule  is,  that  if  the  party  to  whom  an  offer  is  made 
adds  a  condition,  or  modifies  the  proposal  in  any  way,  this 
amounts  in  law  to  a  new  proposal,  which  must  be  in  turn 
accepted  by  the  party  previously  proposing,  before  the  bar- 
gain can  stand  complete.2  So,  too,  if  the  offer  leaves  some- 
thing to  be  settled  by  a  future  arrangement  the  agreement 
remains  incomplete.3 

It  is  also  a  rule  that  one  who  makes  a  proposal  may  with- 
draw it  at  any  time  before  the  other  party  has  accepted  the 
offer  and  communicated  such  acceptance  to  him,  or  to  what- 
ever party  the  law  would  denominate  his  agent.4 

§  224.  Bargain,  how  concluded  by  Mail  Correspondence.  — 
Bargains  are  frequently  concluded  by  written  correspondence  : 
this  method  being  found  almost  indispensable  for  facilitating 
business  between  parties  who  are  far  apart,  and  generally 
convenient  as  a  means  of  preserving  in  a  permanent  form  the 
exact  terms  of  any  contract.  Now,  it  may  tend  to  simplify 
the  question,  as  to  letters  transmitted  by  mail,  to  consider  the 
post-office  as  the  common  agent  of  the  parties,  though  not 
without  making  allowance  for  the  peculiar  mode  of  negotia- 
tion thus  adopted  by  them.5  An  offer  having  been  made, 

84;    Gowing  v.  Knowles,    118    Mass.  v.  Harvey,  90  III.  525 ;  Potts  v.  White- 

232 ;  Abbott  v.  Shepard,  48  N.   H.  16 ;  head,  8   C.   E.    Green,  512 ;    1    Pars. 

Utley  v.  Donaldson,  94  U.  S.  29.     See  Contr.  400.     A  mere  inquiry  is  not  a 

also  Stagg  v.  Compton,  81  Ind.    171 ;  rejection   of  an   offer.      Stevenson  v. 

Cheney  v.  Trans.  Line,  59  Md.  557.  McLean,  5  Q.  B.  D.  346. 

1  Phillips  v.  Moor,  71  Me.  78.  3  Lyman  v.  Robinson,  14  Allen,  242. 

2  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ;          4  Hebb's  Case,  L.  R.  4  Eq.  9 ;  Benj. 
Champion  v.  Short,  1  Camp.  63  ;  Chap-  Sales,  bk.  1,  pt.  1,  c.  3,  §  1. 

lin  v.  Clarke,  4  Ex.  403;  Jackson  v.         5  See  Romilly,   M.  R.,   in    Hebb's 
Turquand,  L.  R.  4  H.  L.  305 ;  Maclay    Case,  supra. 
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then,  through  the  mail,  the  proposing  party  may  be  regarded 
as  tendering  by  implication  the  post-office,  through  that  par- 
ticular mail,  his  own  messenger,  to  be  used  as  the  common 
agent  for  a  response,  and  hence  as  awaiting  a  reply  by  bearer. 
If  the  party  making  the  offer  desires  afterwards  to  retract 
or  modify  it,  he  may  overtake  his  messenger,  that  is,  mail 
another  letter  of  suitable  tenor,  which  letter  must  be  re- 
garded, with  reference  to  the  party  addressed,  as  postponed 
to  the  former  letter,  and  the  effect  made  to  depend  upon  its 
reaching  him  in  due  course  before  he  has  transmitted  his  re- 
ply to  the  former  letter  through  the  agent ;  for  an  authority 
revocable  in  itself  is  not  revoked  without  notice  to  the  other 
party.  Let  us  now  turn  to  the  party  to  whom  the  proposal 
was  made.  The  first  letter  comes  to  him  in  due  course 
through  the  sender's  agent,  —  the  post-office,  —  and  he  be- 
comes at  liberty  to  accept  or  decline  seasonably  through  the 
same  agent.  If  he  posts  his  reply  of  acceptance  accordingly 
with  proper  care,  the  vendee's  agent  receives  it  as  the  com- 
mon agent ;  and  whether  the  letter  finally  reach  the  proposer 
or  not,  the  mutual  assent  has  been  given,  and  the  bargain  is 
struck.  'But  if  the  correspondent  delays,  and  meantime  no- 
tice of  retraction  of  the  offer  reaches  him  before  his  own 
reply  has  been  posted,  the  withdrawal  takes  effect,  and  there 
is  no  bargain  between  the  parties.  The  principle  upon  which 
bargains  by  correspondence  are  decided,  is,  however,  usually 
stated  rather  differently;  namely,  in  effect,  that  the  law  in- 
fers a  continuing  offer  on  the  part  of  him  who  first  posts  his 
proposition  until  it  shall  have  reached  the  correspondent,  to 
be  by  him  in  due  time  accepted  or  rejected  ;  and  that  on  the 
part  of  the  correspondent  there  is  an  overt  act  amounting  to 
acceptance  or  rejection  when  he  has  within  due  time  placed 
his  reply  in  the  mail.1 

The  necessity  of  the  case  in  either  view,  justifies  the  rule 
as  a  sound  one  ;  for,  as  it  has  been  well  observed,  "  In  all  cases 

1  See  Adams  v.  Lindsell,  1 B.  &  Aid.  mail,  see  Maclay  v.  Harvey,  90  111.  525. 

681  ;  Dunlop  v.  Higgins,  1  H.  L.  Cas.  Negligence  of  a  party's  own  agent  in 

381 ;    Tayloe  v.   Merchants'   Fire  Ins.  mailing  proposal   or  acceptance  must 

Co.,  9  How.  (U.  S.)  390.    As  to  pro-  fall  upon  the  party.    Ib. 
posals  requiring  answer  by  return  of 
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of  contracts  entered  into  between  parties  at  a  distance  by 
correspondence,  it  is  impossible  that  both  should  have  a 
knowledge  of  it  the  moment  it  becomes  complete.  .  .  .  The 
negotiation  being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  moment  of  time ;  nor, 
for  the  same  reason,  can  the  meeting  of  the  minds  of  the  par- 
ties on  the  subject  be  known  by  each  at  the  moment  of  con- 
currence. The  acceptance  must  succeed  the  offer  after  the 
lapse  of  some  interval  of  time,  and  if  the  process  is  to  be  car- 
ried further,  in  order  to  complete  the  bargain,  and  notice  of 
the  acceptance  must  be  received,  the  only  effect  is  to  reverse 
the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  one  party  to  the  other."  l 

§  225.  The  Same  Subject.  —  A  bargain  carried  on  by  corre- 
spondence is,  therefore,  struck,  when  the  party  receiving  the 
proposal  by  mail,  in  due  season,  and  before  receiving  any 
notice  withdrawing  the  proposal,  posts  his  letter  of  accept- 
ance. The  posting  of  a  letter,  under  such  circumstances, 
binds  the  proposer  at  once  ;  and  it  binds  the  accepting  party 
as  well,  who  is,  consequently,  not  at  liberty  to  retract  the 
assent  thus  given,  whether  his  own  letter  has  already  reached 
the  proposer  or  not.2  In  fact,  the  tenor  of  this  reply  settles 
for  the  time  the  question  of  acceptance  or  rejection.  Acci- 
dent or  delay  of  transmission  in  the  post-office,  whether  as  to 
the  offer  or  the  reply,  does  not  affect  the  right  of  the  one  to 
duly  consider  and  accept  the  proposal  made,  or  of  the  other 
to  profit  by  such  acceptance ;  and  if,  through  a  misdirection 
by  the  proposing  party,  the  letter  with  its  offer  fails  to  reach 
the  correspondent  in  due  course  of  mail,  the  latter  may 
promptly  return  his  reply,  having  as  yet  received  no  notice 
of  the  proposer's  withdrawal.  The  mailing  of  a  second  letter 

1  Nelson,  J.,  in  Tayloe  v.  Merchants'  Harris'  Case,  L.  R.  7  Ch.  587  ;  Averill 

Fire  Ins.  Co.,  supra.  v.  Hedge,    12   Conn.   436;    Abbott    v. 

*  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1 ;  Shepard,  48  N.  H.  14;  Vassar  v.  Camp, 

Story  Sales,  §  129 ;  Adams  v.  Lindsell,  1  Kern.  441 ;  Wheat  v.  Cross,  31  Md. 

1  B.  &  Aid.  681 ;  Dunlop  v.  Higgins,  1  99 ;  Potts  v.  Whitehead,  8  C.  E.  Green, 

H.  L.  Cas.  381 ;  Tayloe  v.  Merchants'  512 ;    Maclay  v.  Harvey,  90  111.  525 ; 

Fire  Ins.   Co.,   9    How.   (U.   S.)  390;  61   N.  Y.  362.      Contra,   M'Culloch  v. 

Mactier  v.  Frith,  6  Wend.  103;  2  Kent  Eagle  Ins.  Co.,  1  Pick.  283,  now  repu- 

Com.  477;    1   Pars.    Contr.  404-408;  diated. 
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by  the  proposing  party,  retracting  his  proposal,  cannot  avail 
him,  if  in  due  season  after  receiving  the  first  letter  and  be- 
fore receiving  the  second,  the  party  to  whom  the  proposal 
was  addressed  has  mailed  his  letter  of  acceptance.1  Nor 
would  any  detention  or  loss  of  the  letter  of  acceptance  in  the 
mails,  if  it  be  through  no  misdirection  or  other  fault  on  his 
part,  affect  the  bargain  once  concluded.2 

But  the  question  still  remains  open,  how  far  the  party  pro- 
posing is  allowed  to  overtake  the  letter  he  first  mailed,  and, 
by  bringing  his  retraction  of  the  offer  to  the  notice  of  the 
other  party  before  the  latter  has  mailed  an  acceptance,  pre- 
vent the  bargain  from  taking  place.  Leaving  out  mail  deten- 
tions, through  the  fault  of  the  one  or  the  other,  we  should 
say,  that,  wherever  the  proposing  party  can  thus  anticipate 
his  correspondent's  act  of  acceptance,  the  proposal  fails.  Our 
courts  do  not  seem  to  have  met  the  question  openly  as  yet, 
though  they  intimate  as  much.3  As  to  the  accepting  party, 
however,  the  reason  of  the  rule  would  put  it  out  of  his  power 
to  recall  the  terms  of  his  acceptance  once  confided  to  the 
post ;  and  such  is  declared  to  be  the  English  and  American 
doctrine.4  But  there  is  an  extreme  case,  reported  among  the 
Scotch  decisions,  where,  in  accordance  with  civil-law  princi- 
ples, a  majority  of  the  court  held  that,  the  acceptor  having 
mailed  a  later  letter  recalling  his  acceptance,  and  both  letters 
reaching  the  original  proposer  at  the  same  time,  the  latter 
could  not  be  forced  to  perform  the  bargain.5 

§  226.  The  Same  Subject ;  Rule  of  Civil  Law.  —  The  civil-law 
rule  as  to  bargain  by  correspondence  appears  to  be  different 
from  ours ;  for,  according  to  Pothier  and  others,  if  the  person 


1  Harris'   Case,   L.   R.   7  Ch.  587; 
Tayloe  v.  Merchants'    Fire    Ins.  Co., 
and  other  cases  supra. 

2  Vassar  v.    Camp,  1    Kern.   441; 
Adams   v.  Lindsell,   1  B.  &  Aid.  681  ; 
Hallock  v.    Commercial    Ins.    Co.,    2 
Dutch.  268. 

3  See  Adams  v.  Lindsell,  1  B.  &  Aid. 
681  ;  Harris'  Case,  L.  R.   7  Ch.  587 ; 
Nelson,   J.,    in   Tayloe    v.   Merchants' 
Fire  Ins.  Co.,  9  How.  390 ;  Mactier  v. 
Frith,  6  Wend.  104. 


4  Ib. ;  Hallock  v.  Commercial  Ins. 
Co.,  2  Dutch.  268,  per  Vredenburgh, 
J.,  ;  Harris'  Case,  L.  R.  7  Ch.  687, 
criticising  British,  &c.  Tel.  Co.  v.  Col- 
son,  L.  R.  6  Ex.  108,  which  last  is  over- 
ruled by  Household  Fire  Ins.  Co.  v. 
Grant,  4  Ex.  D.  216. 

6  Dunmore  y.  Alexander,  9  Shaw  & 
Dunlop,  190;  Merlin  Repert.  Vente, 
§  1,  art.  3,  No.  11 ;  Benj.  Sales,  bk.  1, 
pt.  1,  c.  3,  §  2. 
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making  the  offer  retract  it  before  the  letter  of  acceptance  is 
placed  in  the  post,  the  retraction  failing,  however,  to  reach 
the  acceptor  until  afterwards,  no  binding  contract  would 
arise.  But  to  save  the  acceptor  from  disastrous  consequences, 
the  further  rule  prevailed,  that,  if  loss  or  injury  should  arise 
from  the  acceptor's  acting  under  the  contract  as  a  completed 
one,  he  might  claim  indemnity  from  the  party  making  the 
offer.  This  doctrine,  though  praised  by  Mr.  Story  as  the 
fairest  and  most  intelligible  rule  that  can  be  found,  has  never 
been  put,  in  England  or  America,  to  practical  test ;  and,  if  it 
were,  serious  objections  would  probably  be  found  to  its  oper- 
ation, inasmuch  as  it  renders  the  bargain  itself  too  uncertain 
of  execution,  besides  sacrificing,  for  the  acceptor's  benefit,  the 
rights  of  one  who  certainly  ought  not,  in  withdrawing  his 
offer  for  good  cause,  to  stand  worse  off  than  though  his  offer 
had  been  accepted.1 

§  227.  Bargains  by  Messages  other  than  through  the  Mail ; 
Telegrams,  etc. — The  rule  as  to  bargains  by  messages  sent 
through  some  other  channel  than  the  post-office  would  prob- 
ably be  substantially  the  same  as  that  of  mail  correspondence. 
Thus,  if  an  express  or  special  messenger  bore  the  proposal,  it 
would  be  for  the  proposer  to  overtake  his  own  agent  in  season 
with  a  retraction  of  the  offer,  or  a  revocation  of  authority ; 
while,  as  may  well  be  presumed,  the  bargain  would  stand 
complete  the  moment  a  reply  of  acceptance  had  been  placed 
in  the  messenger's  hands  by  the  party  addressed  ;  the  latter, 
however,  in  case  he  returned  answer  by  some  other  medium, 
being  viewed  by  the  law  as  a  principal  sending  back  his  own 
agent.2 

The  telegraph,  which  in  this  later  day  i&  so  available  for 
bargains,  introduces  some  novel  considerations  into  the  law 
of  correspondence,  by  bringing  distant  parties  as  it  were  face 
to  face  in  the  execution  of  their  mutual  contracts.  A  reply 
sent  by  telegraph  to  an  offer  received  by  telegraph,  or  even 

1  Story  Sales,  §  130 ;  Pothier  Con-         2  See  Hebb's  Case,  L.  B.  4  Eq.  9  ; 
trat  de  Vente,  No.  32.    Mr.  Benjamin    Story  Agency,  §  470. 
has    put    the    objections  strongly,  in 
Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  2. 
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to  a  proposal  requesting  a  telegraphic  response,  closes  the 
bargain  if  it  signifies  acceptance ;  no  matter  when  the  mes- 
sage reaches  the  proposer  himself.  But  when  either  party 
selects  mail  or  telegraph  on  his  own  responsibility,  with  no 
previous  authority  from  the  other,  the  consequence  may  be 
different ;  for,  on  the  principle  of  agency,  one  ought  to  be 
allowed  to  overtake  his  own  messenger  before  the  message  is 
delivered.  For  a  proposing  party  to  revoke  by  telegram  an 
offer  on  its  way  by  mail,  is  like  sending  a  swift  agent  to  catch 
up  with  and  outstrip  a  slow  one ;  and  notice  of  revocation 
thus  sent  is  doubtless  available  if  it  anticipates  the  reply 
first  invited.1  In  all  this,  the  general  law  of  correspondence 
is  amplified,  not  altered.  The  agency,  moreover,  which  a 
telegraph  company  furnishes  when  employed  is  not  so  com- 
plete as  to  bind  the  sender  by  the  terms  of  a  message  which 
he  never  authorized,  and  which,  through  the  mistake  of  the 
transmitting  telegraph  operator,  reaches  the  party  addressed 
in  the  shape  of  an  offer  quite  different  from  that  really 
made ;  the  substantial  effect  being  no  bargain  for  the  want 
of  an  aggregatio  mentium  as  to  the  parties,  but  remedies 
against  the  telegraph  company  for  any  injury  suffered  by  its 
carelessness.2 

§  228.  Limitations  as  to  Place  and  Time  of  accepting  Pro- 
posal. —  Limitations  as  to  place  and  time  of  acceptance  are 
sometimes  imposed  by  the  party  who  makes  a  proposal ;  and 
to  these,  like  all  other  terms  embraced  by  an  offer,  the  party 
addressed  is  expected  to  conform.  Any  qualification  of  or 
departure  from  these  terms  invalidates  the  offer,  unless  in 
turn  accepted  by  the  party  first  proposing ;  such  acceptance 
being,  however,  inferable  from  circumstances. 

Thus,  as  to  place  ;  if  the  proposing  party  direct  an  answer 
to  be  communicated  to  him  at  a  particular  place,  an  accept- 


1  See  Trevor  v.  Wood,  36  N.  Y. 
307  ;  Hallock  v.  Insurance  Co.,  2  Dutch. 
268,  281,  per  curiam;  Duble  v.  Baits, 
28  Tex.  312  ;  Robinson  Machine  Works 
v.  Chander,  56  Ind.  575;  Rommel  v. 
Wingate,  103  Mass.  327  ;  Holton  v. 
McPike,  27  Kan.  286.  Telegrams  are 
to  be  considered  in  connection  with 


mail  correspondence,  &c.,  in  determin- 
ing the  nature  and  terms  of  the  bar- 
gain. 

2  Henkel  v.  Pape,  L.  R.  6  Ex.  7 ; 
Leonard  v.  New  York  Tel.  Co.,  41 
N.  Y.  544.  For  a  similar  Scotch  deci- 
sion, see  Verdin  u.  Robertson,  10  Sess. 
Cas.  3d  series,  35. 

207 


§  229          SALES  OP  PERSONAL  PROPERTY.       [PART  VI. 

ance  communicated  to  him  by  address  sent  elsewhere  imposes 
per  se  no  obligation.1 

As  to  time,  there  is  always  a  legal  limit ;  and  where 
nothing  is  expressed,  it  is  to  be  understood  that  the  proposal 
requires  an  acceptance  within  a  reasonable  time  to  make  the 
bargain  binding.  Usage  of  trade,  the  circumstances  and 
situation  of  the  parties,  as  being  near  or  far  apart,  will  de- 
termine how  long  a  time  should  be  considered  reasonable. 
An  offer  not  withdrawn  is  to  be  deemed  a  continuous  one  for 
a  reasonable  time.  Ordinarily,  however,  a  seller's  propo- 
sition made  in  presence  of  the  buyer  should  be  accepted  by 
the  latter  on  the  spot  or  at  the  same  interview ;  though  their 
mutual  acts  and  conduct  might  raise  the  presumption  that  a 
longer  period  was  given  for  the  buyer  to  decide.2 

§  229.  Whether  Offer  may  be  withdrawn  where  Time  was 
given  for  Assent.  —  Whether  the  cardinal  principle  that  one 
may  withdraw  his  offer  at  an}^  moment  before  its  acceptance 
—  a  principle  not  essentially  varied,  even  in  the  case  of  nego- 
tiations by  letter  —  should  extend  to  cases  where  the  pro- 
poser has  left  a  definite  time  open  for  the  acceptance  of  his 
proposal,  has  been  a  matter  of  much  controversy.  One  who 
leaves  his  offer  to  be  thus  accepted  does  a  gracious  thing 
by  the  other  party ;  and  most  assuredly,  when  the  time  has 
elapsed  without  bringing  an  answer,  he  is  free  to  consider 
the  offer  withdrawn,  and  discard  any  later  acceptance.3  But 
is  he  hampered  at  all,  beyond  the  moral  obligation  of  making 
good  his  word  ?  For  there  can  be  little  mutuality  in  a  con- 
tract which  restrains  one  from  selling  his  wares  to  the  next 
customer  at  his  own  price,  and  yet  permits  the  former  party, 
after  trying  to  make  a  cheaper  bargain  elsewhere  while  keep- 
ing this  as  his  last  resort  in  case  he  decides  to  purchase  at  all, 

1  Eliason    v.    Henshaw,  4    Wheat,  or  promptly,  the  offer  can  only  endure 
225  ;  Carr  v.  Duval,  14  Pet.  77.  for    a   correspondingly    limited    time. 

2  Story  Sales,  §  126  ;  Craig  v.  Har-  Maclay  v.  Harvey,  90  111.  525,  and  cases 
per,  3  Gush.  158  ;  Beckwith  v.  Cheever,  cited.     So,  too,  where  a  telegram  re- 
21  N.  H.  41 ;  Martin  v.  Black,  21  Ala.  quires  a  reply  sent  immediately.     See 
721  ;  Judd  v.  Day,  50  Iowa,  247  ;  Chi-  Rommel  v.  Wingate,  103  Mass.  327. 
cago  H.  v.  Dane,  43  N.  Y.  240.   Where  a          8  See  Potts  v.  Whitehead,  5  C.  E. 
proposal  by  letter  is  in  such  terms  as  Green,  55,  59,  pei  •  curiam ;  Sib.  512. 

to  require  an  answer  by  return  of  mail 
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to  leave  the  seller  in  the  lurch  altogether.  Now,  upon  this 
want  of  mutuality,  and  the  gratuitous  nature  of  the  contract, 
rests  a  rule  of  the  courts,  which  refuses  to  hold  the  proposer 
bound  to  any  stated  limit  of  time,  except  so  far  as  the 
offer  may  remain  in  law  a  continuous  one,  and  as  such  be 
accepted  within  the  period  and  before  notice  of  its  final 
withdrawal. 

CooJce  v.  Oxley,  the  leading  case  on  the  subject,  which  was 
decided  before  Lord  Kenyon,  presented  a  somewhat  singular 
state  of  facts.  A.  had  proposed  to  sell  and  deliver  specific 
goods  to  B.  on  certain  terms,  if  B.  would  agree  to  purchase 
on  these  terms,  and  would  give  notice  thereof  to  A.  before 
four  o'clock  in  the  afternoon  of  the  same  day.  B.  agreed  to 
this,  and  gave  notice  before  the  time  had  elapsed ;  but  A.  would 
not  carry  out  the  agreement ;  and  in  this  the  court  sustained 
him.1  The  principle  of  the  decision  in  CooJce  v.  Oxley  is  fol- 
lowed in  later  English  and  American  cases,  where  the  actual 
retraction  of  a  continuous  offer  on  time  by  the  proposer 
within  the  period  stated  has  been  upheld  so  as  to  defeat  sub- 
sequent acceptance  and  a  bargain ;  as  where  wool  is  offered 
at  sale  on  three  days'  option  to  purchase ;  or  a  party  looking 
at  a  house  has  been  promised  by  the  owner  six  weeks  to 
make  up  his  mind.2  "  Unless  both  parties  are  bound,"  says 
Bayley  J.,  "  neither  is."  3 

§  230.  The  Same  Subject.  —  The  brunt  of  a  vigorous  attack 
by  certain  writers  upon  the  rule,  now  well  fortified,  which 
protects  a  proposer  in  withdrawing  h'is  time  offer  before  its 

1  Nothing,  said  Chief  Justice  Ken-  ment,  and  not  that  really  sued  upon, 

yon,  could  be  clearer  than  that  the  en-  would  have  been  the  decisive  one ;  but 

gagement  was    all  on  one    side,    the  of    this    no    evidence   was  furnished, 

other    party  not    being    bound ;    and  Cooke  v.  Oxley,  3  T.  R.  653. 
hence  the  agreement  was  nudum  pac-         '2  Benj.  Sales,  bk    1,  pt.  1,  c.  3,  §  1 ; 

turn.    Judge   Buller    adverted    to    the  Story  Sales,  §  126 ;  Head  v.  Diggon,  3 

circumstance  that  here  was  neither  a  M.  &  R.   97 ;   Routledge   v.   Grant,  4 

damage  to  the  one,  nor  an  advantage  Bing.  653 ;  Humphries  v.  Carvalho,  16 

to  the  other.     The  further  suggestion  East,  45 ;  Eskridge  v.  Glover,  5  Stew, 

was    thrown    out    by  certain   of    the  &  Port.  264 ;  Faulkner  r.  Heberd,  26 

judges,  that  at  a  certain  point  of  time  Vt.    452 ;    Beckwith    v.    Cheever,    21 

—  say   at  four    o'clock  —  the    parties  N.  H.  41 ;  Chicago  R.  v.  Dana,  43  N.  Y. 

might  have  come  to  an  agreement  of  240. 

sale,  in  which  case  the  later  agree-         3  Head  v.  Diggon,  3  M.  &  R.  97. 
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actual  acceptance  within  the  period  agreed  upon,  has  been 
borne  by  Cooke  v.  Oxley,  a  case  whose  facts  might  well  be 
misapprehended ;  for  had  there  been  proof  of  an  offer  left 
open  which  the  buyer  before  four  in  the  afternoon  accepted, 
and  the  seller,  having  already  the  opportunity  to  withdraw, 
had  not  previously  withdrawn,  the  decision  in  question  might 
have  been  different.  In  fact,  the  acceptance  of  a  time  offer 
within  the  time,  and  before  retraction,  makes  a  complete  bar- 
gain.1 We  need  hardly  add  that  any  supposed  discrepancy 
between  Cooke  v.  Oxley  and  the  post-office  cases  is  quite  fan- 
ciful ;  it  was  really  upon  the  lack  of  proof  before  the  court 
that  the  plaintiff  there  failed  beyond  a  peradventure.2  And 
on  this  ground,  meeting  Mr.  Story,  Toullier,  Bell,  and  other 
writers  who  stand  opposed  to  the  English  judicial  doctrine 
of  offers  on  a  specified  time,  one  may  answer  their  legal 
objections.3 


1  See  Boston  &  Maine  R.  R.  Co.  v. 
Bartlett,  3  Gush.  224. 

2  See  Adams  v.  Lindsell,  1  B.  &  Aid. 
681,   as  explained  by  Best,   C.   J.,  in 
Routledge  v.  Grant,  4  Bing.  653. 

3  Mr.  Story  suggests  that  a  considera- 
tion sufficient  to  sustain  such  a  promise 
may  be  found  either  in  the  expectation 
or  hope  on  the  part  of  the  proposer 
that  his  offer  will  be  accepted,  or  in 
the  inconvenience  which  is  occasioned 
to  the  other  party,  if  betrayed  into  a 
loss  of  time  or  money  by  the  induce- 
ment given  him  to  make  examination 
and  to  inquire  into  the  value  of  the 
goods  offered.  Story  Sales,  §  127,  cit- 
ing 6  Toullier  Droit  Civil  Francais, 
p.  33,  No.  30;  1  Stair,  3,  9;  1  Duer 
Ins.  118;  Bell  Sales,  27.  See  com- 
ments in  Benj.  Sales,  bk.  1,  pt.  1,  c.  3, 
§  1.  But,  as  to  the  first,  any  such  ex- 
pectation or  hope  of  the  proposer  must 
be  the  offspring  of  his  own  fancy,  since 
the  other  party  does  not  really  under- 
take to  gratify  any  expectation  of  the 
sort,  and,  on  the  contrary,  need  never 
seriously  turn  the  offer  over  in  his  own 
mind ;  and,  secondly,  as  to  the  possi- 
ble damage  caused  the  other  party  by 
inducing  him  to  examine  and  inquire, 
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that  could  only  apply,  if  at  all,  to  cases 
where  the  damage  thus  induced  could 
be  actually  shown.  If,  too,  the  latter 
party  is  not  sufficiently  warned  against 
incurring  loss  by  his  knowledge  that 
any  offer  made  on  time  may  neverthe- 
less be  withdrawn  and  has  no  legal 
force,  and  if  the  damage  incurred  by 
him,  being  more  than  a  possibility  and 
something  actual,  could  in  truth  fur- 
nish a  legal  consideration  so  as  to  bind 
the  bargain,  why,  on  the  other  hand, 
might  not  a  proposer,  who  had  in- 
curred expense  on  the  supposition  that 
his  proposition  would  be  accepted,  hold 
the  other  party  bound  for  inducing  the 
expectation  of  acceptance,  whenever 
that  party  had,  though  promising  to 
consider  the  offer,  let  it  drop  without 
further  thought?  Hope  and  induce- 
ment, indeed,  are  not  all  on  one  side  in 
a  bargain ;  and  that  is  worth  remem- 
bering when  the  further  objection  of 
encouraging  bad  faith  is  imputed  to 
the  courts.  The  assailable  part  of  this 
doctrine  is  undoubtedly  in  its  denying 
the  legal  force  of  a  moral  promise ; 
but  to  undertake  enforcing  contracts 
which  rest  upon  moral  and  not  legal 
consideration  has  ever  been  beyond 
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§  231.  Death  or  Refusal  revokes  an  Offer. — The  death  of 
either  party  to  the  negotiation  for  a  sale  revokes  a  pending 
offer.1  One's  proposal,  moreover,  is  exhausted  by  the  other's 
rejection  of  it ;  and  a  definite  refusal  ends  the  negotiation.2 

§  232.  Mutual  Assent  to  a  Bargain  inferable  from  Circum- 
stances. —  Since  a  contract  of  sale  may  be  implied  from  the 
conduct  of  the  parties,  as  well  as  expressed,  it  follows  that 
mutual  assent  to  a  first  proposal,  or  its  subsequent  modifica- 
tions, is  inferable  from  circumstances.  Thus,  if  one  thing 
is  ordered  and  another  sent,  and  the  party  who  gave  the 
order  takes  and  consumes  the  article  delivered  instead  of 
promptly  rejecting  and  sending  it  back,  the  bargain  becomes 
complete,  on  the  presumption  that  there  arose  a  contract 
growing  out  of  subsequent  mutual  assent  to  the  sale  of  what 
was  actually  supplied.  Wherever  it  is  incumbent  upon  a 
party  to  express  his  dissent,  his  silence  will  not  prevent  the 
incurring  of  an  obligation ;  and,  be  it  as  an  honest  buyer  or 
an  embezzler,  he  ought  to  be  held  responsible  for  property 
of  another  which  he  has  knowingly  suffered  to  remain  thrown 
upon  his  hands  as  though  accepted  for  his  own.3 

But  the  rule  of  New  York  is  thought  to  be  somewhat  dif- 
ferent, going  to  the  extent  of  maintaining  that  where  a  party 
delivers  part  only  of  what  he  has  agreed  to  deliver  for  a  cer- 
tain price  by  a  given  time,  he  cannot  sue  and  recover  pro  rata 
for  that  portion,  though  the  other  party  uses  and  consumes  it.4 
This,  however,  would  appear  to  be  on  a  principle,  reasonable 
in  itself,  and  elsewhere  recognized,  that  what  one  contract- 
ing party  has  suffered  by  the  default  or  breach  of  the  other  is 
a  proper  subject  of  set-off  in  suit  brought  by  the  latter  to 

the  province  of  tribunals  with  imper-    N.  H.  307.     If  A.  sends  goods  and  an 


feet  means  of  gauging  human  motives. 

1  Blades    v.   Free,   9  B.  &   C.   16; 
Campanari    v.    Woodburn,    15    C.    B. 
400. 

2  See    Honeyman    v.    Marryat,    21 
Beav.  14. 

3  Story   Sales,  §  126;  Benj.    Sales, 
bk.    1,   pt.    1,   c,  3,  §   1;  Oxendale  v. 
Wetherell,  9  B.  &  C.  386 ;  Richardson 


invoice  to  B.,  without  an  order,  B. 
should  return  the  goods  or  notify  A. 
that  he  will  not  accept  them ;  and  if, 
instead,  he  exercises  ownership  or  per- 
mits a  third  person  to  take  and  use 
them,  he  will  be  held  liable  as  a  pur- 
chaser. Bartholomae  v.  Paull,  18  W. 
Va.  771. 

Kein  v.  Tupper,  52  N.  Y.  650,  555. 


v.  Dunn,  2  Q.  B.  222 ;  Hart  v.  Mills,  15    per  Church,  0.  J. ;  Tipton  v.  Feitner, 
M.  &  W.  85 ;  Haines  v.  Tucker,   50    20  N.  Y.  423. 
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recover ;  and,  indeed,  a  sufficient  cause  of  action  on  his  own 
part.1  That  a  buyer  who,  by  his  acts  and  conduct,  accepts 
delivery  of  a  part  for  the  whole,  or  of  one  thing  in  place  of 
another  ordered  from  the  seller,  should  be  utterly  unaccount- 
able therefor,  is  unreasonable  and  absurd. 

An  order  for  goods  may  be  sent  by  mail  or  otherwise ;  and 
acceptance  being  inferable  from  the  seller's  delivery  of  the 
goods,  the  transaction  stands  completed.2 

§  233.  Sale  may  be  Conditional  or  Qualified ;  Right  to  repur- 
chase, etc. — Sales  are  not  always  absolute  :  the  acceptance  is 
sometimes  made  conditional,  and  delivery  given  accordingly; 
and  then  no  complete  execution  of  the  contract  can  take  place 
until  the  condition  is  fulfilled.  Instances  of  this  are  found 
in  sales  "  on  trial,"  and  the  bargain  of  "  sale  or  return,"  to  be 
hereafter  examined.3  Qualifications  introduced  into  a  bar- 
gain raise  perplexing  questions  of  title  ;  conditions  precedent, 
however,  preventing  a  transfer,  while  subsequent  conditions 
would  subject  the  completed  transfer  to  possible  defeat.4 

Under  a  contract  of  sale  which  gives  the  seller  the  right  to 
repurchase  on  giving  a  prescribed  notice,  —  such  as  a  three- 
months'  notice,  —  it  is  held  that  giving  the  notice  does  not 
constitute  a  present  repurchase,  but  an  engagement  to  repur- 
chase ;  and  that  if  the  chattel  be  destroyed  after  the  notice 
was  given,  but  before  the  expiration  of  the  period,  the  noti- 
fying party  is  not  liable.5 

§  234.  Writings  merge  Previous  Oral  Stipulations ;  Construc- 
tion of  Writings  constituting  a  Bargain.  —  A  written  contract 
usually  merges  all  previous  oral  stipulations,  and  is  not  to  be 
enlarged  or  limited  by  parol.  So  where  any  bargain  has 
been  consummated  by  a  memorandum  or  negotiated  by  corre- 
spondence, the  mutual  intent  will  be  gathered  by  the  court 
upon  inspection  of  all  the  papers.  Language  of  itself  unin- 
telligible cannot  avail  in  any  such  written  contract ;  but  the 
court  will  correct  obvious  errors  and  supply  omissions  upon 

i  See  Horn  v.  Batchelder,  41  N.  H.          2  Taylor  v.  Jones,  1  C.  P.  D.  87. 
86;    Bowker  v.   Hoyt,  18  Pick.   555;          8  See  post,  c.  5. 
Harralson    v.  Stein,  50  Ala.  347;  Wil-          4  Benj.  Sales,  bk.  1,  pt.  1,  c.  3,  §  1; 

son  v.  Wagar,  26  Mich.  452.    And  see  Story  Sales,  §§  128,  136. 
remedies,  post,  cs.  12,  15.  6  Reitz's  Appeal,  64  Penn.  St.  162. 
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proper  evidence ;  and,  in  fine,  make  the  agreement  intelligi- 
ble as  it  stands.1  In  this,  as  in  most  other  respects,  the  law 
of  mutual  assent  applicable  to  bargain  and  sale  is  part  of  the 
ordinary  law  of  contracts ;  and  it  would  appear  that  writings 
of  this  character  will  more  readily  be  construed  into  an  actual 
sale  than  an  executory  agreement  to  sell,  there  being  nothing 
in  the  transaction  to  indicate  a  different  intent.2 


CHAPTER  II. 


TRANSFER   OF  PROPERTY  RIGHT  IN   SPECIFIC   CHATTELS. 

§  235.  As  to  Transfer  of  Property  Right  in  a  Sale.  —  In  every 
contract  of  sale  there  is  a  certain  point  at  which  a  trans- 
fer of  title  takes  place  from  seller  to  buyer,  the  rights  and 
responsibilities  of  ownership  becoming  shifted  accordingly. 
This  point  is  readily  perceptible  in  the  very  simple  case  of  a 
cash  sale  made  at  a  store  counter,  where  the  customer  enters, 
selects  his  goods,  pays  for  them,  and  carries  them  out. 
Should  those  goods  be  injured,  destroyed,  or  stolen  ever  so 
soon  after  he  has  set  foot  in  the  street  again,  the  loss  is  his 
own ;  or  should  some  chance  immediately  occur  for  selling 
them  at  a  profit  upon  their  cost,  the  opportunity  is  for  his 
benefit  to  seize  or  let  slip,  —  all  this  from  the  very  obvious 
circumstance  that  the  customer  has  become  the  owner.  But 
while  the  same  doctrine  holds  perfectly  good  under  other 
circumstances,  the  facts  which  may  attend  a  sale  are  so  vari- 


1  Story  Sales,  §  137;  Benj.  Sales, 
bk.  1,  pt.  1,  c.  3,  §  1 ;  Wilson  v.  Wil- 
son, 5  H.  L.  40  ;  Guthing  v.  Lynn,  2  B. 
&  Ad.  232  ;  Merriam  v.  Field,  29  Wis. 
692;    Smith   v.   Dallas,  35    Ind.   255; 
Kelly  v.  Roberts,  40  N.  Y.  432 ;  Colt  v. 
Cone,  107  Mass.  285. 

2  McCrae  v.  Young,  43  Ala.  622 ; 
Martin  v.  Adams,   104  Mass.  262.     A 
binding  agreement  is  constituted  upon 


a  final  and  full  mutual  assent  to  cer- 
tain terms,  such  terms  being  so  evi- 
denced as  fitly  to  comply  with  the 
Statute  of  Frauds  (see  cs.  9-11,  post), 
notwithstanding  the  parties  agreed 
that  there  should  be  a  more  formal  in- 
strument prepared  and  signed.  Chin- 
nock  v.  Marchioness  of  Ely,  4  De  G.,  J. 
&  S.  646,  per  Lord  Chancellor  West- 
bury. 
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ous  that  the  courts  must  separate  the  meshes  of  a  complicated 
network  with  great  delicacy  oftentimes,  in  order  to  discover 
just  where  that  transition  point  lies.  Thus,  instead  of  a  sale 
for  cash  on  delivery,  there  may  have  been  a  sale  on  credit, 
the  customer  receiving  his  goods  under  an  agreement  to  de- 
fer payment ;  or  the  customer  may  have  paid  on  the  spot, 
with  the  understanding  that  the  goods  shall  be  sent  to  his 
address ;  or  a  bargain  may  have  been  struck,  and  nothing  said 
concerning  payment  of  price  and  delivery ;  or  the  terms  of 
the  purchase  may  have  contemplated  some  further  act  on  the 
part  of  buyer  or  seller,  or  a  third  person,  such  as  weighing, 
counting,  or  measuring  the  goods ;  or,  to  becloud  the  issue 
still  more  completely,  a  contract  might  relate  to  goods  which 
have  as  yet  no  existence,  but  must  be  manufactured  to  order, 
or  which,  already  in  being  as  part  of  a  lump  or  mass,  need  to 
be  separated  and  set  apart  before  there  can  be  identical  and 
specific  property  for  the  sale  to  operate  upon. 

§  236.  Mutual  Intention  is  here  the  Guiding  Principle.  — 
Whatever  the  aspect  presented  by  a  contract  of  sale,  the 
whole  law  concerning  its  effect  in  transferring  the  rights  and 
liabilities  of  ownership  pivots  upon  this,  —  that  the  mutual 
intention  of  the  parties  to  the  contract  is  to  be  studied  out, 
and,  if  not  found  unlawful,  allowed  to  operate.  Anything 
short  of  this  doctrine  is  mere  presumption,  liable  to  rebuttal, 
and  legal  rules  are  but  ancillary  to  the  investigation  of  a 
cardinal  fact.  But  even  when  reduced  to  the  question  of 
intention,  the  solution  of  the  problem  of  ownership  is  by  no 
means  easy,  while  the  practical  results  arrived  at,  for  the 
purpose  of  any  intelligent  and  comprehensive  system  of  rules, 
must  needs  be  discordant.  Mercantile  transactions  task  the 
keenest  wit  and  ingenuity;  and,  intent  themselves  on  the 
pursuit  of  gain,  men  are  constantly  interweaving  new  webs, 
and  then  coming  into  the  courts  to  get  them  unravelled. 
Price,  subject-matter,  and  mutual  assent,  the  essentials  of 
a  bargain,  already  considered,1  the  parties  may  well  com- 
prehend ;  but  just  how  and  when  their  assent  to  the  sale 
shall  accomplish  a  transfer  of  property,  they  do  not  so  clearly 
1  See  preceding  c. 
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bring  to  their  own  minds.  The  buyer  wants  to  get  the  goods 
into  his  own  hands,  and,  as  to  payment,  let  the  seller  take  his 
chances  ;  the  seller  means  to  flatter  the  buyer  to  the  utmost 
in  displaying  a  confidence  in  his  honor  and  solvency,  while 
the  clutch  of  his  hand  upon  those  goods  is  not  readily  lost  in 
the  mean  time,  however  well  concealed  from  sight ;  and  if 
through  some  casualty  the  goods  perish  before  the  last  stage 
of  performance  is  attained,  neither  party  desires  to  be  owner 
in  sustaining  the  loss.  Each  party  being  naturally  eager,  then, 
to  reap  all  the  advantages  and  shirk  all  the  burdens  of  a  con- 
tract whose  full  scope  was  probably  not  brought  within  the 
clear  range  of  their  mutual  vision,  how  difficult  must  it  be  for 
a  court  to  apply  an  inflexible  rule,  or  juries  to  agree  upon 
consistent  verdicts. 

To  this  inherent  difficulty  we  must  continually  recur  in  the 
examination  of  all  cases  where  the  legal  effect  of  a  sale  con- 
tract, executed  or  executory,  is  brought  under  discussion. 
Nor  is  a  certain  bias  of  court  and  jury,  which  appears  trace- 
able in  various  reported  decisions,  unworthy  of  a  passing 
remark ;  namely,  against  the  presumed  intention  of  com- 
plete transfer,  wherever  the  natural  result  of  litigation  would 
be  to  give  the  buyer  the  benefit  of  goods  for  which  he  can 
never  pay,  or  leave  the  seller  to  enjoy  the  purchase-money 
advanced  for  goods  which  he  has  never  delivered.1 

§  237.  Executory  and  Executed  Sale  Contracts,  etc. ;  Distinc- 
tions of  Common  and  Civil  Law.  — Writers  on  the  English  law 
of  sales  distinguish  between  an  executory  contract  of  sale  and 
a  full  bargain  and  sale ;  in  other  words,  between  an  agree- 
ment to  transfer  goods  whose  effect  in  changing  the  property 
thereto  is  yet  postponed  to  further  acts  contemplated  in  the 
agreement,  and  that  which  of  itself  amounts  to  such  a  trans- 
fer of  property,  whether  further  acts,  as,  for  instance,  delivery 
on  the  payment  of  price,  remain  to  be  performed  or  no.2 
These  two  things,  the  executory  contract  of  sale  and  the 

1  See,  e.  g.t  Littledale,  J.,  in  Sim-         2  See  Benj.  Sales,  bk.  2,  c.  1 ;  Heil- 

mons  v.  Swift,  5  B.  &  C.  857,  referring  butt   v.   Hickson,  L.  K.   7  C.  P.  438 ; 

to  Hanson  v.  Meyer,  6  East,  614  ;  Hal-  Story  Sales,  §  232 ;  Blackburn  Sales, 

deman  v.  Duncan,  51  Penn.  St.  66.  147-149. 
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absolute  or  executed  sale,  are  attended  with  different  conse- 
quences of  ownership.  When  contrasting  the  executory  con- 
tract of  sale  with  the  executed  bargain  and  sale,  it  is  proper 
that  an  executed  or  absolute  sale  should  be  further  distin- 
guished from  an  executed  contract  of  sale.  A  sale  may  be 
complete  so  far  as  transferring  the  property  right  is  concerned, 
notwithstanding  further  acts,  such  as  delivery  or  payment  of 
the  price,  remain  to  be  done  in  order  to  render  the  execution 
of  the  contract,  as  such,  complete.  An  executed  sale,  there- 
fore, may  be  understood  to  mean  a  sale  where  nothing  remains 
to  be  done  by  either  party  to  accomplish  the  transfer  of  prop- 
erty :  but  by  an  executed  contract  of  sale  is  properly  signified 
that  the  transaction  is  finished  throughout ;  the  thing  deliv- 
ered, the  price  paid,  and  the  agreement  which  incidentally 
carries  the  property  over,  fully  performed  on  both  sides.1  The 
result  appears  in  giving  to  the  executed  bargain  and  sale  a 
sense  broader  or  narrower,  according  to  circumstances,  —  a 
transfer  of  property  being  sometimes  its  consequence,  and 
sometimes  only  its  incident. 

Mr.  Story  says  that  by  the  Roman  law  there  is  no  distinc- 
tion made  between  an  executory  contract  of  sale  and  an 
absolute  sale ;  any  agreement  to  transfer  goods  on  the  one 
side  and  to  pay  for  them  on  the  other  being  a  complete  sale 
with  transfer  of  the  jus  in  re ;  and  he  thinks  that  towards 
this  conclusion  our  own  jurisprudence  is  now  tending,  the 
former  rigor  of  the  common  law  of  sales  becoming  relaxed  in 
that  respect.2  But  the  Roman  law  of  sales,  it  should  be 
added,  was  quite  artificial ;  it  differed  at  different  stages  of 
Roman  history  ;  and  the  modern  civil  law  has  departed  from 
it  in  many  particulars.  The  discovery,  in  1816,  of  a  manu- 
script copy  of  the  Institutes  of  Gaius,  upon  which  work  the 
celebrated  compilations  of  Justinian's  age  were  founded,  has 
given  later  writers  the  advantage  over  Pothier,  Domat,  and 
other  eminent  civilians  of  the  last  century.  And  it  would 
appear,  in  the  light  of  the  evidence  now  accessible,  that  the 
sale  contract  of  the  Roman  law  was  not  in  strictness  a  trans- 

1  See  Story  Sales,  §  231 ;  Fletcher  v.  Peck,  6  Cr.  87. 

2  Story  Sales,  §  186. 
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fer  of  the  property  in  the  thing  sold ;  that  it  amounted  to 
letting  the  buy er  have  the  thing,  rather  than  giving  it  to  him  ; 
though  it  was  a  special  rule,  notwithstanding,  that  the  buyer 
should  suffer  loss  if  the  thing  perished  before  delivery,  the 
seller  being  bound  on  his  part  to  take  reasonable  care  mean- 
time, but  no  further.1  While,  then,  mutual  consent  became, 
in  Rome's  maturity,  the  foundation  of  a  contract  of  sale,  the 
jurisprudence  of  the  empire  on  this  subject  furnishes  unsafe 
analogies  for  our  guidance  at  the  present  day. 

§  238.  The  Same  Subject.  —  It  may  be  gathered  from  the 
preceding  chapter,  at  all  events,  that  while  the  simultaneous 
union  of  three  essentials  is  requisite  for  a  valid  sale  at  our 
law,  there  may  yet  be  an  incomplete  bargain  for  that  which  is 
not  yet  ready  to  be  regarded  as  in  definite  existence,  nor  with 
a  definite  price  already  put  upon  it ;  on  the  principle  that  an 
executory  contract  with  consideration  has  been  entered  into, 
which  will  be  given  the  effect  of  a  complete  sale  and  transfer 
in  due  time  and  under  suitable  circumstances.  And  here,  so 
long  as  the  contract  continues  merely  executory,  the  subject- 
matter,  if  existing  at  all  in  an  unfinished  state,  remains  under 
the  ownership  of  the  selling  party,  who  does  not  sell,  but  only 
promises  to  sell ;  while  the  buying  party,  as  yet  free  from  all 
responsibility  for  loss  or  destruction  of  the  goods,  can  claim 
nothing  specific  under  his  contract,  but  is  reduced  to  a  suit 
for  damages  in  case  of  its  breach. 

§  239.  Effect  of  Contract  of  Sale  in  transferring  Property 
Right  to  be  considered.  —  Since  an  executory  agreement  of 
sale  is  valid,  and  likewise  an  absolute  bargain  and  sale,  the 


1  See  Benj.  Sales,  bk.  2,  c.  7,  where 
the  effect  of  a  sale  by  the  civil  law  is 
treated  at  length ;  Dig.  18,  1,  25,  §  1 ; 
Inst.  3,  23,  3 ;  Gaius,  L.  4,  §  30.  See 
Lord  Blackburn  in  M'Bain  v.  Wallace, 
6  App.  Cas.  608,  concerning  the  dis- 
tinction between  the  English  and 
Scotch  law  on  this  point.  He  ob- 
serves that  by  the  English  law,  when 
there  was  a  bargain  and  sale,  —  a  con- 
tract for  good  and  valuable  considera- 
tion to  pass  the  property  in  particular 
chattels,  —  as  soon  as  that  was  as- 


certained the  property  passed,  even 
though  there  might  be  a  vendor's  lien 
or  something  else  to  prevent  delivery. 
But  the  law  of  Scotland,  he  continues, 
was  like  the  civil  law  upon  which  it 
was  founded ;  the  maxim  of  the  civil 
law  being  traditionibus  et  usucapionibus 
non  nudis  pactis  transferuntur  rerum  do- 
minia,  while  there  was  not  an  actual 
delivery,  the  dominion  of  the  thing  did 
not  pass  to  the  purchaser.  But  Parlia- 
ment interfered  to  assimilate  the  law 
of  the  two  countries. 
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question  as  to  the  true  character  of  anj7  such  transaction, 
with  the  attendant  consequences,  will  depend  primarily  upon 
the  contemporaneous  mutual  intention  of  the  parties.1  But 
if  this  mutual  intention  has  not  been  manifested  by  their 
words,  acts,  and  conduct  with  sufficient  clearness,  the  case 
calls  for  the  application  of  certain  rules  of  construction, 
which  may  aid  in  determining  the  particular  controversy. 
With  this  guiding  principle,  let  us  proceed  to  examine  in 
this  and  succeeding  chapters  the  effect  of  the  contract  of  sale 
in  transferring  the  property  right  to  the  subject-matter. 

§  240.  Property  Transfer  as  to  Specific  Chattels;  What  are 
Specific  Chattels.  —  That  transfer  of  property  rights  to  which 
our  attention  should  first  be  directed  concerns  contracts  of 
sale  of  specific  chattels.  Specific  chattels  are  those  which 
are  already  in  existence,  ascertained,  arid  appropriated  to  the 
contract,  so  that  the  sale  was  plainly  of  those  identical  things 
and  no  others,  whether  anything  further  was  to  be  done  to  • 
them  or  not.  Thus,  the  sale  of  a  certain  horse,  A.,  or  of  a 
certain  j'acht,  is  plainly  the  sale  of  a  specific  chattel ;  and  so, 
too,  must  it  be  in  a  variety  of  other  instances,  where  the 
buyer  has  specially  selected  that  which  he  desires  because 
of  its  intrinsic  qualities.  And  the  sale  of  ten  particular 
horses  already  selected  is  a  sale  of  specific  chattels,  the  con- 
tract relating  to  those  ten  identical  horses  and  no  others.  So 
is  the  sale  of  a  particular  cargo  in  the  mass,  or  of  a  particular 
herd  of  cattle,  or  of  a  particular  heap  of  corn,  or  of  a  par- 
ticular lot  of  cotton  bales  or  of  boxes  of  dry -goods,  a  sale 
of  specific  chattels,  notwithstanding  the  cargo,  or  the  herd, 
or  the  heap,  or  the  lot,  comprised  within  itself  a  great  many 
particulars.  But,  on  the  other  hand,  the  contract  of  sale 
which  calls  for  any  horse  or  yacht  answering  a  certain  de- 
scription, or  any  chattel  which  may  be  supplied  in  response 
to  a  general  order  ;  or  that  contract  which  calls  for  so  many 
cattle  out  of  a  certain  herd,  so  many  bales  or  boxes  from  a 
certain  lot,  or  so  much  in  weight  or  measure  from  certain 

i  Benj.  Sales,  bk.  2,  c.  1  ;  Heilbutt  sell  v.    Carrington,   42  N.  Y.  119;  41 

v.  Hickson,  L.  R.  7  C.  P.  449 ;  Bethel  N.  H.  275 ;  Wilkinson  v.  Holiday,  33 

Steam  Mill  Co.  v.  Brown,  57  Me.  18;  Mich.  386;  Foster  v.  Ropes,  111  Mass. 

Sumner  v  Hamlet,  12  Pick.  76;  Rus-  10. 
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solids  or  liquids,  — would  be,  at  this  stage  in  the  transaction, 
the  sale  of  chattels  not  specific.  In  this  latter  case  there  is 
nothing  as  yet  definite,  certain,  identical,  upon  which  the 
contract  of  sale  may  operate  ;  some  further  act  of  separa- 
tion and  setting  apart,  if  not  of  positive  selection,  is  requisite 
before  there  can  be  essentially  a  subject-matter  under  the 
contract.  But  in  the  former  case  the  contract  closes  upon  its 
own  subject-matter  precisely,  and  that  to  which  the  bargain 
related  is  specifically  before  the  parties.1 

§  241.  Specific  Chattels  may  be  sold  though  lying  with  other 
Chattels.  —  A  contract  may  be  for  specific  chattels,  notwith- 
standing the  identical  goods  are  lying  with  other  goods,  and 
require  to  be  separated.  Thus,  in  the  hypothetical  case 
which  Chief  Justice  Shaw  suggested,  if  there  are  one  hun- 
dred bales  of  cotton,  numbered  from  one  to  one  hundred,  and 
the  contract  is  for  the  fifty  odd  numbers,  or  the  fifty  even 
numbers,  or  any  other  specified  fifty  numbers,  the  bales  sold 
are  here  identified  though  not  separated,  and  the  sale  is  one 
of  specific  chattels.2  Any  designation  by  a  visible  mark  — 
branding,  numbering,  lettering,  and  so  on  —  will  render  a 
contract  which  so  identifies,  a  contract  for  specific  property. 
And  hence  does  a  bill  of  sale  represent  specific  goods  where 
it  describes  barrels  of  mackerel  as  marked  No.  1,  No.  2,  and 
No.  3,  respectively,  and  includes  all  that  the  seller  has  on 
hand  of  any  particular  number,  although  these  barrels  are  not 
separated  from  other  barrels  of  mackerel;  while,  if  the  bill 
of  sale  does  not  include  all  that  he  has  on  hand  of  the  par- 
ticular number,  and  those  intended  to  be  covered  by  the 
contract  are  not  yet  specially  set  aside  or  designated,  the 
transaction  represented  embraces  goods  as  yet  not  specific.3 
So  may  there  be  a  sale  of  a  specific  portion  of  goods  in  a  ware- 
house, if  that  portion  has  its  distinguishing  marks,  although 
there  has  as  yet  been  no  actual  separation  or  delivery.4 

1  For  instances  of  specific  chattels         2  Shaw,  C.  J.,  in  Arnold  r.  Delano, 
sold,  see  Cunningham  v.  Ashbrook,  20    4  Gush.  40. 

Mo.  553 ;  Russell  v.  Carrington,  42  8  Ropes  v.  Lane,  9  Allen,  502.  And 
N.  Y.  119;  Browning  v.  Hamilton,  42  see  Beck  v.  Sheldon,  48  N.  Y.  365; 
Ala.  484.  Webster  v.  Anderson,  42  Mich.  554. 

*  Russell  v.  Carrington,  42  N.  Y.  lia 
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§  242.  Leading  Considerations ;  Whether  Something  remains 
to  be  done  to  Specific  Chattels.  —  Two  leading  considerations 
are  suggested,  as  concerns  chattels  specific  and  chattels  not 
specific  :  (1.)  That  by  the  performance  of  certain  acts  chattels 
not  specific  may  become  specific  chattels,  —  the  latter  class 
alone  being  what  the  contract  always  contemplates  as  the  final 
condition  of  the  thing  sold.  (2.)  That  even  specific  chattels 
under  a  contract  of  sale  may  require  something  done  to  them 
before  the  transfer  of  property  right  can  be  pronounced  com- 
pleted. Of  chattels  not  specific  and  the  former  consideration 
more  hereafter.1  But  as  to  contracts  of  sale  which  relate  to 
specific  chattels,  let  us,  following  the  latter  suggestion,  con- 
sider them,  first,  where  nothing  remains,  and,  second,  where 
something  remains,  to  be  done  to  them. 

§  243.  Where  Nothing  remains  to  be  done ;  Transfer  pre- 
sumed when  Bargain  is  closed.  —  First.  Where  specific  chattels 
are  embraced  under  a  contract  of  immediate  sale,  and  nothing 
remains  to  be  done  to  them,  the  presumed  intent  of  the  par- 
ties is,  that  the  right  of  property  shall  become  transferred  to 
the  buyer  and  vest  in  him,  immediately  upon  completion  of 
the  bargain  by  mutual  assent.  And  even  though  the  seller 
subsequently  continue  in  possession  of  the  goods,  the  pre- 
sumption remains  the  same  as  between  the  parties ;  his  pos- 
session being  that  of  a  bailee,  with  a  right  to  recover  his 
price.2  For,  as  Chief  Justice  Bovill  has  said,  "  where  spe- 
cific and  ascertained  existing  goods  or  chattels  are  the  subject 
of  a  contract  of  immediate  and  present  sale,  and  whether 
there  be  a  warranty  of  quality  or  not,  the  property  generally 
passes  to  the  purchaser  upon  the  completion  of  the  bargain, 
and  the  vendor  thereupon  has  a  right  to  recover  the  price, 
unless  from  other  circumstances  it  can  be  collected  that  the 
intention  was  that  the  property  should  not  at  once  vest  in 
the  purchaser."  3 

1  See  post,  c.  3.  where  a  bargain  is  made  for  the  pur- 

2  Benj.  Sales,  bk.  2,  c.  2;    Black-    chase  of  goods,  and  nothing  is   said 
burn  Sales,  147-149 ;  cases  infra.  about  payment  or  delivery,  the  prop- 

8  Heilbutt  v.  Hickson,  L.  R.  7  C.  P.  erty  passes  immediately,  so  as  to  cast 
438.  In  Simmons  v.  Swift,  5  B.  &  C.  upon  the  purchaser  all  future  risk,  if 
862,  Bayley,  J.,  said :  "  Generally,  nothing  remains  to  be  done  to  the 
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Most  consequences  of  ownership  necessarily  attend  this 
transfer  of  property ;  the  buyer,  under  such  a  presumption, 
being  liable  in  case  the  goods  are  subsequently  destroyed 
without  the  seller's  fault  (supposing  the  seller  still  in  posses- 
sion as  bailee),  and,  on  the  other  hand,  having  rights  of  own- 
ership which  pass  to  his  own  assignee  or  sub-vendee.  For 
possession,  a  right  of  possession  and  a  right  of  property  need 
not  coexist  in  one  and  the  same  person. 

§  244.  This  Rule  is  one  of  Presumption  only;  Qualification 
where  Price  is  not  paid.  —  But,  after  all,  the  above  rule  is  only 
one  of  presumption  ;  and  where  it  is  evident,  from  the  circum- 
stances, that  the  intention  of  the  parties  requires  something 
further  before  the  right  of  property  passes  from  the  seller,  no 
change  of  ownership  as  yet  takes  place.  Particularly  is  this 
true  where  no  price  has  been  paid,  and  an  ownership  is  yet 
claimed  for  the  seller's  benefit.  Sales  may  doubtless  be  on 
credit ;  but  mutual  intention  is  evinced  where  the  parties  are 
silent,  by  business  usage ;  and  business  usage  varies  in  different 
localities,  at  different  epochs,  and  with  reference  to  different 
commodities.  In  the  earlier  days  of  the  English  law,  when 
chattel  traffic  was  in  its  primitive  state,  sales  were  usually 
for  cash  or  "  ready  money,"  and  the  consideration  of  a  con- 
tract of  sale  was  most  likely  to  be  the  actual  payment  of  the 
price.  Accordingly  it  was  laid  down  by  Noy,  more  than  two 
centuries  ago,  that  uin  all  agreements  there  must  be  quid  pro 
quo  presently ;  except  a  day  be  expressly  given  for  the  pay- 
ment, or  else  it  is  nothing  but  communication  ; "  by  which 
we  are  to  understand  that  a  sale  could  not  be  considered 
executed  or  complete  unless  the  money  was  paid  at  or  about 
the  time  of  the  bargain,  or  else  an  agreement  was  entered 
into  to  pay  on  a  day  expressly  named.1 

This   strong   presumption    of   a    cash   transaction,    which 


goods,  although  he  cannot  take  them 
away  without  paying  the  price.  And 
Park,  J.,  said,  in  Dixon  ».  Yates,  5  Ad. 
&  El.  313  :  "  I  take  it  to  be  clear  that 
by  the  law  of  England  the  sale  of  a 
specific  chattel  passes  the  property  in  it 
to  the  vendee  without  delivery."  And 


see  Blackburn,  J.,  in  Calcutta  To.  v. 
Be  Mattos,  32  L.  J.  Q.  B.  322,  328; 
Olyphant  v.  Baker,  5  Denio,  379 ; 
Chapman  v.  Shepard,  39  Conn.  413; 
Phillips  v.  Moor,  71  Me.  78. 

1  Noy's  Maxims,  87-89  (A.  D.  1641) 
And  see  Sheph.  Touch.  224. 
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suited  well  the  simple  modes  of  business  then  prevailing,  has 
changed  with  later  usage ;  and  in  England  the  present  rule 
is  more  decidedly  favorable  to  credit  sales ;  and,  as  lately  ex- 
pressed, the  consideration  of  the  contract  is  now  held  to  be 
the  purchaser's  obligation  to  pay  the  price,  where  nothing 
shows  a  contrary  intent,  —  not  the  actual  payment  of  a  price.1 
As  Judge  Blackburn  expresses  it,  the  parties  (at  least  in 
commercial  transactions)  are  taken  to  contemplate  an  immedi- 
ate transfer  of  the  property  in  the  goods,  and  an  immediate 
obligation  to  pay  the  price,  with  a  reasonable  time  for  deliv- 
ery and  payment,  unless  there  be  something  to  show  a  differ- 
ent intention.2  Yet  it  is  clearly  admitted  by  him  that  where 
this  presumption  is  rebutted,  either  from  the  nature  of  the 
transaction,  or  from  other  circumstances,  so  as  to  show  that 
the  sale  was  for  ready  money,  the  modern  law  does  not  differ 
from  the  ancient.3 

In  this  country  —  especially  where  the  sale  is  not  between 
commercial  parties  —  the  view  frequently  taken,  conformably 
to  the  supposed  intention  of  the  parties,  is,  that  the  prop- 
erty to  a  specific  chattel  does  not  vest  in  the  purchaser, 
where  nothing  was  said  concerning  payment,  and  no  ar- 
rangement for  credit  was  made,  until  the  purchase-money  is 
actually  paid  or  adjusted ;  but  that  immediately  upon  such 
payment  or  arrangement  for  time,  and  without  waiting  for 
delivery,  the  ownership  is  presumably  shifted.4  And  what- 
ever may  be  the  assumed  course  of  dealing  among  mer- 
chants, and  particularly  in  the  wholesale  trade,  we  should 
say  that,  as  between  a  retailer  and  his  casual  customer,  cash 
on  delivery,  with  title  in  the  seller  until  the  price  is  paid  or 
secured,  is,  by  the  American,  and  perhaps,  too,  the  English 
rule,  prima  facie  the  mutual  understanding;  credit  sales 


1  Benj.  Sales,  bk.  2,  c.  2  ;  Blackb.  v.  Kitching,  L.  R.  7  Q.  B.  436 ;  Wabash 
Sales,  147-149;   Simmons  v.  Swift,  5  Elevator  Co.  v.  First  National  Bank, 
B.  &  C.  862 ;  Dixon  v.  Yates,  5  Ad.  &  23    Ohio    St.   311 ;    Michigan   Central 
El.  313.  R.  R.  Co.  v.  Phillips,  60  111.  190 ;  Wil- 

2  Blackb.  Sales,  147-149.  kinson  v.  Holiday,  33  Mich.  386 ;  Rus- 
8  Ib.  sell  v.  Carrington,  42  N.  Y.  118 ;  Bre- 
4  Hanson   v.   Meyer,   6  East,   614 ;  hen   v.  O'Donnell,   34  N.   J.   L.   408 ; 

Darnell  v.  Griffin,  46  Ala.  520 ;  Casseli  Little  v.  Page,  44  Mo.  412.    But  see 

v.  Backrack,  42  Miss.  56  ;   Martineau  Jenkins  v.  Jarrett,  70  N.  C.  255. 
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resulting  from  a  closer  acquaintance  of  the  parties,  more 
extensive  dealings,  and  a  definite  undertaking  on  the  seller's 
part  to  run  unusual  hazards  to  accommodate  the  buyer.1 

§  245.  The  Same  Subject ;  Qualification  as  to  Matter  of 
Delivery.  —  The  presumption  will  readily  shift,  too,  from 
regard  to  the  matter  of  delivery.  Undelivered  goods  may  ' 
be  purchased  with  the  understanding  either  that  the  seller 
deliver  them,  or  that  the  buyer  send  for  them.  While  the 
disposition  of  the  courts  is  doubtless  to  give  the  buyer  who 
has  paid  for  the  goods  all  the  advantages  of  a  presumed 
ownership,  they  are  not  so  ready  to  throw  upon  him  the 
burdens  of  a  loss  while  an  act  of  delivery  incumbent  upon 
the  seller  remains  actually  unperformed.2  Even  as  a  bailee 
of  the  goods  whose  ownership  is  transferred,  the  seller  has 
some  responsibility  for  their  safety  ;  as  a  common  carrier, 
could  he  be  so  regarded  (as  he  seldom  can),  his  liability  for 
their  safe  delivery  would  be  even  greater.  And  there  are 
cases  which  go  so  far  as  to  make  him  absolutely  bound  un- 
der a  contract  of  sale  to  deliver  the  goods  at  the  place 
agreed  upon,  —  thus  putting  upon  the  seller  instead  of  the 
buyer  the  loss  of  goods  paid  for  and  not  yet  delivered, 
though  the  loss  were  occasioned  by  inevitable  accident, 
without  the  fault  of  either ;  this  on  the  ground  of  an 
undertaking  by  the  seller  amounting  to  a  condition  pre- 
cedent.3 

§  246.  The  Same  Subject;  Presumption  applies  -with  above 
Qualifications.  —  But,  with  the  foregoing  qualifications,  the 
modern  presumption,  in  the  sale  of  specific  chattels,  must 
be  that  the  property  or  right  of  ownership  in  those  chat- 
tels vests  at  once  in  the  buyer  and  a  right  to  the  price  in 


1  See  post,  c.  5,  as  to  sales  condi- 
tional on  payment.     And  as  to  the  sell- 
er's lien  to  secure  the  price,  see  post, 
c.  14. 

2  See  Dyer  v.  Libby,  61  Me.  45; 
Gilmour  v.  Supple,  11  Moore  P.  C.  551 ; 
Pier  v.  Duff,  63  Penn.  St.  69;  Whit- 
comb  v.  Whitney,  24  Mich.  486.     The 
judicial  inclination  is  here  to  leave  the 
question  to  the  jury  as  one  of  fact. 


«  See  Bigler  v.  Hall,  54  N.  Y.  167, 
Reynolds,  C.,  dis.  This  extreme  case 
seems  opposed  to  Terry  v.  Wheeler,  25 
N.  Y.  620,  Dexter  v.  Norton,  47  N.  Y. 
62,  and  Howell  v.  Coupland,  L.  R.  9 
Q.  B.  462.  But  see  Logan  v.  Le  Me- 
surier,  6  Moore  P.  C.  116.  See  post, 
c.  5,  at  more  length  as  to  conditions  of 
sales. 
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the  seller,  as  soon  as  the  bargain  is  struck  by  the  aggregatio 
mentium,  although  nothing  has  been  said  about  payment 
or  delivery;  provided,  of  course,  nothing  further  is  con- 
tracted to  be  done  to  the  goods ;  the  presumption  being 
subject  to  countervailing  evidence  of  mutual  intent.  This 
is  established  by  numerous  English  and  American  author- 
ities.1 

§  247.  Where  Something  remains  to  be  done  ;  Presumption 
against  Immediate  Transfer.  —  Second.  Where  specific  chat- 
tels are  bargained  for  under  a  contract  of  immediate  sale, 
and  something  remains  to  be  done  to  them  by  mutual  under- 
standing of  the  parties,  the  presumption  is  against  a  transfer 
of  ownership  until  performance  of  the  thing  has  taken  place  ; 
though  the  question  is  still  one  of  mutual  intention,  and 
open  to  rebutting  proof  as  before.  For  while  the  thing  to 
be  done  might,  upon  a  true  construction  of  the  bargain,  be 
shown  to  stand  as  an  independent  stipulation,  not  coming 
within  the  purview  of  the  contract  of  sale  at  all,  nor  affecting 
the  essential  relation  of  buyer  and  seller,  yet  if  the  force  of 
that  stipulation  be  in  doubt,  or  in  case  of  its  clearly  insepara- 
ble connection  with  the  contract  of  sale,  the  court  should 
construe  that  stipulation  into  a  condition  precedent,  causing 
a  suspension  of  the  transfer  of  title,  —  a  consequence  which 
must  needs  attend  the  incorporation  of  any  condition  prece- 
dent with  a  contract  of  sale,  so  long  as  that  condition  con- 
tinues unfulfilled.2 

§  248.  The  Same  Subject ;  Artificial  Rules  as  stated  by 
English  Judges.  —  Lord  Ellenborough  and  his  successors  have 
introduced  into  the  English  law  certain  rules  of  convenience 
on  this  subject,  somewhat  artificial.  Borrowed  from  the 

1  Tarling  v.  Baxter,  6  B.  &  C.  360 ;  44  Me.  147  ;  Buffington  v.  Ulen,  7  Bush, 

Dixon  v.  Yates,  5  Ad.  &  El.  313 ;  Sim-  231  ;    Lester    v.    East,   49    Ind.   588 ; 

mons  y.  Swift,  5  B.  &  C.  862 ;  Gilmour  Bailey  v.  Smith,  43  N.  H.  141  ;    Benj. 

v.  Supple,  11  Moore  P.  C.  551  ;  Oly-  Sales,  bk.  2,  c.  2 ;  Blackb.  Sales,  147- 

phant  v.  Baker,  5  Denio,  379  ;  Dexter  149  ;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 

v.  Norton,  55   Barb.  272;   Whitcomb  449;  Morse  v.  Sherman,  106  Mass.  430; 

v.   Whitney,   24  Mich.  486  ;    Bond  v.  Leonard  r.  Davis,  1  Black,  476  ;  Chap- 

Greenwald,    4    Heisk.  453  ;    Webster  man  v.  Shepard,  39  Conn.  413  ;  Towns- 

v.  Anderson,  42  Mich.  654 ;    King  v.  end  v.  Hargraves,  118  Mass.  325. 
Jarman,  35  Ark.  190 ;  Webber  v.  Davis,         2  See  post,  c.  5. 

224 


CHAP.   II.]  SALE  ;   SPECIFIC   CHATTELS.  §  249 

civilians  in  the  first  place,  they  are  applied  by  the  courts 
of  this  day  with  a  degree  of  flexibility  which  impairs  their 
practical  usefulness.  Judge  Blackburn  thus  states  them : 
(1st.)  Where  by  the  agreement  the  vendor  is  to  do  anything 
to  the  goods,  for  the  purpose  of  putting  them  into  that  state 
in  which  the  purchaser  is  to  be  bound  to  accept  them,  or,  as  it 
is  sometimes  worded,  into  a  deliverable  state,  the  performance 
of  those  things  shall,  in  the  absence  of  circumstances  indicat- 
ing a  contrary  intention,  be  taken  to  be  a  condition  prece- 
dent to  the  vesting  of  the  property.  (2d.)  Where  anything 
remains  to  be  done  to  the  goods,  for  the  purpose  of  ascertain- 
ing the  price,  as  by  weighing,  measuring,  or  testing  the 
goods,  when  the  price  is  to  depend  on  the  quantity  or  qual- 
ity of  the  goods,  the  performance  of  these  things  also  shall 
be  a  condition  precedent  to  the  transfer  of  the  property, 
although  the  individual  goods  be  ascertained,  and  they  are  in 
the  state  in  which  they  ought  to  be  accepted.1 

These  two  rules  have  been  in  substance  adopted  and  ap- 
plied in  numerous  English  and  American  decisions  from  the 
close  of  the  last  century,  but  not  with  uniformity,  as  will  be 
presently  shown.  The  rules,  as  thus  stated,  are  not  cor- 
relative ;  for  the  first  applies  to  acts  of  the  seller,  while  the 
second  comprehends  acts  of  seller,  buyer,  and  third  parties ; 
moreover,  as  both  relate  to  putting  goods  into  a  deliverable 
state,  the  second  might  be  viewed  as  in  some  respects  dedu- 
cible  from  the  first,  unless  both  indeed  were  regarded  as 
exhibiting  phases  of  a  principle  more  expansive.  Judge 
Blackburn,  though  believing  the  former  of  these  rules  to  be 
founded  in  reason,  —  since  it  is  generally  for  the  seller's  ad- 
vantage that  the  property  should  pass  if  he  retains  the  goods 
as  security  for  the  price,  — thought  that  the  latter  was  some- 
what hastily  adopted  from  the  civilians,  without  adverting  to 
some  important  distinction  between  their  law  and  ours.2 

§  249.  English  Cases  reviewed  where  the  Seller  is  to  do  the 
Act.  —  Let  us  briefly  advert  to  the  leading  English  cases 

1  Blackb.   Sales,    151,    152  ;    Benj.     2  Kent  Com.  496  ;  Story  Sales,  §§  240- 
Sales,  bk.  2,  c.  3.  253 ;    Pothier  Contrat  de  Vente,  No. 

2  Blackb.  Sales,  151-154,     And  see    308  ;  Civil  Code  La.,  art.  2433. 

VOL.  ii.  15  225 


§  249          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

under  the  head  of  acts  to  be  done  by  the  seller.  In  Hanson 
v.  Meyer,  where  the  purchaser  became  bankrupt  before  the 
goods  were  fully  weighed  and  delivered,  Lord  Ellenborough 
said  that  the  act  of  weighing  (which  was  here  under  the 
seller's  own  orders)  was  in  the  nature  of  a  condition  prece- 
dent to  the  passing  of  the  property  by  the  terms  of  the  con- 
tract, because  "  the  price  is  made  to  depend  upon  the 
weight."  l  But  this  view  of  the  act  of  weighing  was  drawn 
from  a  peculiar  state  of  facts,  —  no  payment  of  the  agreed 
price  having  been  made  in  a  sale  for  cash,  and  it  would  have 
been  a  great  hardship  to  the  seller  to  view  the  transfer  as 
completed,  under  the  circumstances.  The  obligation  of  the 
buyer  to  pa}r  the  price  before  the  title  should  vest  in  him 
may  have  furnished  the  true  condition  precedent.  In  Rugg 
v.  Minett,  certain  casks  having  been  destroyed  which  were 
not  yet  filled  up  by  the  seller  according  to  contract,  it  was 
held  that  in  these  the  propertj"  had  not  passed.2  Zagury  v. 
Furnell  showed  a  sale  of  bales  of  goatskins.  By  the  custom 
of  the  trade,  the  seller  was  first  to  count  over  the  goatskins 
sold  ;  and  as  these  had  not  been  counted,  the  loss  by  a  fire 
was  placed  upon  the  seller.3  Simmons  v.  Swift  was  the  case 
^of  loss  occasioned  by  damage  to  a  lot  of  bark.  Here  the 
subject-matter  of  sale  was  clearly  ascertained  ;  it  was  all  the 
bark  stacked  at  a  certain  place,  to  be  paid  for  at  so  much  a 
ton ;  but  the  price  could  not  be  ascertained  until  the  bark 
had  been  weighed.  The  weighing  was  not  to  be  done,  it 
appears,  by  the  seller  alone,  for  the  agreement  of  the  par- 
ties contemplated  a  mutual  weighing  on  behalf  of  both  ; 
but,  at  least,  "  the  concurrence  of  the  seller  in  the  act  of 
weighing  was  necessary."  The  court  placed  the  loss  upon 
the  seller.4  In  Acraman  v.  Morrice,  the  seller  was  allowed  to 

1  Hanson  v.  Meyer,  6  East,  614.     It         2  Rugg  v.  Minett,  11  East,  210. 
was  here  broadly  stated  :  "  If  any  tiling          8  Zagury  v.  Furnell,  2  Camp.  240. 
remain  to  be  done  on  the  part  of  the          4  Simmons  v.  Swift,  5  B.  &  C.  857. 
seller  as  between  him  and  the  buyer,  The  decision  of  this  case  went  mainly 
before  the  commodity  purchased  is  to  upon  another  ground,  the  want  of  de- 
be  delivered,  a  complete  present  right  livery  under  the  contract  sued  upon  ; 
of  property  has  not  attached   in   the  and  the  judges  were  not  unanimous  in 
buyer."      And    see    Withers   v.   Lyss,  the  opinion  that  no  transfer  of  property 
4  Camp.  237.  had  taken  place. 
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have  retained  property  as  against  a  bankrupt  buyer,  where 
the  contract  of  sale  contemplated  a  selection  of  timber  on  the 
part  of  the  buyer,  whereupon  the  seller  was  to  sever  and 
dress  the  timber,  and  then  convey  it.1  Logan  v.  Le  Mesurier 
is  an  unusual  case,  where  rafted  timber  not  already  delivered 
by  the  seller  was  destroyed  by  a  storm,  the  buyer  having 
already  made  payment.  Here,  the  circumstances  being 
taken  together,  and  the  whole  contract  viewed  in  the  light  of 
mutual  intention,  the  result  arrived  at  was  that  property  was 
not  to  pass  until  the  timber  had  been  measured  at  the  place 
of  delivery.2  Tansley  v.  Turner  and  Cooper  v.  Bill  are  to 
the  effect  that,  where  the  seller's  acts  under  the  contract  are 
fully  performed,  the  title  passes  to  the  buyer  ;  a  mere  footing 
up  of  the  agreed  measurement  which  was  to  be  sent  not 
entering  into  the  contract  of  sale.3 

§  250.  American  Authorities  with  Reference  to  this  Point. — 
The  American  authorities  appear  to  have  been  in  substantial 
accord  with  the  English  at  the  outset.  Chancellor  Kent  set 
it  forth  as  a  well-established  principle  in  our  doctrine  of  sales 
half  a  century  ago,  that  "  if  anything  remains  to  be  done, 
as  between  the  seller  and  the  buyer,  before  the  goods  are  to 
be  delivered,  a  present  right  of  property  does  not  attach  in 
the  buyer  ;  "  adding,  however,  that  when  everything  is  done 
by  the  seller  to  put  specific  goods  in  a  deliverable  state,  the 
property,  and  consequently  the  risk  thereof,  passes  to  the 
buyer.4  He  further  stated  it  to  be  a  fundamental  principle, 
pervading  everywhere  the  doctrine  of  sales  of  chattels,  "  that 
if  the  goods  of  different  value  be  sold  in  bulk,  and  not  sepa- 
rately, and  for  a  single  price,  or  per  aversionem,  in  the  lan- 
guage of  the  civilians,  the  sale  is  perfect  and  the  risk  with 


1  Acraman  v,  Morrice,  8  C.  B.  449. 

2  Logan  v.  Le  Mesurier,  6  Moore 
P.  C.  116.     That  the  prepayment  of 
price  by  the  buyer  had  much  to  do 
with  this  decision,  see  the  opposite  re- 
sult reached  in  Gilmour  v.  Supple,  11 
Moore  P.  C.  651. 

3  Tansley  v.  Turner,  2  Scott,  238 ; 
Cooper  v.  Bill,  3  H.  &  C.  722.     See 
also  Langton  v.  Higgins,  4  H.  &  N.  402. 


Anderson  v.  Morice  is  a  case  where, 
upon  much  controversy,  it  was  deter- 
mined that  title  in  the  buyer  was  post- 
poned until  the  loading  of  the  goods 
was  completed.  1  App.  Cas.  713 ;  L.  R. 
10  C.  P.  68,  609. 

4  2  Kent  Com.  495 ;  M'Donald  v. 
Hewett,  15  Johns.  349  ;  Barrett  v.  God- 
dard,  3  Mas.  107 ;  Allman  v.  Davis,  2 
Ire.  (N.  C.)  12. 
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the  buyer ;  but  if  they  be  sold  by  number,  weight,  or  meas- 
ure, the  sale  is  incomplete,  and  the  risk  continues  with  the 
seller  until  the  specific  property  be  separated  and  identi- 
fied." l  Judge  Story  and  other  eminent  American  jurists 
besides  our  commentator  gave  in  their  early  adhesion  to  Lord 
Ellenborough's  rules.2  And  the  same  maxims  are  constantly 
repeated  in  the  courts,  as  occasion  arises  for  applying  them.3 
But  with  the  rapid  growth  of  the  law  of  sales  in  this  country, 
and  the  constantly  varying  aspects  of  facts  as  presented  to  a 
jury,  there  has  developed  in  many  quarters  a  positive  prefer- 
ence for  letting  each  case  go  pretty  much  upon  its  intrinsic 
merits,  weighing  the  proof  submitted,  and  letting  the  decision 
turn  upon  mutual  intention,  with  no  very  strong  presumption 
one  way  or  another.4  Nor  are  the  English  rules  stated  and 
applied  without  some  variation.5  And  certainly  a  presump- 
tion has  been  readily  overcome,  in  certain  cases,  on  the  ground 
of  a  mutual  intent  to  the  contrary,  express  or  implied,  where 
the  goods,  though  not  yet  weighed  or  measured,  were  other- 
wise ready  for  delivery ;  especially  if  payment  of  the  price  had 
already  been  made  or  arranged  between  the  parties.6  But 
other  cases  are  decided  on  the  principle  that  weighing  and 
measuring,  with  the  seller's  concurrence,  postpones  presum- 
ably the  change  of  ownership  ; 7  as  where,  for  instance,  wood 


1  2  Kent  Com.  496  ;  Devane  v.  Fen- 
nell,  2  Ire.  36. 

2  See  Barrett  v.  Goddard,  3  Mas. 
197  ;  Higgins  v.  Chessman,  9  Pick.  7 ; 
Ward  v.  Shaw,  7  Wend.  404 ;  Davis  v. 
Hill,  3  N.  H.  382. 

3  Straus  v.  Ross,  25  Ind.  300 ;  Ma- 
son v.  Thompson,  18  Pick.  305 ;  Story 
Sales,  §  220;   McClung  v.  Kelley,  21 
Iowa,  508 ;  Bailey  u.  Smith,  43  N.  H. 
141 ;  Lingham  v.  Eggleston,  27  Mich. 
324. 

4  See  Hyde  u.  Lathrop,  3  Keyes, 
497 ;  Hutchinson  u.  Hunter,  7  Penn.  St. 
140;    Groat  v.   Gile,   51   N.   Y.  431; 
Graff  v.  Fitch,  58  111.  573 ;  Morrow  v. 
Reed,  30  Wis.81 ;  Southwestern  Freight 
Co.  v.  Stanard,  44  Mo.  71 ;  Marble  v. 
Moore,  102  Mass.  443. 

6  Thus,  it  is  sometimes  said  that  the 
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reason  why  marking,  measuring,  &c., 
is  a  prerequisite  of  transfer,  is  merely 
that  the  particular  goods  may  be  iden- 
tified ;  in  other  words,  made  specific 
property,  —  a  subsequent  weighing  or 
measuring  merely  to  determine  the  full 
price  at  such  a  rate  constituting  no  ob- 
stacle to  the  passing  of  property.  Cro- 
foot  v.  Bennett,  2  Comst.  258  ;  Riddle 
v.  Varnum,  20  Pick.  280;  Arnold  v. 
Delano,  4  Cush.  40 ;  Southwestern 
Freight  Co.  v.  Stanard,  44  Mo.  71 ; 
Adams  Mining  Co.  v.  Senter,  26  Mich. 
73. 

6  See  Riddle  v.  Varnum,  20  Pick. 
280 ;  Groat  v.  Gile,  51  N.  Y.  431 ;  Fitch 
v.  Burk,  38  Vt.  683 ;  Boswell  v.  Green, 
1  Dutch.  390 ;    Cummins  v.  Griggs,  2 
Duv.  87  ;  Brown  v.  Child,  2  Duv.  314. 

7  Frost  v.  Woodruff,  54   111.   155; 
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was  sold  at  so  much  per  cord,  a  subsequent  measurement 
being  part  of  the  bargain ;  and  while  the  parties  were  dis- 
puting as  between  "running  measure  "  or  "solid  cords,"  the 
wood  floated  away  and  was  lost.1 

Other  acts  than  those  of  weighing  and  measuring,  which 
are  made  requisite  on  the  part  of  the  seller  to  put  the  goods 
in  a  deliverable  state  in  compliance  with  the  mutual  contract, 
have  been  generally  held  to  postpone  the  divesting  of  his 
property.  For  instance,  baling  and  pressing  a  lot  of  hops  ; 2 
taking  out  samples  and  comparing  them  with  original  sam- 
ples in  a  sale  of  cotton;  3  the  scaling  of  logs;4  marking  stems, 
and  otherwise  preparing  tobacco ; 6  the  drying  and  weighing 
of  fish.6 

But,  on  the  whole,  the  American  decisions,  as  well  as  the 
grounds  upon  which  they  are  rested,  are  quite  contradictory  ; 
though  more  especially  with  reference  to  the  second  than  the 
first  of  the  Blackburn  propositions,  to  the  rule  of  weighing 
and  measuring,  rather  than  that  of  the  seller's  performing 
general  acts  to  put  the  subject-matter  into  a  deliverable  state. 
Upon  the  unfulfilled  condition  precedent  of  paying  the  price 
before  a  title  shall  vest  in  the  buyer,  rather  than  the  want  of 
weighing,  measuring,  or  putting  the  goods  into  a  deliverable 
state,  many  of  our  cases  turn.7  And  that  any  presumption 
of  a  suspended  transfer  may  be  overcome  by  proof  of  mutual 
intention  that  the  property  should  pass  before  the  thing  was 
put  into  a  deliverable  condition,  is  left  clear  and  unques- 
tionable.8 


Wittkowsky  v.  Wasson,  71  N.  C.  451 ; 
Gibbs  v.  Benjamin,  45  Vt.  124 ;  Fuller 
v.  Bean,  34  N.  H.  290  ;  Lingham  v. 
Eggleston,  27  Mich.  324 ;  Bailey  v. 
Long,  24  Kan.  9<J ;  Jones  v.  Pearce,  25 
Ark.  545. 

1  Gibbs   v.   Benjamin,  supra.     And 
see  Nesbit  v.  Burry,  25  Penn.  St.  208. 

2  Keeler  v.  Vandervere,  5  Lans.  313. 
8  Kein  v.  Tupper,  52  N.  Y.  550. 

4  Begole  v.  McKenzie,  26  Mich.  470 ; 
Wilkinson   t'.  Holiday,  33   Mich.  386. 
But  see  Morrow  v.  Reed,  30  Wis.  81. 

5  Dixon  v.  Myers,  7  Gratt.  240. 


6  Foster  v.  Ropes,  111  Mass.  10.  But 
an  agreement  that  the  seller  shall  haul 
the  goods  to  a  certain  place  does  not 
prevent  title  from  vesting  in  the  buyer 
if  other  facts  consist  with  such  mutual 
intent.    Dyer  v.  Libby,  61  Me.  45. 

7  See  post,  c.  5,  as  to  this  doctrine. 

8  See  Riddle  v.  Varnum,  20  Pick. 
280 ;  Boswell  v.  Green,  1  Dutch.  390 ; 
Bemis  v.  Morrill,  38  Vt.  130;    Cush- 
man  v.  Holyoke,  34  Me.  289 ;  Foster  v. 
Ropes,  111  Mass.  10;  Dyer  v.  Libby, 
61  Me.  45. 
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§  251.  Further  Considerations  where  the  Seller  is  to  do  the 
Act.  —  Pothier  is  quoted  by  Mr.  Story  as  of  the  opinion  that 
if  a  sale  be  made  of  all  the  corn  stored  in  a  particular  granary 
at  so  much  a  hundred-weight,  the  sale  is  not  considered  per- 
fect before  the  weighing  or  measuring  is  performed.1  But 
upon  this  passage  Mr.  Story  observes,  that  the  distinction  must 
be  kept  in  view  between  a  sale  by  measure  or  weight,  requir- 
ing the  weighing  or  measuring  to  be  accomplished  for  ascer- 
taining the  price,  and  the  sale  of  specific  goods  in  a  lump  at 
an  ascertained  price,  accompanied  by  a  representation  or  war- 
ranty of  the  weight  or  quantity,  —  where,  so  to  speak,  the 
weighing  is  only  to  satisfy  the  purchaser  that  he  has  got  the 
quantity  bargained  for.2  That  as  between  purchasing  a  lot 
of  specific  goods  at  a  fixed  rate,  with  the  intent  of  having 
them  subsequently  weighed  and  measured  to  ascertain  the 
total  sum  payable,  and  the  sale  by  measure  or  weight  of  what 
are,  as  yet,  goods  unspecified,  not  on  hand,  or  else  to  be 
separated  from  a  larger  mass,  there  is  a  decided  difference 
in  the  presumptions  of  transfer,  will  appear  in  the  next  chap- 
ter. But  here,  in  the  case  of  specific  goods  sold  by  the  lot, 
we  may  distinguish  two  separate  transactions.  One  is  the 
sale  of  a  certain  specific  lot  at  an  agreed  weight,  measure- 
ment, &c.,  and  on  fixed  terms,  whereby  the  estimated  weight 
is  final  between  the  parties,  notwithstanding  the  buyer,  on 
further  test,  might  find  the  goods  excessive  or  short ;  and 
here,  the  price  being  made  by  the  terms  of  the  bargain  not 
only  exact  in  rate,  but,  upon  the  simplest  arithmetical  compu- 
tation, exact  in  amount,  the  transfer  is  completely  made  to 
the  buyer  on  the  bargain  itself,  quite  independently  of  all 
further  superfluous  acts  of  weighing,  measuring,  or  testing.3 
The  other  transaction  is  the  sale  of  a  specific  lot  at  a  fixed 
rate,  the  total  price  to  be  according  to  what  it  may  prove  to 
weigh  or  measure  ;  in  which  case,  the  rate  being  exact  by  the 
terms  of  the  bargain,  and  the  obligation  to  pay  extending  to 
the  identical  goods,  neither  more  nor  less,  there  yet  remains, 
in  accordance  with  mutual  agreement,  a  further  test  to  be 

1  Pothier  Contrat  de  Vente,  No.  309.         *  Welch  v.  Moffat,  1  N.  Y.  Supr. 

2  Story  Sales,  §  220.  (Thomp.  &  C.)  575. 
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applied,  before  the  exact  amount  payable  can  be  determined. 
It  is  this  latter  case  of  specific  goods  that  really  presents 
difficulty  as  to  title  transfer ;  though  even  here  the  courts 
seem  disinclined  to  apply  the  rule  which  suspends  a  trans- 
fer, pending  the  weighing  or  measuring  which  shall  be  de- 
cisive of  amount  payable,  and  rather  favor  the  shifting  of 
ownership,  with  its  attendant  advantages  and  risks,  to  the 
buyer,  without  awaiting  the  application  of  the  final  test.1 
Where  delivery  of  such  goods  has  once  been  made  by  the 
seller,  or  the  goods  were  at  the  special  risk  of  the  buyer,  and 
the  property  is  then  destroyed,  so  as  to  render  weighing  or 
measuring  actually  impossible,  the  full  amount  due  is  to  be 
ascertained,  as  near  as  may  be,  by  other  evidence,  and  the 
seller  recovers  his  price  accordingly.2 

§  252.  Cases  reviewed  where  the  Buyer  is  to  perform  the  Fur 
ther  Act.  —  Now  as  to  acts  to  be  performed  by  the  buyer  with 
reference  to  a  contract  for  the  sale  of  specific  goods.  In 
Rugg  v.  Minett,  the  seller  had  done  all  that  was  incumbent 
upon  him,  upon  a  sale  contract  concerning  a  large  lot  of  tur- 
pentine in  casks,  including  the  filling  up  of  the  casks ;  but  it 
was  necessary  to  have  the  casks  gauged  by  a  customs  officer 
before  they  were  removed.  By  Lord  Ellenborough,  with 
whom  Le  Blanc,  J.,  and  Bayle}7,  J.,  agreed,  it  was  ruled, 
that  as  the  gauging  remained  to  be  done  at  the  buyer's 
instance,  and  not  the  seller's,  the  property  had  already  passed 
so  to  render  the  buyer  liable  for  a  loss  occurring  before  deliv- 
ery.3 In  Swanwick  v.  Sothern,  Lord  Denman,  C.  J.,  admit- 
ting the  principle  to  be  well  established  that  where  acts  on 
the  part  of  the  seller  are  necessary,  including  weighing  or 


1  Swanwick  v.  Sothern,  9  Ad.  &  El. 
895 ;  Groat  v.  Gile,  51  N.  Y.  431  ;  Rid- 
dle v.  Varnum,  20  Pick.  280 ;  Cunning- 
ham v.  Ashbrook,  20  Mo.  553 ;  Adams 
Mining  Co.  v.  Senter,  26  Mich.  73.  In 
this  last  case  it  was  observed  by  the 
court :  "  The  whole  property  being 
identified  and  sold  at  a  fixed  price  per 
foot,  the  process  of  ascertaining  the 
amount  was  not  essential  to  passing 
the  title,  as  it  might  have  been  if  less 


than  the  whole  amount  delivered  was 
to  be  sold  nnd  separated  by  measure- 
ment." In  Cunningham  v.  Ashbrook, 
the  property  had  been  delivered  to  the 
buyer,  though  not  yet  weighed. 

2  Cunningham  i\  Ashbrook,  20  Mo. 
553;  Castle  v.  Playford,  L.  R.  7  Ex. 
98;    Martineau  u.   Kitching,   L.   R.  7 
Q.  B.  436. 

3  Rugg  v.  Minett,  11  East,  210. 
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measuring  to  identify  the  goods  or  to  ascertain  the  price,  the 
property  does  not  pass,  declares  it  otherwise  where,  instead, 
the  weighing  can  only  be  for  the  buyer's  own  satisfaction.1 
In  Crilmour  v.  Supple,  where  a  raft  of  timber  had  been  sold 
at  a  certain  rate  per  foot,  and  the  measurement  was  already 
made,  so  far  as  compliance  with  the  mutual  contract  went, 
the  intent  to  make  a  subsequent  measurement  for  the  buyer's 
own  satisfaction  only  was  held  not  to  have  suspended  the 
legal  transfer  of  property  to  the  buyer ;  and  for  a  subsequent 
loss  by  storm,  —  delivery  appearing  to  have  been  actually 
made  to  the  buyer's  servant,  —  the  buyer  was  accordingly 
held  the  responsible  party.2  Channell,  B.,  of  the  Exchequer, 
in  Turley  v.  Bates,  later  intimated  that  the  rule  promulgated 
by  Judge  Blackburn,3  as  to  weighing,  measuring,  &c.,  should 
apply  in  general  to  acts  by  the  seller,  and  not  extend  to  a 
case  where  all  that  remained  to  be  done  was  to  be  done  by 
the  buyer,  with  full  authority  from  the  seller  to  do  the  act. 
But,  with  an  obvious  reluctance  to  disturb  authorities,  he 
placed  his  decision  on  the  sure  ground  that  here  the  parties 
had  made  their  intention  sufficiently  clear  that  the  property 
should  pass,  notwithstanding  a  contemplated  after-weighing, 
and  this  intention  should  be  decisive  of  the  right.  Here  the 
buyer  was,  at  his  own  expense,  to  load  and  cart  away  a  heap 
of  fire-clay  which  he  had  purchased  in  the  mass,  and  have  it 
weighed  at  a  certain  machine  convenient  to  him.4  The  rea- 
soning of  this  decision  finds  approval  in  the  latest  cases  ;  and 
in  the  opinion  of  some  of  the  best  English  judges  of  the  pres- 
ent day,  the  property  in  the  goods  passes  whenever  the  acts 
remaining  to  be  done  are  at  the  buyer's  own  instance,  and 
not  the  seller's ;  their  obvious  tendency  being  to  regard 
mutual  intention  at  all  events.6 

In  the  American  cases  the  buyer's  acts  are  sometimes  con- 

1  Swanwick  v.  Sothern,  9  Ad.  &  El.  (1863).    And  see  Kershaw  u.  Ogden, 
895.  3  H.  &  C.  717. 

2  Gilmour  v.  Supple,  11  Moore  P.  C.         5  Cockburn,  C.  J.,  and  Blackburn, 
651.  J.,  in  Castle  v.  Play  ford,  L.  R.  5  Ex. 

8  See  supra,  §  248.  165 ;  Martineau  v.  Kitching,  L.  R.  7 

4  Turley  v.  Bates,  2  H.  &  C.  200    Q.  B.  436 ;   North  British  Ins.  Co.  v. 

Moffatt,  L.  R.  7  C.  P.  25. 
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sidered.  One  circumstance  in  Riddle  v.  Varnum,  which 
upheld  the  buyer's  title,  was,  that  measurement  was  to  be 
made  by  a  third  person  under  the  buyer's  direction,  the  seller 
agreeing  to  be  bound  by  such  measurement.1  It  would  ap- 
pear to  be  the  American  rule,  that  acts  such  as  weighing  and 
measuring,  to  be  performed  purely  for  the  buyer's  own  con- 
venience and  satisfaction,  do  not  prevent  the  divestment  of 
the  seller's  right  of  property,2 

§  253.  Where  the  Act  remaining  is  to  be  done  by  both  Buyer 
and  Seller.  —  Where  the  act  remaining  to  be  done  to  the 
goods  to  render  them  deliverable  is  one  in  which  both  parties 
are  designed  to  participate,  it  may  well  be  presumed  that  the 
property  in  the  goods  does  not  meanwhile  pass.3 

§  254.  Delivery  as  a  Circumstance  evincing  Mutual  Intention 
of  Transfer.  —  Delivery  is  doubtless  an  important  circumstance 
bearing  upon  this  question  of  mutual  intention.  How  far 
should  it  be  decisive  in  shifting  the  burden  of  proof  from  seller 
to  buyer?  For  it  is  no  uncommon  thing  for  a  chattel  to  be 
delivered  upon  the  understanding  that  the  price  shall  be  as- 
certained by  subsequent  weight  or  measurement, — perhaps 
at  a  different  place  from  that  of  delivery.  It  is  reasonable  to 
presume,  wherever  the  goods  are  actually  delivered,  that  the 
parties  intended  this  as  the  final  act  of  transfer  (save  so  far 
as  the  question  of  payment  as  a  condition  precedent  may 
arise),4  and  that  any  subsequent  acts  of  weighing  or  measur- 
ing must  have  had  reference  to  the  buyer's  convenience,  or 
to  an  adjustment  of  the  total  price  which  was  by  mutual 
agreement  deferred  to  the  vesting  of  property  in  the  buyer.5 
That  the  property  in  the  goods  may  pass,  even  though  some- 


1  Biddle  v.  Varnum,  20  Pick.  280. 

2  See  Prescott  v.  Locke,  51  N.  H. 
94;  Bethel  Steam  Mill  Co.  u.  Brown, 
57  Me.  9;  Gibbs  v.  Benjamin,  45  Vt. 
124.     And  see  Phillips  v.  Moor,  71  Me. 
78,  where  everything  had  been  done, 
except  that  the  buyer  was  to  send  his 
man  and  haul  the  chattels  purchased. 

8  See  Prescott  v.  Locke,  51  N.  H. 
94,  where  spokes  were  not  to  be  re- 
moved by  the  purchaser  until  they  had 


been  counted  over ;  both  buyer  and 
seller  intending  to  participate  in  the 
count.  And  see  supra,  §  250. 

4  See  c.  5,  infra. 

5  Riddle  v.  Varnum,  20  Pick.  280; 
Burr  v.  Williams,  23  Ark.  244  ;  Kelsea 
v.  Raines,  41  N.  H.  247, 254  ;  Cushman 
v.  Holyoke,  34  Me.  289 ;  Odell  v.  Bos- 
ton &  Maine  R.  R.,  109  Mass.  50  ;  Cun- 
ningham v.  Ashbrook,  20  Mo.  553 ;  King 
v.  Jarman,  35  Ark.  190. 
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thing  remains  to  be  done  to  them  by  the  seller  after  their  de- 
livery, is  distinctly  held  ;  this  perhaps,  however,  upon  proof, 
and  not  presumption.1  But  the  presumption  of  a  completed 
transfer  of  property  must  be  far  stronger  where  miscellane- 
ous acts  subsequent  to  delivery  are  to  be  performed  solely  by 
the  buyer,  or  on  his  behalf,  and  not  on  the  seller's.2 

By  accepting  the  specific  chattel  as  his  own  in  fact,  under 
a  delivery,  the  buyer  might  well  be  supposed  to  have  waived 
all  claim  to  a  delayed  transfer  of  property  arising  out  of  fur- 
ther acts  which  remained  to  be  performed.3  And  a  like  rea- 
soning might  apply  for  shifting  the  presumptions,  in  case  the 
risks  of  delivery  had  been  specially  assumed  by  the  buyer. 
But  whether  it  be  conceived  that  property  has  passed  or  not, 
in  the  latter  instance,  it  is  clearly  decided  that  the  buyer  is 
liable  for  destruction  of  the  goods  caused  through  no  fault  of 
the  seller,  and  is  bound  to  the  payment  of  the  agreed  price, 
wherever  he  has  specially  contracted  to  bear  the  risk  of  de- 
livery ;  for  this  would  be  but  enforcing  a  fulfilment  of  his 
own  express  undertaking.4  As  regards  delivery  generally,  it 
should  be  added,  that  it  is  sometimes  the  duty  of  the  seller, 
under  a  contract  of  sale,  to  deliver,  and  sometimes  of  the 
buyer  to  come  and  take,  the  goods  ;  so  that  in  one  transac- 
tion the  seller  might  have  to  put  his  goods  into  a  deliverable 
state,  and  then  deliver ;  while  in  another,  he  needs  only  to 
have  the  specific  goods  in  condition  for  delivery,  and  then 
give  the  buyer  notice  to  come  and  take  them.5  A  special 
undertaking,  on  the  seller's  part,  to  convey  the  purchased 
goods  to  a  certain  point  for  the  buyer's  convenience,  is 
not  inconsistent  with  the  previous  transfer  of  ownership  by 


1  Greaves  v.   Hepke,  2  B.   &  Aid.         3  See   Burr  v.  Williams,  23  Ark. 
131  ;  Hammond  v.  Anderson,  1  B.  &  P.  244. 

N.  R.  69.  4  Martineau  v.   Kitching,   L.   R.   7 

2  Delivery  and  acceptance  of  an  ab-  Q.  B.  436 ;  Castle  v.  Playf ord,  L.  R.  5 
solute  bill  of  sale  of  the  goods  favors  Ex.  165;  7  Ex.  98. 

the   presumption    that    the    title    has          5  Cf.   Waldron    v.    Chase,   37    Me. 

passed,  though  something  may  remain  414,   Whitcomb  v.  Whitney,  24  Mich, 

to  be  done  to  them,  such  as  weighing  486,  Bond  v.  Greenvvald,  4  Heisk.  453, 

to  fix  the  exact  price  at  a  rate  already  Martineau    v.    Kitching,    supra,     with 

agreed   upon.     Shepard  v.  Lynch,  26  Logan  v.  Le  Mesurier,  6  Moore  P.  C. 

Kans.  377.  116. 
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mutual  assent.1  Nevertheless,  while  delivery  is  usually  the 
most  significant  fact  to  prove  the  transfer  of  title,  it  is  not 
conclusive  ;  for  there  may  be  either  an  express  or  an  implied 
contract  of  the  parties  to  the  contrary.2 

§  255.  Summary  of  Doctrine  ;  English  Rules  restated.  — 
Upon  the  whole,  it  seems  impossible  to  reconcile  the  Eng- 
lish and  American  decisions  concerning  the  sale  of  specific 
chattels,  where  something  remains  to  be  done  to  them,  upon 
any  principle  short  of  giving  their  mutual  intention  easy  play. 
And  it  is  evident  that  a  rule  no  more  stringent  than  this 
must  expose  contracting  parties  constantly  to  the  caprice  of 
court  and  jury.  But,  in  any  event,  it  would  seem  that  the 
two  rules  of  presumption  which  Judge  Blackburn  has  set 
forth3  need  to  be  restated,  in  order  to  be  properly  applied. 
Perhaps  they  may  best  be  stated,  with  the  reasons,  as  fol- 
lows :  Previous  to  the  delivery  of  specific  chattels  already 
bargained  for,  it  is  for  the  seller's  interest,  rather  than  the 
buyer's,  —  since  the  former  still  retains  a  convenient  lien  to 
secure  his  price,  —  that  the  property  therein  should  be 
deemed  to  have  passed  out  of  the  former,  and  vested  in  the 
latter  ;  but,  after  their  delivery,  it  is  likely  to  be  otherwise. 
First,  then,  when  the  contract  of  sale  applies  to  specific  chat- 
tels, not  yet  actually  delivered,  and  by  mutual  agreement, 
something  remains  to  be  done  to  those  chattels,  by  the  seller 
alone  or  by  some  other  person,  as  an  act  demanding -at  least 
the  seller's  concurrence  under  the  contract,  for  his  own  bene- 
fit, —  this  being  for  the  purpose  of  putting  the  property  into 
that  deliverable  state  in  which  the  purchaser  shall  be  bound 
to  accept,  —  the  presumption  is,  in  absence  of  circumstances 
indicating  a  contrary  mutual  intention,  that,  until  perform- 
ance thereof,  the  right  of  ownership  shall  not  pass  from  the 
seller  to  the  buyer.  Second.  But  where,  under  such  a  con- 
tract for  the  sale  of  undelivered  specific  chattels,  the  thing 
remaining  to  be  done  is  to  be  done  by  the  buyer,  or  by  some 

1  See  Dyer  v.  Libby,  61   Me.  45.    ing  on  a  delivery.    Bailey  v.  Long,  24 
Weighing  ami  marking  the  goods  with     Kan.  90.     See  c.  7,  post. 
the  purchaser's  name   are  always  re-         2  Cooley,   C.   J.,    in    Wilkinson    v. 
garded  as  very  significant  facts  bear-    Holiday,  33  Mich.  386. 

»  Supra,  §  248. 
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other  person,  independently  of  such  concurrence  on  the  sell- 
er's part,  and  as  something  for  the  buyer's  sole  benefit  or 
convenience,  the  right  of  property  in  the  chattels  will  be  pre- 
sumed to  have  passed  to  the  buyer,  as  in  the  case  of  specific 
chattels  sold  where  nothing  remained  to  be  done.  Third. 
Where  the  seller  has  made  actual  delivery  of  the  specific 
chattels,  and  the  buyer  has  accepted  them,  the  presump- 
tion is,  —  so  far,  at  least,  as  risks  of  title  are  concerned,  — 
that  the  right  of  property  has  shifted  from  seller  to  buyer, 
whether  more  remains  to  be  done  to  the  chattels  or  not. 
The  second  rule  given  by  Judge  Blackburn  as  to  weighing, 
measuring,  and  testing  the  chattels,  may,  for  present  pur- 
poses, be  considered  as  merged  in  the  above  propositions.1 


CHAPTER   III. 


TRANSFER  OF  PROPERTY  RIGHT  IN   CHATTELS   NOT  SPECIFIC. 

§  256.  No  Transfer  in  General,  until  the  Subject-matter  be- 
comes specific.  —  Under  a  contract  of  sale  relating  to  chattels 
not  specific,  that  which  is  generally  indispensable,  before  an 
actual  transfer  of  property  from  seller  to  buyer  can  take 
place,  is  to  make  the  subject-matter  specific ;  in  other  words, 
to  appropriate  identical  chattels  to  the  contract.  Until  this 
is  done,  the  presumption  remains  that  the  agreement,  still 
executory,  contemplates  a  postponement  of  transfer  mean- 
while ;  and  it  is  evident  that  trover  or  replevin  cannot  be 
maintained  for  goods  which  are  not  as  yet  identified,  but 
exist  only  as  part  of  a  mass  awaiting  separation.2 


1  We  should  remember  that  this 
property  right  (or  property),  though 
often  interchanged,  in  the  law  of  sales, 
with  the  word  "  title,"  is  in  strictness 
only  one  of  the  three  elements  which 
constitute  a  perfect  title.  (See  supra, 
§§  2,  3.)  Nor  is  the  transfer  of  owner- 
ship to  be  pronounced  full  and  com- 
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plete,  so  long  as  the  buyer  has  only  the 
right  of  property,  without  possession 
and  the  right  of  possession  besides. 

2  Austen  v.  Craven,  4  Taunt.  644 ; 
Scudder  v.  Worster,  11  Cush.  573;  G51- 
lett  v.  Hill,  2  C.  &  M.  530 ;  Morrison  v. 
Dingley,  63  Me.  553;  per  curiam  in 
Hurff  v.  Hires,  11  Vroom,  581. 
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Any  agreement  to  furnish  goods  which  require  a  specific 
identification,  selection,  and  separation,  to  meet  the  contract, 
must  be  executory  in  its  character,  as  concerns  a  transfer  of 
the  property ;  for  the  minds  of  the  parties  do  not  yet  meet 
on  anything  specific :  and  the  same  principle  applies  where 
an  article  is  contracted  to  be  made  to  order.  Even  were  the 
goods  so  far  ascertained  that  the  minds  of  the  parties  had 
already  met  upon  a  specified  larger  mass,  from  which  the 
particular  goods  bargained  for  were  to  be  taken,  the  law  can- 
not fasten  upon  any  particular  portion  of  that  mass,  and  say 
that  this  was  the  distinctive  thing  embraced  under  their 
mutual  assent.1 

§  257.  Instances  where  this  Doctrine  is  applied. —  To  this 
effect,  as  to  unspecified  goods,  are  numerous  English  and 
American  decisions.  Thus,  in  Austen  v.  Craven,  a  case  before 
Lord  Mansfield,  there  had  been  a  contract  made  for  a  certain 
quantity  of  a  specified  quality  of  sugars,  and  any  sugars  of 
the  required  quality  would  have  satisfied  it.  It  was  held 
that  no  property  had  passed  to  the  buyer.2  White  v.  Wilks, 
applied  a  like  rule  in  the  case  of  oil,  —  a  more  volatile  sub- 
stance, and  hence  even  less  likely,  as  measured  out,  to  have 
been  the  identical  subject-matter  embraced  by  the  terms  of 
the  original  bargain.3  So  would  it  be  with  a  sale  of  ten  tons 
of  Riga  flax,  requiring  the  separation,  by  weight,  from  a 
larger  mass  of  eighteen  tons,  and  perhaps,  according  to  the 
custom  of  packing,  the  breaking-up,  besides,  of  bundles 
known  as  mats ; 4  and  where  a  bargain  is  for  a  certain  num- 
ber of  barrels  of  pork,  not  identified  or  distinguished  from 
the  larger  quantity  which  the  seller  has  on  hand ; 5  or  for  the 
whole  of  a  lot,  with  a  reservation  to  be  made  by  the  seller  ; 6 
or  for  so  many  bushels  out  of  a  larger  mass  kept  in  store  ; 7 
or  for  ungathered  vegetables  or  fruit ;  8  or  for  two  thousand 

v.  Duncan,  51  Penn.  St. 


1  Benj.  Sales,  bk.  2,  c.  4;  Blackb. 
Sales,  122,  128. 

2  Austen  v.  Craven,  4  Taunt.  644. 
But  see  Whitehouse  v.  Frost,  12  East, 
614. 

3  White  v.  Wilks,    6   Taunt.   176. 
And  see  Foot  v.  Marsh,  51  N.  Y.  288 ; 
Wallace    v.    Breeds,    13    East,    422; 


Haldeman 
66. 

4  Busk  y.  Davis,   2  M.   &  S.  397 ; 
Shepley  v.  Davis,  4  Taunt.  617. 

5  Scudder  v.  Worster,  11  Gush.  573. 

6  Block  v.  Maas,  65  Ala.  211. 

7  Waldo  v.  Belcher,  11  Ire.  609. 

8  Bailey  v.  Long,  24  Kan.  90. 

237 


§  258          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

telegraph-poles,  which  must  be  selected  from  a  lot  containing 
some  twenty-one  hundred  ; l  or  for  ores,  to  be  hereafter  de- 
livered from  a  mine  or  a  heap  ; 2  or  for  lumber  to  be  cut  and 
sawed  or  piled.3  In  all  such  cases  as  these,  the  identity  of  the 
chattels  contracted  for,  not  being  as  yet  ascertainable  from 
the  contract,  but  requiring  further  specific  acts,  the  property 
does  not  pass  to  the  buyer,  but  remains  in  the  seller  until 
identification,  by  suitable  acts  of  selecting  and  separating, 
has  taken  place. 

§  258.  But  Numerous  Exceptions  are  found ;  Mutual  Intent 
regarded.  —  But  the  cases  are  not  all  in  clear  accordance  with 
this  doctrine  as  a  rule  of  absolute  force.  Leaving  out  the 
question  of  practical  remedies,  such  as  trover  and  replevin, 
and  regarding  only  the  rights  of  parties  as  to  dominion  and 
one's  liability  for  loss,  there  seems  to  be  good  authority  for 
asserting,  that,  if  the  parties  so  intend  it,  and  their  mutual 
intention  is  made  sufficiently  manifest,  the  usual  presumption 
against  a  change  of  property,  even  in  goods  not  specific,  may 
be  overcome ;  though  whether  it  be  on  the  ground  that 
property  has  passed,  or  that  the  buyer  has  specially  contracted 
to  assume  the  risks,  is  not  always  clear.4  Again :  there  are 
cases  which  favor  a  legal  discrimination  between  goods  which 
require  both  selection  and  separation,  and  those  requiring  sepa- 
ration only ;  as,  for  instance,  between  such  sales  as  that  of  ten 
gallons  of  a  certain  kind  of  oil  which  the  seller  has  on  hand, 
or  of  ten  pounds  from  a  certain  lot  of  sugar ;  and  the  sale  of 
ten  good  saddle-horses  out  of  a  herd,  or  of  ten  barrels  of  the 
A.  mill  flour  out  of  a  lot  which  contains  shipments  from  various 
parties.5  For  it  is  seen,  that,  in  this  latter  class  of  cases,  an 

1  Bailey  v.  Smith,  43  N.  H.  141.  Pfistner  v.  Bird,  43  Mich.  14 ;  Indian- 

2  Randolph  Iron   Co.  v.  Elliott,  34  apolis    K.   v.    Maguire,    62    Ind.  140 ; 
N.  J.  L.  184  ;  Reeder  v.  Maehen,  57  Md.  Dougherty  v.  Haggerty,  96  Penn.  St. 
56.     And  see  Hutchinson  v.  Hunter,  7  515. 

Penn.  St.  140;  Browning  v.  Hamilton,          4  Watts    v.    Hendry,  13  Fla.  523; 

42  Ala.  484;  Colder  v.  Ogden,  15  Penn.  Chapman   v.   Shepard,  39  Conn.  413; 

St.  528;  Ormsbee  v.  Machir,  22  Ohio  Waldron  v.   Chase,  37  Me.  414;  Car- 

St.  295  ;    Warren  v.  Buckminster,  24  penter  v.  Graham,  42  Mich.  191.     Mor- 

N.  H.  336;  Smith  v.  Ward,  46  Iowa,  rison  v.  Dingley,  63  Me.  553   (which 

.339;  Ferguson  v.  Louisville  Bank,  14  distinguishes  Waldron?;.  Chase,  si<i>ra), 

Bush,  555.  was  a  case  where  trover  was  brought. 

3  Galloway  v.  Week,  54  Wis.  604 ;         6  Cf.  Haldeman  v.  Duncan,  51  Penn. 

238 


CHAP.   III.]  SALE  ;   CHATTELS  NOT  SPECIFIC. 


§259 


act  of  special  discrimination  is  requisite  ;  and  hence  the 
property  in  the  chattel  should  less  readily  be  presumed  to 
have  passed  than  in  the  former  class.  By  applying  the  rule 
of  mutual  intention  with  more  or  less  force  to  overcome  a 
contrary  presumption,  according  as  the  sale  may  require  sep- 
aration alone,  or  separation  accompanied  by  selection,  the 
conflicting  decisions  under  this  head  may  be  somewhat  recon- 
ciled. And,  upon  this  view  of  mutual  intention,  the  circum- 
stance that  the  purchaser  is  invested  with  the  right  and 
duty  to  take  the -goods,  separating  for  himself,  is  not  without 
its  force  in  determining  whose  should  be  the  risks.1 

It  should  be  further  observed  that  still  other  decisions, 
apparently  in  conflict  with  the  general  rule,  are  explainable 
on  the  assumption  that  the  contract  was  not  for  a  sale  of 
property  to  be  accompanied  by  identification  and  separation 
at  all,  but  simply  for  the  purchase  of  an  undivided  fractional 
part  of  the  mass  ;  the  effect  here  being  to  join  both  parties  in 
title,  instead  of  transferring  from  the  one  to  the  other  the 
ownership  of  a  specific  portion.2  And,  once  more,  waiving 
the  question  of  transfer,  the  issue,  as  sometimes  presented, 
is,  whether  or  not  the  buyer  or  seller  is  not  precluded,  by  his 
own  acts  and  conduct,  from  alleging  that  the  property  right 
has  or  has  not  passed  to  the  other  party's  disadvantage.3 

§  259.  Instance  where  an  Article  is  made  to  Order.  —  Where 
an  article  is  to  be  made  to  order,  the  same  general  presump- 

St.  66,  and  Chapman   v.  Shepard,  39     Patchin,  19  N.  Y.  330 ;  Whitehouse  e. 


Conn.  413;  Hurff  v.  Hires,  11  Vroom, 
681. 

1  See  Foot  v.  Marsh,  51  N.  Y.  288, 


Frost,  12  East,  614.  Whitehouse  v. 
Frost  was  much  questioned  in  White  v. 
WiJks,  5  Taunt.  176,  and  other  English 


explaining  Kimberly  v.  Patchin,  19  cases  ;  but  is  defended  on  this  ground 
N.  Y.  330 ;  Waldron  v.  Chase,  37  Me.  in  Busk  v.  Davis,  2  M.  &  S.  397. 
414 ;  Weld  v.  Cutler,  2  Gray,  195 ;  3  Woodley  v.  Coventry,  2  H.  &  C. 
Lamprey  ».  Sargent,  58  N.  H.  241;  164;  Knights  r.  Wiffen,  L.  R.  5  Q.  B. 
Washburn  Iron  Co.  v.  Russell,  130  660.  But  see  Scudder  r.  Worster,  11 
Mass.  543.  But  see  Haldemanu.  Dun-  Cush.  573,  as  to  whether  the  doctrine 
can,  51  Penn.  St.  66,  where  the  buyer  of  estoppel  can  be  invoked  in  a  case  of 
had  paid  for  the  oil,  and  was  requested 
to  select  and  take  his  goods,  but  did 
not  do  so ;  and  the  goods  were  de- 
stroyed. Here,  however,  both  selec- 
tion and  separation  were  necessary. 


2  See  supra, 
Breed,    14    Allen,   376;   Kimberly 


replevin  ;  also  Barnard  v.  Campbell,  55 
N.  Y.  456,  distinguishing  Knights  v. 
Wiffen,  supra.  See  Pleasants  v.  Pen- 
dleton,  6  Rand.  473,  which  appears  to 
have  been  wrongly  decided  on  princi- 
42,  43  ;  Gushing  v.  pie,  from  regard  to  the  exceptionally 
hard  circumstances  of  the  case. 
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tion  against  an  immediate  transfer  of  property  holds  true : 
for,  on  the  mere  agreement  to  supply,  no  specific  thing  can 
be  identified  as  the  property  actually  bargained  for  ;  but 
anything  answering  to  the  description  might  be  afterwards 
furnished  and  appropriated  to  the  contract.  Thus,  a  carriage- 
maker,  ordered  to  build  a  carriage  after  a  certain  pattern, 
might  throw  aside  any  number  of  carriages  begun  upon, 
because  dissatisfied  with  them,  or  might  turn  them  over  to 
meet  his  more  pressing  orders  from  other  quarters,  before 
transferring  his  labors  to  that  which  finally  turns  out  the 
specific  property  of  a  particular  contract  of  sale.  Hence  a 
contract  of  sale  for  a  chattel  not,  at  the  time,  in  existence, 
but  to  be  made  and  furnished  by  the  seller,  is  executory  only ; 
and,  as  a  rule,  no  property  in  the  chattel  vests  in  the  buyer 
until  it  is  completely  finished,  and,  in  some  manner,  set  aside 
and  appropriated  to  the  contract.1 

But  this  rule  is  still  one  of  presumption  only ;  and  the 
intent  of  the  parties,  as  manifested  by  the  particular  circum- 
stances, must  control  in  the  interpretation  of  their  contract. 
Thus,  a  sale  might  be  made  of  an  unfinished  chattel,  as  such, 
or  of  a  chattel  progressing  towards  completion ;  the  true  ques- 
tion being  whether  the  parties  to  the  sale,  by  mutual  acts  and 
conduct,  had  already  concluded  a  transfer  of  the  property 
to  the  thing  in  its  existing  state,  or,  at  least,  of  the  risks 
which  usually  attend  ownership.2 

§  260.  Doctrine  of  Subsequent  Appropriation  of  Chattels  to 
the  Contract.  —  That  which  is  found  essential,  then,  under  sale 
contracts  relating  to  chattels  not  specific,  in  order  to  change 
presumptions  of  intent,  and  convert  what  was  before  a  mere 
executory  agreement  into  a  bargain  and  sale,  so  full  as  to 

1  Story  Sales,  §§  232,  315 ;  Benj.  30  Miss.  361 ;  First  Nat.  Bank  v.  Crow- 
Sales,  bk!  2,  c.  4  ;  Blackb.  Sales,  122,  ley,  24  Mich.  492  ;  Gamraage  v.  Alex- 
128;  Mucklow  v.  Mangles,  1  Taunt,  ander,  14  Tex.  414  ;  Eider  v.  Kelley,  32 
318  ;  Atkinson  v.  Bell,  8  B.  &  C.  277  ;  Vt.  268.  See  §  266,  post,  same  chapter. 
Anglo-Egyptian  Nav.  Co.  v.  Rennie,  2  Ib. ;  Woods  v.  Russell,  5  B.  & 
L.  R.  10  C.  P.  271  ;  Briggs  v.  Light  Aid.  942 ;  Young  v.  Matthews,  L.  R.  2 
Boat,  7  Allen,  287  ;  Fairfield  Bridge  C.  P.  127 ;  M'Conihe  v.  N.  Y.  &  Erie 
Co.  v.  Nye,  60  Me.  372;  Shaw  v.  R.  R.  Co.,  20  N.  Y.  495;  Brown  v. 
Smith,  48  Conn.  306;  Halterline  v.  Bateman,  L.  R.  2  C.  P.  272;  Thorn- 
Rice,  62  Barb.  593;  Mclntyre  v.  Kline,  dike  v.  Bath,  114  Mass.  116. 
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carry  over  an  ownership  therein,  becomes,  under  the  present 
head  simply  a  specifying  of  the  goods,  —  acts  which  identify 
certain  chattels,  and  set  them  apart  as  fulfilling  the  sale 
stipulations  between  the  parties.  This,  in  law,  is  termed  a 
subsequent  appropriation  of  specific  chattels  to  the  contract. 
When  such  appropriation  has  fairly  taken  place,  the  contract 
stands  related  to  specific  chattels,  and  the  legal  rules  which 
were  stated  in  the  last  chapter  become  at  once  applicable  to 
the  property. 

Appropriation  may  take  place  in  various  ways.  The  au- 
thority to  appropriate  may  rest  in  the  bu}Ter  alone,  or  in 
the  seller  alone ;  or  there  may  be  an  appropriation  by  one 
party,  to  which  the  other  must  afterwards  assent.  To  which- 
ever of  these  kinds  of  appropriation  a  particular  contract 
relates,  is  a  matter  of  interpretation.1  Separation  and  setting 
apart,  accompanied  perhaps  by  a  special  selection,  are  the 
prime  acts  which  constitute  a  legal  appropriation  so  as  to 
accomplish  any  presumed  transfer  of  ownership.  But  there 
is  much  practical  difficulty  found  in  discriminating  between 
incomplete  and  complete  transfer  in  this  respect ;  not  only, 
as  it  seems,  because  of  the  legal  uncertainty  which  prevails 
in  determining  whether  unspecified  goods  have  been  rendered 
specific  by  appropriation  or  not,  but,  further,  from  this  cir- 
cumstance, that  a  seller  will  often  really  appropriate  the 
specific  goods  to  the  contract,  if  it  be  incumbent  on  him  to  do 
so,  and  yet,  being  also  bound  to  deliver,  will,  by  such  acts-  as 
making  the  bills  of  lading  or  invoices  of  the  goods  in  his  own 
name,  evince  a  disposition  to  retain  title,  or  what  we  shall 
presently  consider  as  the  jus  disponendi^  until  he  secures 
payment  for  the  goods ;  besides  which  there  may  be  further 
acts  requisite  on  his  part  to  put  the  property  into  a  deliver- 
able state.  The  judicial  extension  of  the  word  "  appropri- 
ation," illogically,  as  it  would  appear,  through  deliver}*, 
through  this  last  stage  of  transit  of  the  goods,  and  even  up 
to  a  final  acceptance  on  the  buyer's  part,  has  made  the  law 
of  specifying  chattels  under  a  contract  more  complex,  redun- 

1  See  Parke,  B.,  in  Waite  v.  Baker,  2  Ex.  1 ;  Erie,  J.,  in  Aldridge  v.  Johnson, 
7E.  &B.  885. 
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dant,  and  indefinite  than  it  naturally  ought  to  be ;  the  real 
difficulty,  however,  being  presented  in  cases  where  the  seller, 
and  not  the  purchaser,  is  bound  to  make  the  appropriation. 

Supposing,  then,  that  the  requisite  acts  of  subsequent 
appropriation  are  to  be  performed  by  the  seller.  It  is  said  by 
Mr.  Benjamin,  that  in  these  cases  alone,  —  namely,  where  the 
seller  is,  by  the  express  or  implied  terms  of  the  contract,  en- 
titled to  make  the  selection,  —  the  ablest  judges  have  been 
much  perplexed  ;  and  he  instances  this  common  mode  of 
doing  business :  for  one  merchant  to  give  an  order  to  another 
to  send  him  a  certain  quantity  of  merchandise,  as  so  many 
hogsheads  of  sugar,  where  it  becomes  the  seller's  duty  to 
appropriate  the  goods  to  the  contract.  The  difficulty,  he 
adds,  is  to  determine  what  constitutes  the  appropriation  ;  to 
find  out  at  what  precise  point  the  seller  is  no  longer  at  lib- 
erty to  change  his  intention.1  Perhaps  it  might  be  added 
that  the  difficulty  goes  beyond  the  mere  act  of  converting  the 
original  agreement  into  a  sale  of  specific  goods,  and  extends 
to  the  more  general  inquiry  as  to  how  far  a  transfer  of  prop- 
erty is  delayed  through  the  seller's  omission  to  put  them 
into  deliverable  condition,  and  then  make  full  delivery,  as 
contemplated  under  the  agreement.  For,  supposing  the 
agreement  had  been  for  so  many  hogsheads  of  sugar,  to  be 
set  apart  by  the  seller,  and  held  by  him  subject  to  the  buyer's 
further  orders  as  to  destination,  and  the  goods  were  either 
paid  for  in  advance  or  sold  on  credit,  the  rule  of  subsequent 
appropriation  would  be  reduced  to  an  easier  compass. 

§  261.  Cases  reviewed  as  to  General  Appropriation  under  a 
Contract.  —  Let  us  notice  some  of  the  more  important  cases 
under  the  head  of  appropriation.  Where  it  is  incumbent 
upon  the  seller,  by  the  terms  of  the  agreement,  to  select  and 
separate,  and  then  notify  the  buyer,  and  this  is  done,  the 
property  passes  when  the  buyer  accepts  the  situation,  if  not 
before.  Thus,  where  hogsheads  of  sugar  were  ordered  out  of 
a  bulk,  and  the  seller,  after  taking  out  the  number  ordered, 
gave  notice  to  the  buyer  to  take  them  away,  which  the  latter 
promised  to  do,  it  was  held  that  the  property  in  the  goods 
i  Benj.  Sales,  bk.  2,  c  5. 
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had  passed  to  the  buyer.1  But  was  this  assent  on  the  buyer's 
part  necessary  to  complete  the  appropriation  ?  For  surely, 
in  many  cases,  despatching  the  separated  goods,  under  cir- 
cumstances favoring  the  supposition  that  the  seller  meant  to 
shift  the  property,  has  been  held  to  make  the  appropriation 
complete,  without  waiting  for  the  buyer's  distinct  assent.2 

In  Aldridge  v.  Johnson,  there  was  an  ascertained  bulk  of 
barley,  of  which  a  customer  agreed  to  buy  a  certain  quantity. 
It  was  left  to  the  seller  to  determine  what  specific  portion 
should  be  delivered  under  the  contract.  The  agreed  equiva- 
lent for  the  barley  had  mostly  been  rendered.  The  buyer 
sent  his  own  sacks,  which  the  seller  was  to  fill,  the  latter 
promising  to  take  the  lot  to  the  railway,  for  conveyance  to 
the  buyer,  free  of  charge.  The  seller  filled  most  of  the  sacks, 
but  could  not  at  the  time  procure  their  conveyance  to  the 
railway  station,  and  afterwards  apparently  changed  his  mind 
about  sending  them  at  all,  though  still  promising  to  do  so,  in 
response  to  the  buyer's  urgent  letters.  Being  on  the  eve  of 
bankruptcy,  the  seller  finally  emptied  the  barley  out  of  the 
sacks  into  the  bulk,  so  as  to  make  the  whole  undistinguish- 
able.  On  a  suit  brought  by  the  buyer  in  trover  against  the 
seller's  assignees,  it  was  held  that  the  seller,  by  putting  bar- 
ley into  certain  sacks  which  the  buyer  had  sent  to  be  filled, 
completed  the  selection  on  his  part,  and  that  there  had  been 
full  appropriation  as  to  these  sacks,  which,  once  made,  the 
s,eller  could  not  afterwards  disturb ;  while  as  to  the  portion 
not  put  into  sacks  the  buyer  could  not  recover,  for  want  of  a 


1  Rohde  v.  Thwaites,  6  B.  &  C.  388. 
And  see  Wilkins  v.  Bromhead,  6  M.  & 
Gr.  963. 

2  See  Fragano  v.   Long,  4  B.  &  C. 


Atkinson  t\  Bell,  8  B.  &  C.  277.  Here 
it  might,  perhaps,  be  said,  that,  not- 
withstanding the  seller  gave  the  buyer 
his  option  of  a  conveyance,  he  had  not 


291 ;    Sparkes   v.    Marshall,     2    Bing.     distinctly  waived  all  right  on  his  part 

to  control  the  goods  on  their  transit, 
nor  put  the  burden  of  sending  to  take 
trine,  that  although  the  seller  has  sepa-    the  goods   away  absolutely  upon  the 
rated  and  placed  them  aside,  and  then    buyer.     But  the  precedent  has  proved 


N.  C.  671.     Atkinson  v.  Bell  is  an  ex- 
treme case,  which  rests  upon  the  doc- 


has  written   to   the  buyer   to   ask  by 
what  conveyance   the   goods   shall  be 


a  stumbling-block   to   jurists,   and    it 
is  said  that,  upon  other  facts  shown  in 


sent,  and  before  receiving  an  answer  the  report,  the  decision  was  incorrect, 
goes  into    bankruptcy,    the   property  See  Benj.  Sales,  bk.  2,  c.  5,  comment- 
does  not  pass,  inasmuch  as  the  buyer  ing  upon  this  case, 
has  not  assented  to  the  appropriation. 
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specific  appropriation.  Here  was  a  good  instance  of  appro- 
priation by  act  of  the  seller,  without  ever  putting  the  goods 
on  the  transit ;  followed,  moreover,  by  the  abortive  attempt 
to  revoke  his  own  selection  before  the  goods  had  passed  out 
of  his  possession.1  It  might  be  said,  perhaps,  that  there  was 
evidence  of  the  buyer's  subsequent  assent  to  the  appropria- 
tion of  the  filled  sacks,  shown  by  his  letters  urging  that  the 
sacks  be  sent  forward,  and  complaining  of  the  delay  ;  hardly 
so,  however,  and  surely  with  no  reference  to  the  filled  more 
than  to  the  unfilled  sacks  ;  and  the  court  seems  to  have 
squarely  rested  the  case  upon  the  assumption  that  appropria- 
tion had  been  so  left  to  the  seller  alone,  as  to  render  a  subse- 
quent assent  unnecessary  on  the  buyer's  part,  the  property 
passing  as  soon  as  the  seller  had  done  the  outward  act  signi- 
fying his  election.2  This  rule  was  followed  in  a  later  case, 
where  the  contract  was  for  peppermint-oil,  to  be  put  into  bot- 
tles furnished  by  the  buyer,  and  the  court  deemed  the  filling 
the  bottles  by  the  seller  (who  afterwards  absconded)  a  com- 
plete appropriation  of  specific  goods  to  the  contract.3 

§  262.  The  Same  Subject.  —  But  Campbell  v.  Mersey  Docks 
gives  another  turn  to  the  English  doctrine  of  appropriation. 
In  Aldridge  v.  Johnson,  there  was,  besides  the  suggested 
possibility  of  an  actual  subsequent  assent,  something  thrown 
out  in  the  remarks  of  the  Chief  Justice  to  indicate  that  an 
"  a  priori  assent "  might  supply  the  want  of  a  more  distinct 
acquiescence  by  one  party  in  the  other's  selection,  in  order 
to  render  appropriation  complete.  This  later  case  proceeds 
upon  the  ground  that  some  kind  of  assent  to  an  act  of  ap- 
propriation is  always  needful  to  pass  the  property,  whether 
it  be  express  or  implied.  The  "  ear-marking "  of  cotton 
sent  to  a  warehouse  for  the  buyer  was  held  inconclusive ; 

1  Aldridge  v.   Johnson,   7  E.  &  B.  ment  rests  with  the  vendee,  sometimes 
885.  solely   with    the   vendor.     Here   it   is 

2  Campbell,  C.  J.,  said :  "  Looking  vested  in  the  vendor  only,  the  bank- 
to  all  that  was  done,  when  the  bank-  rupt.     When  he  had  done  the  outward 
rupt  put  the  barley  into  the  sacks,  eo  act  which  showed  which  part  was  to 
instanti  the   property  in  each   sackful  be  the  vendee's  property,  his  election 
vested  in  the  plaintiff."     And  Erle,*J.,  was  made  and  the  property  passed." 

is  still  more  precise  on  this  point :  3  Langton  v.  Higgins,  4  H.  &  N. 
"Sometimes  the  right  of  ascertain-  402. 
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the  buyer  repudiating  afterwards,  on  the  ground  that  the 
cotton  was  not  equal  to  the  samples.1  While  it  was  here 
admitted  that  a  warehouseman  may  be  the  agent  to  give 
assent,  it  was  announced  (in  language  broader  than  the 
case  required)  that  there  must  always  be,  where  the  seller 
is  the  party  to  separate,  not  only  an  appropriation,  but  an 
appropriation  to  which  the  vendee  has  assented  in  some 
way  or  another.2  But,  once  again,  in  a  later  case,  where 
twenty  tons  of  best  oil  had  been  ordered,  deliverable  by 
steamer,  and  to  be  sent  "free  on  board,"  —  or  on  account  of 
the  purchaser,  —  and  the  goods  were  shipped  by  the  seller, 
but  lost  at  sea,  it  was  held,  upon  a  construction  of  the  con- 
tract, and  the  method  employed  by  the  seller  in  taking  out 
the  bill  of  lading  and  invoices,  that  the  property  in  the  goods 
passed  to  the  buyer  when  they  were  placed  free  on  board, 
in  performance  of  the  contract,  and  that  he  must  bear  the 
loss.3 

The  inference  to  be  drawn  from  the  language  used  in  this 
and  still  later  English  cases  is,  that,  on  a  sale  of  unascer- 
tained goods,  the  purchaser  may,  by  his  conduct,  make  the 
seller  his  agent  both  to  appropriate  and  give  in  advance 
whatever  assent  may  be  necessary  on  his  own  part,  —  a  doc- 
trine which,  if  true,  is  so  nearly  allied  to  that  of  dispensing 
with  an  actual  assent  by  the  buyer  to  appropriation  by  the 
seller,  that  only  a  microscopic  eye  can  detect  the  distinction.4 
And  here  the  rule  of  appropriation  appears  to  rest  at  this 
day,  both  in  England  and  America  ;  though,  in  most  parts 
of  this  country,  mutual  intent  as  a  question  of  fact  would  be 
taken  as  the  material  issue  in  cases  involving  under  such 
circumstances  the  right  of  property,5 

§  263.  Rule  where  Something  more  than  Appropriation  is 
needful. — We  have  shown  how  presumptions  vary,  even  as 

1  Campbell    r.   Mersey   Docks,    14    pany  v.   De   Mattos,   32  L.   J.    Q.    B. 
C.  B.  N.  s.  412.  322 ;  Jenner  v.  Smith,  L.  R.   4  C.  P. 

2  See  also  Godts  v  Rose,  17  C.  B.     270. 

220.  5  Boswell  r.  Green,  1  Dutch.  300; 

3  Brown  v  Hare,  3  H.  &  N.  484  ;  4  Merchants'   National   Bank   v,  Bangs, 
H.  &  N.  822.  102   Mass.    195 ;    Hyde  v.  Lathrop,  2 

4  Brown  v.  Hare,  supra  .  Tregelles  v.  Abb.  N.  Y.  App.  436  ;  Birge  v.  Edger- 
Sewell,  7  H,  &  N.  571 ;  Calcutta  Com-  ton,  28  Vt.  291. 
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to  specific  chattels  which  are  made  the  subject  of  sale,  ac- 
cording as  the  chattel  is  or  is  not  in  a  deliverable  state,  or 
that  condition  in  which  the  buyer  is  bound  to  take  it.1 
Weighing,  measuring,  and  testing  are  acts  of  the  utmost 
consequence  oftentimes  for  identifying  property  to  a  sale 
contract  covering  unspecified  goods ;  and  it  may  be  safely 
added,  that  where  an  article  not  specific  is  sold,  and  some- 
thing remains  to  be  done  to  it  by  the  seller  before  despatching 
it  to  the  buyer,  the  transfer  of  property  remains  suspended, 
even  though  specific  chattels  be  already  appropriated  to 
the  contract.2  It  stands  to  reason,  moreover,  that  where 
one  thing  is  ordered  and  another  sent,  there  can  be  in 
the  setting  apart  by  the  seller  no  perfect  sale,  and  conse- 
quently no  binding  appropriation  of  specific  goods  to  the 
contract ;  any  subsequent  acceptance  by  the  buyer  of  goods 
sent  in  fundamental  variance  from  his  original  order,  or  of 
goods  sent  to  replace  what  has  once  been  appropriated  to 
the  contract,  evincing  really  a  substituted  bargain  between 
the  parties.3  And  hence,  if  goods  are  delivered  unreason- 
ably later  than  the  time  set,  or  in  excess  of  the  quantity 
named,  or  of  an  altogether  different  description  from  those 
ordered,  the  party  ordering  the  goods  may  refuse  to  receive 
them ;  for  it  cannot  be  maintained  that  the  seller,  whose 
duty  it  was  to  select  and  separate,  has  any  right  to  throw 
the  selection  from  a  larger  quantity  upon  the  buyer,  or 
stand  upon  his  own  misappropriation  of  goods  to  the  con- 
tract.4 So  where  a  sale  is  made  by  sample,  and  the  buyer 
has  not  abandoned  his  right  of  comparing  the  bulk  with  the 
sample,  or  of  verifying  the  weight,  the  seller  cannot  sue  him 
as  for  goods  bargained  and  sold,  merely  by  setting  aside  the 
specific  portion  to  await  orders,  and  then  sending  an  invoice 

1  Supra,  c  2.  held  that  a  contract  covering  this  spe- 

2  See  Prescott   v.  Locke,  51  N.  H.  rifle  lot  was  not  supplied  by  a  similar 
94;  Wanamaker  v.  Yerkes,   70  Penn.  cargo  afterwards  shipped  by  the  same 
St.  443  ;  supra,  §  255.  vessel. 

3  See  Smith  i\  Myers,  L.  R.  5  Q.  B.          *  Cunliffe  v.  Harrison,  6  Ex.  903 ; 
429,  s.  c.   L.  R.  7  Q.*  B.  (Ex.  Ch.)  139,  Levy  v.  Green,  1  E.  &  E.  969 ;  27  L.  J. 
where  goods  appropriated  to  the  con-  Q.   B.   Ill ;  Benj.  Sales,  bk.  2,  c.  5 ; 
tract  were  destroyed  by  an  earthquake  Downer    v.   Thompson,  2    Hill,    137  ; 
while  at  the  port  of  lading,  and  it  was  Rommel  v.  Wiiigate,  103  Mass.  327. 
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§264 


to  the  buyer,  with  a  draft  for  the  price,  which  the  latter  re- 
fuses to  accept.1  And  in  those  numerous  cases  of  appropria- 
tion on  condition,  —  of  which  a  familiar  instance  is  seen  in 
the  sale  expressly  conditioned  upon  immediate  payment, — 
the  title  does  riot  pass  so  as  to  enable  the  buyer  to  sue  as 
owner,  unless  full  delivery  to  that  purport  is  made  by  or 
under  the  authority  of  the  seller.2 

Where,  in  short,  as  between  buyer  and  seller,  the  nature 
of  the  case  forbids  the  supposition  that  they  had  designed 
a  transfer  of  property  immediately  upon  the  seller's  selection 
and  separation  of  the  chattels  ordered,  the  right  does  not 
completely  pass,  though  specific  chattels  are  in  fact  appro- 
priated to  the  contract.  That  the  interposition  of  implied 
conditions  embarrasses  the  whole  inquiry  concerning  a  legal 
transfer  of  ownership  in  goods  supplied  to  order,  will  appeal- 
more  fully  in  a  subsequent  chapter.3 

§  264.  Delivery  as  a  Circumstance,  in  Appropriation  of 
Specific  Chattels.  —  Delivery  is  a  circumstance  often  consid- 
ered in  connection  with  the  appropriation  of  specific  chattels 
under  a  contract.  It  is  doubtless  well  established,  as  the 
rule  both  of  England  and  America,  that  where — all  other 
things  being  equal  —  a  seller  delivers  goods  to  the  buyer,  or 
to  a  carrier  by  order  of  the  buyer,  the  appropriation  is  deter- 
mined beyond  his  power  to  recall  it,  for  the  property  has  thus 
presumably  vested  in  the  buyer.4  This  rule,  however,  is  sub- 
ject to  the  principle  of  jus  disponendi,  to  be  hereafter  noticed, 
and  may  be  controlled  by  special  stipulations  between  the 
parties.5  It  was  said,  in  Fragano  v.  Long,  by  Holroyd,  J., 
that  "  when  goods  are  to  be  delivered  at  a  distance  from  the 


1  Jenner  v.  Smith,  L.  R.  4  C.  P.  270. 

2  Godts  v.  Rose,  17  C.  B.  229. 
8  See  c.  5,  post. 

*  Fragano  v.  Long,  4  B.  &  C.  210; 
Alexander  v.  Gardner,  1  Bing.  N.  C. 
671 ;  Dutton  v.  Solomonson,  3  B.  &  P. 
682  ;  Krulder  v.  Ellison,  47  N.  Y.  36 ; 
Benj.  Sales,  bk.  2,  c.  5 ;  Arnold  v. 
Prout,  51  N.  H.  387 ;  Wing  „.  Clark, 
24  Me.  366 ;  Odell  v.  Boston  &  Maine 
R.  R.,  109  Mass.  50  ;  Magnifier  v.  Gage, 
33  Md.  344 ;  Star  Glass  Co.  r.  Long- 


ley,  64  Ga.  576.  After  delivering  or- 
dered goods  to  a  carrier,  consigned  to 
the  buyer,  it  is  too  late  for  the  seller  to 
notify  the  buyer  that  he  must  pay  a 
different  price  from  that  upon  which 
the  order  was  made,  Star  Glass  Co.  v. 
Longley,  64  Ga.  576 ;  or  change  direc- 
tions, Philadelphia  R.  v.  Wireman,  88 
Penn.  St.  264  ;  except  as  to  the  possible 
right  of  stoppage  in  transitu.  See  post, 
c.  14. 

6  Supra,  §  260. 
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vendor,  and  no  charge  is  made  by  him  for  the  carriage,  they 
become  the  property  of  the  buyer  as  soon  as  they  are  sent 
off."  1  This  is  because  a  seller  who  charges  for  the  carriage 
of  goods  is  presumed  to  have  intended  keeping  control  of 
them  during  their  transit,  and  so  prevented  the  property 
from  passing,  while  the  presumption  would  be  to  the  con- 
trary if  the  carrier's  charges  were  to  be  adjusted  between 
himself  and  the  buyer.2  Wherever  the  goods  are  sent  on 
trial,  or  contract  of  "  sale  or  return,"  or  with  special  con- 
ditions imposed,  the  property  in  the  goods  remains  still  in  the 
seller  during  their  transit.3  As  a  matter  of  fact,  appropria- 
tion can  take  place  without  a  delivery,  even  to  a  carrier  for 
the  buyer  ;  for  delivery  only  manifests  quite  plainly  a  selec- 
tion, which  might  well  be  evinced  by  acts  of  narrower  scope, 
under  fitting  circumstances.4  But  the  delivery  of  goods  to 
the  buyer  or  his  agent,  or  some  carrier  for  him,  is  a  palpable 
act  of  appropriation  by  the  seller,  whose  intent  thus  evinced 
to  transfer  the  title  absolutely  to  the  buyer  can  hardly  be 
disputed,  if  the  bill  of  lading  be  taken  out  in  the  consignee's 
name,  or  indorsed  over  to  him  without  restriction.6  Delivery 
of  possession  on  the  seller  s  part,  carrying  the  goods  to  the 
place  where  the  buyer  had  agreed  to  call  for  them,  doing  in 
fact  all  that  the  seller  was  to  do,  and  reserving  no  right  on 
his  part,  —  such  circumstances  are  highly  significant  in  estab- 
lishing full  appropriation  and  a  transfer  of  the  title  besides.6 
Delivery  of  an  absolute  bill  of  sale  of  the  goods,  too,  is  often 
tantamount  to  a  transfer  of  the  title  in  this  connection.7 

1  Fragano  v.  Long,  4  B.  &  C.  219.  6  Where  part  of  an  entire  mass  of 

2  See  Dunlop  v.  Lambert,  6  Cl.  &  goods,  such  as  coal,  brick,  or  grain,  is 
Fin.   600;     Benj.    Sales,  bk.  2,  c.   5;  sold,  and  the  purchaser  is  allowed  to 
Aldridge   v.  Johnson,  7  E.  &  B.  885 ;  take  possession  of  the  whole  for  the 
Blanchard  v.  Page,  8  Gray,  281.  purpose  of  enabling  him   to   separate 

8  Swain  v.  Shepherd,  1  Moo.  &  Rob.  the  part  sold,   the    title  to    that  part 

223.  passes  to  the  purchaser,  and  he  may 

4  See  Aldridge  v.  Johnson,  7  E.  &  retain  the  whole  till  he  has  had  suffi- 
B.  885 ;  Blackb.  Sales,  128.  cient  time  to   separate  and   take   the 

5  Merchants'  Nat.  Bank  v.  Bangs,  part  which  belongs  to  him.     Lamprey 
102  Mass.  291  ;  Magruder  r.  Gage,  33  v.   Sargent,   58   N.   H.   241  ;    Weld   v. 
Md.  344 ;  Griffith  v.  Ingledew,  6  S.  &  Cutler,  2  Gray,  195.     And  see  Wash- 
R.  429;  Alexander  v.  Gardner,  1  Bing.  burn  Iron  Co.   v.   Russell,  130  Mass. 
N.  C.  671 ;  infra,  as  to  jus  disponendi,  543. 

and  delivery,  cs'.  4,  7.  7  Paine  v.  Young,  56  Md.  314. 
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§  265.  Summary  of  the  Doctrine  of  Appropriation  under  a 
Sale  Contract.  —  Evidently,  this  whole  subject  of  appropriating 
specific  chattels  to  a  sale  contract,  so  as  to  pass  the  property 
right,  is  replete  with  difficulty ;  and,  in  view  of  the  control- 
ling influence  which  mutual  intent  must  always  exert  over 
mere  presumption,  it  might  well  be  asked  whether  the  Eng- 
lish courts  have  not  labored  too  much  to  put  a  fine  edge  upon 
tools  of  little  practical  utility.  The  present  results  seem 
to  establish:  (1.)  that  various  meanings  may  be  assigned  to 
the  word  "  appropriation,"-  -  its  more  legitimate  scope  being 
limited  to  the  selecting,  separating,  setting  apart,  and  so 
identifying,  specific  goods  to  the  sale  contract,  while  in  legal 
discussion  the  word  is  often  extended  through  the  labyrinth 
of  conditions  and  special  stipulations,  so  as  to  comprehend 
the  complete  shifting  of  a  title  to  unspecified  chattels  from 
seller  to  buyer ;  (2.)  that  there  is  doubt  under  the  authori- 
ties as  to  whether  an  appropriation  can  in  any  sense  ever  be 
said  to  take  place  without  an  actual  assent  of  some  sort  by 
the  buyer  to  the  seller's  selection,  —  though,  be  it  on  the 
postulate  that  the  seller  was  authorized  in  advance  to  give 
the  buyer's  assent,  or  that  appropriation  was  made  because 
of  the  nature  of  the  contract  by  the  seller  alone,  there  can  be 
no  doubt  that  the  complete  specifying  of  chattels  to  the  con- 
tract, so  as  ordinarily  to  carry  the  property,  is,  under  suitable 
circumstances,  made  by  the  seller,  without  requiring  the 
buyer's  subsequent  assent.  Concerning  the  latter  point,  it 
is  suggested  that  where  an  order  is  sent  for  goods  of  a  certain 
description,  at  a  certain  price,  there  is  a  proposal ;  and  that 
by  identifying  specific  property  exactly  as  ordered,  and  set- 
ting it  apart  at  the  price  for  the  ordering  party,  there  is  an 
acceptance  of  the  proposal ;  and  the  case,  at  once,  stripped  of 
all  collateral  qualifications  and  reservations,  ought  to  be  that 
of  a  full  bargain  for  specific  goods,  without  waiting  for  the 
buyer's  further  acceptance  of  the  seller's  acceptance,  though 
the  buyer  might  reserve  a  right  of  approval  as  a  prerequisite 
of  property  transfer.1 

1  See  supra,  c.  2,  as  to  the  shifting  of  presumptions,  even  in  the  case  of  sales 
of  specific  goods. 
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And  as  to  appropriation,  in  the  sense  of  rendering  the  eon- 
tract  of  sale  one  in  which  the  minds  of  the  parties  meet  on 
specific  goods,  the  proper  rule  appears  to  be,  that  the  party 
upon  whom  the  first,  or  it  may  be  the  only,  act  of  appropria- 
tion devolves,  can  make  his  choice  by  selecting,  separating, 
and  setting  apart,  and  so  distinctly  identifying,  the  things 
to  the  contract ;  that  while  these  acts  are  only  partially  per- 
formed, the  appropriation  on  his  part  is  incomplete ;  but  that, 
upon  full  performance  thereof,  his  choice  is  complete  and 
irrevocable  as  concerns  the  transfer  of  property,  without 
waiting  for  the  other  party's  assent.  Thus,  if  the  seller  offers 
to  sell  the  buyer  certain  oil,  in  casks  which  the  latter  shall 
select  from  the  warehouse,  the  appropriation  devolves  upon 
the  buyer,  and,  upon  the  latter's  selection  of  the  casks  and 
setting  them  apart,  the  property  presumably  vests  in  him,  as 
under  an  acceptance  of  the  seller's  proposal.  On  the  other 
hand,  if  the  nature  of  the  agreement  leaves  the  seller  to  select 
and  set  apart  the  oil,  his  choice  being  concluded  with  the 
intention  unconditionally  to  set  apart  for  the  buyer,  the  prop- 
erty vests  in  the  latter.  But,  once  more,  there  may  be  some- 
thing in  the  agreement  which  shows  that  to  the  selection  of 
the  one  party  the  other  has  reserved  a  right  of  verifying, 
participating  in,  or  in  some  way  assenting  to,  the  appropria- 
tion, so  as  to  make  sure  that  it  was  the  suitable  specific  chat- 
tel contracted  for ;  and  here  the  specifying  of  goods  to  the 
contract  requires  mutual  acts  before  it  can  take  full  effect  in 
vesting  the  property  of  goods  in  the  buyer.  Intent,  in  any 
case,  is  the  paramount  consideration ;  the  practical  difficulty 
being  to  ascertain  this  intent  when  there  is  scanty  evidence. 

§  266.  How  Appropriation  is  constituted,  where  Chattels  are 
made  to  Order.  —  What  shall  constitute  appropriation  so  as  to 
carry  the  property  to  chattels  manufactured  to  order?  In 
Mucklow  v.  Mangles,  it  is  held  that  no  property  shall  vest  in 
an  unfinished  chattel  until  it  is  finished  and  delivered.  Here  a 
barge-builder  had  undertaken  to  build  a  barge  to  order;  the 
party  for  whom  it  was  ordered  had  advanced  money  before 
the  work  was  begun,  and  afterwards  paid  to  its  full  value ; 
and  the  work,  still  under  the  builder's  control,  had  just  been 
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completed,  to  the  painting  of  the  party's  name  on  the  stern. 
But,  as  the  builder  had  not  delivered  or  tendered  the  barge 
to  the  party  for  whom  it  was  intended,  the  property  therein 
was  adjudged  to  go  to  the  maker's  assignees  in  bankruptcy, 
and  not  to  the  intended  buyer.1  Tripp  v.  Armitage,  likewise 
the  case  of  a  bankrupt  builder,  involved  the  title  to  sashes 
and  other  building  materials  used  in  constructing  a  house  to 
order ;  and  it  was  held  that,  there  being  no  bargain  for  the 
specific  articles,  but  a  contract  to  make  up  materials  and 
work  them  into  the  house,  the  property  therein  did  not  pass 
until  they  were  affixed  to  the  freehold.2  In  Fairfield  Bridge 
Co.  v.  Nye,  a  bridge-builder's  creditors  attached  materials 
before  the  work  was  done,  though  partially  paid  for ;  and  it 
was  held  that  the  property  to  the  unfinished  piers  had  not  as 
yet  passed  from  the  builder  to  the  bridge  company.3  A 
tender  of  the  finished  chattel,  followed  by  the  customer's  re- 
fusal to  take  it,  is  held  insufficient  to  pass  the  property  from 
the  maker;  and  so  with  other  evidence  of  a  disposition  not 
to  accept  the  appropriation.4  But,  on  the  other  hand,  in 
Wilkins  v.  Bromhrad,  the  appropriation  of  a  green-house  made 
to  order  was  considered  complete  so  as  to  transfer  the  prop- 
erty to  the  buyer,  where  the  latter,  on  being  informed  that 
the  article  was  finished,  remitted  the  price  as  requested, 
without  seeing  it,  and  asked  the  builder  to  keep  the  green- 
house until  he  should  send  for  it.5  And  the  buyer  is  held 
to  have  sufficiently  assented  to  the  appropriation,  so  as  to 
enable  the  maker  to  sue  as  for  goods  bargained  and  sold, 
where,  notwithstanding  his  delay  to  pay  in  full,  he  admits 


1  Mucklow   v.   Mangles,   1    Taunt. 
318.     And  see   Merritt  v.   Johnson,   7 
Johns.  473. 

2  Tripp  v.  Armitage,  4  M.  &  W.  687. 
And  see  Johnson  v.  Hunt,  11  Wend. 
135. 

8  Fairfield  Bridge  Co.  v.  Nye,  60 
Me.  372.  And  see  Shaw  v.  Smith,  48 
Conn.  306,  which  intimates  that  as  to 
the  maker's  attaching  creditors  his 
title  will  less  readily  be  considered  as 
passing  in  the  unfinished  chattels,  than 
where  the  controversy  is  between  the 


contracting  parties  themselves.  Pay- 
ment of  full  price  is  not  a  conclusive 
fact,  especially  if  fraudulently  pro- 
cured. Ib.  And  see  post,  §  270. 

4  Moody  v.  Brown,  34  Me.  107; 
contra,  Bement  v.  Smith,  15  Wend.  493. 
And  see  Halterline  v.  Rice,  62  Barb. 
503 ;  Gammage  r.  Alexander,  14  Tex. 
414;  Mclntyre  v.  Kline,  30  Miss.  361; 
Rider  v.  Kelley,  32  Vt.  268. 

6  Wilkins  v.  Bromhead,  6  M.  &  Gr. 
.963. 
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that  the  chattel  was  made  to  his  order,  and  by  acts  manifests 
the  accepting  conduct  and  disposition.1 

The  leading  principle  still  to  be  traced  is  that  of  appropri- 
ation ;  but  here  the  circumstances  should  show,  according 
to  the  current  of  authority,  not  so  much  that  a  price  had 
been  paid,  or  appropriation  made  by  the  seller,  as  that  there 
had  been  some  mutual  act  of  the  parties,  with  or  without 
payment,  by  which  the  manufactured  thing  when  finished,  or 
nearly  so,  was  offered  and  accepted,  whether  expressly  or  by 
implication,  as  a  fulfilment  of  the  contract  to  furnish  it.  Nor 
matters  it,  so  far  as  rights  and  risks  of  title  to  the  unfinished 
chattel  are  concerned,  that  the  buyer  was  to  furnish  certain 
things  necessary  to  their  completion ;  the  maker  is  as  yet  the 
owner.2  But  the  appropriation  of  the  tiling  having  once 
been  clearly  manifested,  and  the  chattel,  being  already  manu- 
factured, delivered  in  a  state  of  completion  to  the  buyer,  and 
substantially  accepted  by  him  and  paid  for,  —  acts  more  than 
sufficient,  ordinarily,  for  appropriating  specific  chattels  to  the 
contract,  —  the  transfer  of  property  will  be  presumed  to  have 
taken  place,  notwithstanding  special  reservations  under  the 
agreement  for  the  purpose  of  securing  the  buyer  against  pos- 
sible faults  in  the  construction  of  the  chattel,  provided  that 
such  reservations  do  not  amount  to  a  postponement  of  prop- 
erty transfer  altogether  until  the  chattel  has  been  tested.3 
Actual  delivery  by  the  manufacturer  is  not  always  a  prerequi- 
site to  the  transfer  of  the  property  in  the  thing ;  especially  if 
all  has  been  done  by  him  in  conformity  with  his  contract,  and 
notice  given  to  the  buyer  to  come  and  take  the  finished  thing, 
as  it  was  the  duty  of  the  latter  to  do.4 

§  267.  The  Same  Subject.  —  But,  where  the  intent  of  the 
parties  has  been  distinctly  manifested  to  the  effect  that 


1  Elliott  v.  Pybus,  10  Bing.  512; 
Goddard  v.  Binney,  115  Mass.  450. 
And  see  Story  Sales,  §§  233,  315; 
Benj.  Sales,  bk.  2,  c.  5. 

*  McConihe  u.  N.  Y.  &  Erie  R.  E. 
Co.,  20  N.  Y.  495. 

3  Mount  Hope  Iron  Co.  v.  Buffin- 
ton,  103  Mass.  62.  Here  an  engine 
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was  made  to  order,  delivered,  and  paid 
for,  but  a  margin  was  reserved  until 
the  engine  should  "  be  started  in  a  sat- 
isfactory manner."  The  case  was  dis- 
tinguished from  Phelps  v.  Willard,  16 
Pick.  29. 

4  Goddard    v.    Binney,   115    Mass. 
450. 
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the  property  shall  vest  in  the  purchaser  before  the  article  is 
fully  made,  this  intent  shall  prevail.  One  circumstance  of 
material  bearing  relates  to  the  method  of  purchase  ;  as,  for 
instance,  the  payment  of  the  purchase-money  by  instalments 
at  different  stages ;  though  the  advance  even  of  the  whole 
purchase-money  would  be  by  no  means  decisive.1  Another 
influential  circumstance  is  that  of  employing  some  overseer 
or  other  agent,  on  behalf  of  the  intended  buyer,  to  superin- 
tend the  work  as  it  advances.  Yet  the  stipulation  for  em- 
ployment of  this  kind  is  not  necessarily  inconsistent  with  a 
right  of  ownership  of  the  unfinished  chattel  reserved  in  the 
maker ;  the  extent  of  such  superintendence  somewhat  affect- 
ing the  case.2  These  two  circumstances  conjoined,  however, 
are  so  greatly  favored  for  overcoming  the  presumption  of 
property  in  the  maker,  in  certain  English  shipbuilding  cases, 
that  a  rule  is  sometimes  deduced  from  them  which  the  Amer- 
ican decisions  do  not  appear  equally  to  sanction.  Thus,  as 
a  rule  of  construction,  to  determine  the  mutual  intent  in 
shipbuilding  contracts,  the  English  cases  hold,  that,  if  the 
intended  buyer  is  to  put  his  own  superintendent  over  the 
work,  and  pay  by  instalments,  this  is  equivalent  to  an  express 
provision,  that,  on  payment  of  the  first  instalment,  the  general 
property  in  so  much  of  the  vessel  as  is  then  constructed  shall 
vest  in  the  buyer,  and  so  on  with  the  payment  of  further 
instalments.3  But  in  some  American  cases,  presenting  similar 
facts,  the  contrary  has  been  held  ;  and  the  doctrine  of  this 
country  appears  to  be  against  presuming  a  mutual  intent  for 

1  See  Mucklow  v.  Mangles,  1  Taunt,  the  buyer,  such  as  the  registry  of  the 
318;  Merritt  v.  Johnson,  7  Johns.  473;  vessel  in    the  buyer's   name.      Some 
Fairfield   Bridge    Co.   v.  Nye,  60  Me.  extra-judicial  expressions  in  this  case 
372 ;  Halterline  v.  Rice,  62  Barb.  593.  tending  to  broaden  the  rule  so  as  to 

2  See  Tripp  v.  Armitage,  4  M.  &  W.  allow   of   a   specific    appropriation   of 
687.  parts  of  an  incomplete  chattel  while  in 

3  Woods   v.   Russell,   5  B.   &  Aid.  progress  of  manufacture,  are  discoun- 
942 ;    Clarke   v.    Spence,  4  Ad.  &  El.  tenanced  by  Clarke  v.  Spence,  which 
467  ;  Wood  v.  Bell,  5  E.  &  B.  772  ;  s.  c.  tends  to  limit  the  doctrine.     Wood  r. 
6  E.  &  B.  355.    These  decisions  upheld  Bell  follows  the  authority  of  the  two 
the  buyer's  title  as  against  the  seller's  former  cases.      And    see    McBain    v. 
assignees  in   bankruptcy.     In  Woods  Wallace,  6  App.  Cas.  588.     As  to  the 
v.  Russell  there  were  other  special  cir-  builder's   lien   for    unpaid   instalments 
cumstances,  on  which  little  stress  was  under  such  contracts,  see  In  re  Liud- 
laid,  but  tending  to  show  property  in  say,  L.  R.  10  Ch.  405. 
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transfer  of  property  in  an  unfinished  ship  or  other  chattel,  to 
attach  at  different  stages  on  payment  of  instalments,  and 
because  of  the  supervision  of  the  work  on  the  intended  buy- 
er's behalf;  but  rather  to  require  the  buyer  to  wait  for  his 
title  until  the  work  is  completed.1  Yet  neither  in  England 
nor  America  is  this  question  treated  as  other  than  one  con- 
cerning the  interpretation  of  a  contract,  to  ascertain  the  true 
intent  of  parties  ;  the  point  of  difference  between  the  cases 
not  being  vital,  but  going  only  to  construction  and  the  burden 
of  proof.2 

§  268.  The  Same  Subject.  —  Appropriation,  in  short,  may 
take  place  in  any  unfinished  article  as  such,  so  as  to  transfer 
to  the  buyer  the  ownership  thereof  as  in  a  specific  chattel. 
For  instance,  a  party  who  agrees  to  purchase  a  vessel  as  it 
then  stands,  leaving  the  work  of  finishing  it  out  of  consider- 
ation in  his  contract  of  sale,  makes  a  perfectly  valid  bargain 
for  a  specific  thing ;  though  buying  it  under  a  contract  to 
have  it  finished  and  delivered  would  be  quite  a  different 
matter.3  Ordinarily,  a  contract  for  the  sale  of  a  chattel  not 
yet  finished  must  be  regarded  as  executory;  but,  if  the  par- 
ties have  manifested  their  intent  that  the  transfer  of  property 
shall  take  place  in  the  unfinished  product  at  once,  that  inten- 
tion will  take  effect.4  Delivery  in  such  cases,  as  elsewhere,  is 


1  Andrews  v.  Durant,  1  Kern.  35 ; 
Elliott  v.   Edwards,   6    Vroom,    265; 
Green   v.   Hall,   1   Houst.  506;    Story 
Sales,  §  234;  Williams  v.  Jackman,  16 
Gray,    514 ;  Briggs  v.   Light   Boat,   7 
Allen,  287 ;    Scull  v.  Shakespear,    75 
Penn.  St.  297;  81  Penn.  St.  18.     But 
Sandford  v.   Wiggins    Ferry  Co.,    27 
Ind.   522,  prefers    the    English    rule. 
And  see  11  Humph.  206.     Clarkson  v. 
Stevens,   106  U.    S.  505,  recently  an- 
nounces as  the  doctrine  of  the  Supreme 
Court  of  the  United  States   an  indis- 
position to    make  any  such  arbitrary 
rule  as  in  Woods  v.  Russell,  supra,  but 
to  carry  into  effect  the  intent  of  the 
parties  as  gathered  from  the  terms  of 
the  contract  and  all  the  attendant  cir- 
cumstances. 

2  See  Bigelow,  C.  J.,  in  Briggs  v. 
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Light  Boat,  supra;  Elliott  v.  Edwards, 
supra;  Mr.  Justice  Matthews  in  Clark- 
son  v.  Stevens,  106  U.  S.  505. 

3  See  Laidler  v.  Burlinson,  2  M.  & 
W.  602. 

4  On  this  ground  is  justified  a  late 
English     decision,    rendered    upon    a 
somewhat  extraordinary  state  of  facts, 
and  to  the  effect  that  the  property  in 
the  chattels  had  passed  to  the  buyer. 
A  brickmaker  in  embarrassed  circum- 
stances  agreed   to  sell  to   one   of  his 
creditors  a  large  quantity  of  unfinished 
bricks.     The  buyer,  who  had  in  fact 
by  his   advances  paid   full   considera- 
tion, sent  his  agent  to  take  delivery. 
The  bricks  were  distinctly  ascertained 
and  pointed  out.     The  buyer's  agent 
then    asked,   "  Do     I    clearly    under- 
stand that  you  are  prepared,  and  will 
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a  significant  fact  in  proof  of  a  completed  sale  and  transfer  of 
title  ;  and  so,  too,  an  absolute  bill  of  sale,  which  would  be 
more  appropriate  where  the  seller  had  yet  to  finish  the  thing ; 
for  one  may  buy  an  unfinished  chattel  outright,  on  the  under- 
standing that  the  seller  should  finish  it  for  the  buyer,  and 
retain  possession  longer  for  that  purpose.1 

But  as  to  materials  designed  for  an  unfinished  chattel,  and 
not  affixed  thereto,  —  such  as  cordage,  or  a  rudder,  bought 
for  some  particular  ship  by  the  seller  of  the  ship,  —  it  will 
still  be  presumed,  notwithstanding  a  constructive  change  of 
ownership  in  the  unfinished  chattel,  that  the  property  to  these 
still  remains  in  such  seller,  if  they  have  not  been  so  incorpo- 
rated with  the  principal  thing  as  to  become  part  of  it.2  The 
mutual  agreement  of  the  parties,  clearly  expressed,  may 
affect  this  rule,  however.3 

The  approval  of  the  buyer's  own  agent  will  conclude  the 
buyer  himself  as  to  acceptance  of  work  made  to  order ;  but 
this  approval  must  go  directly  to  the  point  of  accepting  the 
product.4  Acceptance  merely  with  the  intent  of  pronounc- 
ing materials  suitable  for  the  structure  constitutes  no  ac- 
ceptance of  the  structure  into  which  those  materials  are 
worked.5 

§  269.  The  Same  Subject ;  Summary  of  the  Doctrines  as  to 
Chattels  made  to  Order.  —  On  the  whole,  it  may  be  said  that 
the  rule  as  to  chattels  manufactured  to  order  is  not  different 
in  essence  from  that  of  other  chattels  not  specific,  which 
require  appropriation ;  only,  since  we  are  still  regarding  pre- 
sumptions, that  the  buyer's  assent  given  in  advance,  or  the 


hold  and  deliver  this  said  quantity 
of  bricks  ?  "  And  the  answer  was, 
"  Yes."  Young  v.  Matthews,  L.  R.  2 
C.  P.  127.  Cf.  Crofoot  v.  Bennett, 
2  Comst.  258. 

1  Thorndike  o.  Bath,  114  Mass.  116. 
Perhaps  this  transfer  holds  especially 
good  as  between  the  parties  them- 
selves ;  for  fraud  upon  creditors  of  the 
seller,  by  leaving  him  in  visible  posses- 
sion, might  bias  the  decision  of  a  ease 
otherwise.  Cf.  Shaw  v.  Smith,  48 
Conn.  306 ;  post,  §  270. 


2  Wood  v.  Bell,  5  Ell.  &  B.  772  ;  6 
Ell.  &  B.  355  ;  Tripp  r.  Armitage,  4  M. 
&  W.  687  ;  Johnson  v.  Hunt,  11  Wend. 
135;  contra,  Woods  v.  Russell,  5  B.  & 
Aid.  942 ;  Goss  v.  Quinton,  3  M.  &  G. 
825. 

3  Brown  v.  Bateman.  L.  R.  2  C.  P. 
272. 

4  Young  v.  Matthews,  L.  R.  2  C.  P. 
127  ;    Clarke  v.    Spence,  4  Ad.  &  El. 
467. 

6  Tripp  v.  Armitage,  4  M.  &  W.  687. 
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seller's  appropriation  made  without  distinct  assent  to  the  ap- 
propriated thing  on  the  buyer's  part  (which,  we  have  seen, 
may  often  suffice,  in  the  general  instance  of  unspecified  goods 
under  a  contract  of  sale,  to  accomplish  the  transfer  of  prop- 
erty, or  at  least  the  risks  of  title,  from  seller  to  buyer),  is  not 
so  readily  presumed  to  have  effected  the  full  transfer  of  a 
thing  not  existing  at  all  when  ordered,  requiring  more  than 
separation  and  setting  apart,  or  even  selection,  and  necessa- 
rily dependent,  for  its  intrinsic  value,  upon  the  quality  of  the 
workmanship  bestowed  upon  it.  If  I  order  so  many  gallons 
of  a  certain  oil  from  a  reputable  firm,  I  may  readily  be  sup- 
posed to  have  left  to  them  the  separation  and  setting  apart, 
or,  as  some  would  say,  given  my  assent  to  the  appropriation 
in  advance  ;  not  so  readily,  however,  where  I  order  a  carriage 
built  after  a  certain  pattern.  Common  prudence  suggests,  in 
the  latter  case,  a  suspension  of  transfer  until  the  work,  sub- 
stantial^ finished,  has  been  examined  or  tested,  or,  at  all 
events,  admitted  to  be  satisfactory.  The  manufacturer  is  not 
supposed  to  be  an  unbiassed  judge  of  his  own  workmanship, 
though  an  honest  merchant  might  be  of  goods  on  hand  for 
sale.  And  yet  the  parties  to  a  contract  may  make  it  what 
they  like,  and  give  the  advantages  of  a  bargain  to  one  or  the 
other.  That  the  circumstances  attending  a  particular  trans- 
action for  manufacturing  chattels  to  order  may  have  been 
such  as  to  disclose  a  mutual  intent  that  the  property,  or  at 
least  the  risks  attending  title,  to  the  thing,  when  finished, 
shall  pass  to  the  customer,  without  awaiting  his  subsequent 
acceptance ;  that  upon  the  interpretation  of  some  such  con- 
tracts a  court  might  pronounce  that  the  buyer  had  previously 
authorized  the  seller  to  make  full  appropriation  for  him,  with 
much  the  same  consequences  as  in  other  instances  of  appro- 
priating specific  chattels  to  a  contract  of  sale,  —  we  have 
little  question.1 

§  270.    Property  Transfer  may  pass  for  Certain  Purposes  only  ; 

Rule  as  to  Creditors,  etc.  —  The  doctrine  of  property  transfer 

in  chattels  not  specific  becomes  still  further  complicated  by 

the  circumstance,  often  indicated  by  the  authorities,  that  the 

1  See  Goddard  v.  Binney,  115  Mass.  450. 
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ownership  may  designedly  pass  for  some  purposes,  and  not 
for  others.  Thus,  under  certain  contracts  presented  for  judi- 
cial consideration,  the  buyer  may  be  plainly  saddled  with  the 
risks  of  loss  before  the  goods  come  to  his  possession,  while 
yet  it  is  doubtful  whether  the  rights  of  property,  the  full  priv- 
ileges of  ownership,  have  passed  to  him.1  Again,  it  is  a  prin- 
ciple supported  by  many  American  authorities,  that  title  to 
personal  property  may  have  passed,  as  between  the  parties  to 
the  contract  of  sale,  and  nevertheless,  for  want  of  an  actual, 
visible,  and  substantial  change  of  possession,  be  pronounced 
invalid  against  the  seller's  creditors,  and  liable  to  attachment 
by  them,  on  the  ground  that  one  gains  a  fictitious  credit  with 
the  public  by  seeming  to  be  the  owner  of  that  which  does  not 
in  fact  belong  to  him.2 


CHAPTER  IV. 
SELLER'S  RESERVATION  OF  THE  jus  DISPONENDI. 

§  271,  How  the  Seller  may  reserve  the  Dominion  of  the 
Thing.  —  Before  passing  from  the  subject  of  property  transfer 
in  chattels,  specific  and  non-specific,  it  is  proper  to  notice 
how  our  general  rules  of  construction  may  be  affected  by  the 
seller's  reservation  of  rights  which  are  inconsistent  with  an 
intention  on  his  part  of  absolute  and  immediate  surrender  of 
ownership  to  the  buyer.  The  seller  naturally  seeks  payment 
for  his  goods  before  finally  parting  with  them,  and  acts  ac- 
cordingly, however  much  he  may  choose  to  disguise  the  mo- 

1  Cf.  opinions  of  judges  in  Calcutta  v.  Crowley,  24   Mich.  492.    But   the 
Co.  v,  De  Mattos,  32  L.  J.  Q.  B.  322 ;  general  rule  in  England  and  America 
Castle   v.  Playford,   L.  R.  5  Ex.  165;  is,  that  the  continued  possession  by  the 
Martineau  v.  Kitching,  L.   R.  7  Q.  B.  seller  of  goods  he  has  sold  is  a  fact 
436.  going*  to   show   fraud  upon  creditors, 

2  See  Birge    v.    Edgerton,   28   Vt.  but  not  such  a  fraud  per  se.     Benj. 
291 ;  Lewis  v.  Swift,  54  III.  436  ;  Miller  Sales,  bk.  3,  pt.  2,  c.  2,  §  4  ;  Martin- 
v.  Garman,  69  Penn.  St.  134;  Shaw  v,  dale  v.  Booth,  3  B.  &  Ad.  498;  2  Kent 
Smith,  48  Conn.  306;  First  Nat.  Bank  Com.  616;  infra,  c.  16. 
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tive,  out  of  delicacy  towards  his  customer.  •  This  holding 
back  of  the  seller's  title  is  known  in  the  courts  as  the  seller's 
reservation  of  the  jus  disponendi,  and  the  rules  apply  usually 
to  goods  the  subject  of  bargain  between  parties  who  are  far 
apart,  and  to  unspecified  goods  ordered  by  the  buyer  rather 
than  to  specific  property  ;  and  though  the  seller's  usual  rea- 
son for  holding  his  right  of  ownership  is  to  secure  his  price, 
he  may  doubtless  pursue  the  same  course  from  other  motives. 

It  cannot  be  too  often  repeated,  in  the  course  of  our  pres- 
ent investigation  as  to  the  leading  consequences  of  a  contract 
of  sale,  that  intention  of  the  parties  is,  after  all,  the  funda- 
mental inquiry  ;  that  all  the  roads,  however  circuitous,  lead 
to  the  same  centre  ;  and  hence  that  the  final  issue  in  any 
case  becomes  a  simple  one  of  fact,  for  which  very  reason 
legal  rules  of  presumption  must  often  appear  contradictory. 
It  follows  that,  notwithstanding  one  may  have  ordered  chat- 
tels to  be  sent  him,  which  the  seller  has  fully  appropriated  to 
the  contract,  —  in  other  words,  notwithstanding  a  bargain 
has  been  made  between  the  parties  of  specific  goods,  —  the 
property  therein  cannot  pass  to  the  buyer,  so  long  as  the 
seller's  act  with  reference  to  the  chattels  is  such  as  to  repel 
the  usual  inference.  The  act  of  appropriation  is,  under  such 
circumstances,  said  to  be  provisional  or  conditional ;  and  it  is 
often  a  nice  question  to  determine  whether  appropriation  in  a 
certain  case  is  of  this  character  or  an  absolute  one.1 

§  272.  Rule  of  Reservation  applies  especially  to  Delivery 
through  a  Carrier.  —  The  cases  under  the  present  head  are 
arranged  with  especial  reference  to  the  method  of  making 
delivery  through  a  carrier.  In  the  delivery  of  ordered  goods 
to  a  common  carrier,  as  we  have  shown,  or  to  the  buyer's 
own  agent,  or  to  the  buyer  himself,  the  presumption  is,  that 
appropriation  is  an  accomplished  fact,  so  that  the  title  has 
finally  passed  to  the  buyer.2  Placing  the  goods  in  the  buyer's 
own  receptacle  (whether  it  be  on  board  his  vessel,  or  into 
sacks,  casks,  and  the  like,  furnished  by  him),  or  where  the 

1  Benj.  Sales,  bk.  2,  c.  6.  for  the  buyer.     Hunter  v.  Wright,  12 

*  Supra,  §  264.  This  rule  extends  Allen,  548.  And  see  post,  Delivery, 
to  a  delivery  made  to  a  warehouseman  c.  7. 
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buyer  had  agreed  to  take  them  —  is  a  strong  circumstance  in- 
dicative of  an  executed  intention  to  appropriate  on  the  seller's 
part.1  But  it  would  be  different  where  the  seller  sends  goods 
not  ordered,  in  the  hope  of  inducing  a  sale ;  for  that  delivery 
to  a  carrier  which  charges  a  purchaser,  as  delivery  to  him 
from  the  seller,  must  have  been  under  some  express  or 
implied  authority  from  the  purchaser.2 

§  273.  The  Same  Subject ;  Where  Bill  of  Lading  is  taken  out. 
—  Now,  supposing  the  seller,  in  sending  goods  by  a  vessel  or 
other  carrier,  to  have  taken  out  a  bill  of  lading  or  similar 
document,  a  new  circumstance  is  presented.  The  rule  of 
presumption  becomes  this :  that  the  carrier  thereby  agrees  to 
take  the  goods  as  bailee  for  the  person  whose  name  is  therein 
indicated  as  the  one  for  whom  the  goods  are  to  be  carried  ; 3 
and,  this  bill  being  made  out  to  the  seller  or  order,  the  carri- 
er's engagement  is  prima  facie  to  carry  the  goods  for  and  on 
account  of  the  seller,  to  be  delivered  to  him  in  case  it  should 
not  be  assigned  or  indorsed ;  but  if  it  should,  then  to  his 
assignee  or  indorsee.4  On  the  other  hand,  taking  out  the 


1  See  Aldridge  v.  Johnson,  7  E.  & 
B.  885;  supra,  §  264  ;  Coleridge,  C.  J., 
in  Ogg  v.  Shuter,  L.  R.  10  C.  P.  159 ; 
Washburn   Iron  Co.   v.    Russell,    130 
Mass.  543. 

2  Cobb  v.  Arurfdel,  26  Wis.  553. 

8  Brandt  v.   Bowlby,  2  B.   &   Ad. 
932;  Wilmshurst  v.   Bowker,  7  M.  & 
Gr.  882  ;  Ellershaw  v.  Magniac,  6  Ex. 
570 ;  Benj.  Sales,  bk.  2,  c.  6  ;  Wait  v. 
Baker,  2  Ex.  1 ;  Key  v.  Cotesworth,  7 
Ex.   595;    Merchants'    Nat.    Bank    v. 
Bangs,  102  Mass.  295  ;  Griffith  v.  Ingle- 
dew,  6   S.   &  R.   429;    Blanchard   v. 
Page,  8  Gray,  281 ;  Shepherd  v.  Har- 
rison, L.  R.  4  Q.  B.  196;  s.  c.  L.  R.  4 
Q.  B.   493;  s.   c.  L.  R.  5  H.  L.  116 
Halliday   v.    Hamilton,   11  Wall.  560 
Marine  Bank  v.  Wright,  48  N.  Y.  1 
Ward  v.  Taylor,  56  III  494. 

4  Ib.  The  above  doctrine  is  applied 
in  a  leading  English  case,  where  the 
seller  had  agreed  with  the  customer 
for  payment  of  price  on  delivery  of  the 
bill  of  lading.  The  bill  of  lading,  made 
out  to  the  seller's  order,  was  brought 


to  the  customer,  and  presented  unin- 
dorsed  ;  the  latter  made  sundry  objec- 
tions to  the  sale  ;  and  when  he  finally 
offered  the  price,  and  said,  "  I  accept," 
the  seller  refused  to  take  his  money 
and  indorse  over,  but  took  the  bill 
from  the  counter  and  presently  sold 
the  goods  to  another  customer,  indors- 
ing the  bill  to  him.  The  goods  after- 
wards arrived  in  port,  and,  their  mar- 
ket value  having  risen  considerably, 
the  first  customer  went  and  took  part 
of  the  cargo  ;  but  the  court  held  that, 
by  reserving  the  jus  disponendi  under 
the  bill  of  lading,  the  seller  had  been 
enabled  to  defeat  the  sale,  and  that  the 
second  customer  could  sue  the  first  in 
trover  as  owner  of  the  cargo.  Wait  v. 
Baker,  2  Ex.  1. 

There  is  no  rule  of  law,  which,  in 
absence  of  usage,  obliges  the  seller  of 
goods  who  delivers  them  to  a  rail- 
road company  to  be  first  transported 
on  their  road,  and  thence  forwarded 
by  the  company  on  a  steamboat  to  the 
purchaser,  to  take  out  an  "internal 
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bill  of  lading  in  the  buyer's  name  affords  presumptive 
evidence  on  the  seller's  part  of  an  intent  to  transfer  the 
title.1 

This  rule  of  presumption  holds  good,  even  though  the 
goods  be  delivered  on  what  might  be  termed  the  buyer's  own 
vessel ;  the  question  being  not  one  of  a  carrier's  authority 
from  the  buyer,  but  whether  the  captain  or  other  carrier  took 
the  goods  with  the  qualification  which  the  seller  had  the 
right  to  impose  before  delivering  them  at  all.2  But  no  fraud- 
ulent procurement  of  bills  of  lading  in  his  favor  can  avail  the 
seller  to  obstruct  the  acquisition  of  title  in  the  buyer.3 

The  prima  facie  case  afforded  by  the  circumstance  of  tak- 
ing out  a  bill  of  lading  to  the  seller's  order  may  be  rebutted 
by  proof  that  the  seller,  though  pursuing  this  form,  did  so 
with  the  intent,  nevertheless,  of  divesting  himself  of  the 
rights  of  property.  Thus,  where  a  seller  had  indorsed  the 
bill  of  lading  to  the  buyer  specially,  sending  it  to  his  own 
agent,  and  the  goods  were  lost  before  the  bill  was  delivered 
to  the  buyer,  it  was  held  upon  the  facts  that  the  buyer  must 
bear  the  loss  ;  the  contract  being  here  to  ship  the  goods  "  free 
on  board."4  It  is  not  always  easy,  however,  to  reconcile 
such  cases  with  those  following  the  ordinary  rule,  unless  it  be 
explained  by  the  manifest  reluctance  of  the  courts  to  make  a 
seller's  precautionary  measures,  taken  simply  for  securing  his 
rights,  redound  to  the  advantage  of  the  other  party,  so  as  to 
exempt  him  from  the  ordinary  risks  of  transit.  Chief  Justice 
Cockburn  has  observed  upon  this  discrepancy,  that  there  is 
much  reason  for  holding  in  some  of  the  cases  that  while  the 
property  had  vested  in  the  buyer  the  seller  retained  posses- 
sion, with  a  lien  for  the  purchase-money.5 


bill  of  lading,"  and  send  it  to  the  pur- 
chaser at  or  about  the  time  of  de- 
spatching the  goods ;  nor  requiring  a 
railroad  company  to  give  a  bill  of  lad- 
ing for  goods  delivered  them  for  trans- 
portation. Johnson  v.  Stoddard,  100 
Mass.  306.  See,  as  to  bills  of  lading, 
1  Sch.  Pers.  Prop.  §§  321,  471. 

1  Supra,  §  264. 

2  Wait  v.  Baker,  2  Ex.  1 ;  Turner 
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v.  Liverpool  Docks,  6  Ex.  543 ;  Falk  v. 
Fletcher,  18  C.  B.  N.  s.  403. 

3  Ogle  v.  Atkinson,  5  Taunt.  759. 

4  Brown  v.  Hare,  3  H.  &  N.  484; 
s.  c.  on  appeal,  4  H.  &  N.  822.     And 
see  Van  Casteel  v.  Booker,  2  Ex.  691 ; 
Joyce  v.  Swan,  17  C.  B.  N.  8.  84;  Ho- 
bart  v.  Littlefield,  13  R.  I.  341. 

5  Cockburn,  C.  J.,  Shepherd  v.  Har- 
rison, L.  R.  4  Q.  B.  196. 
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§  274.  The  Same  Subject ;  Where  BUI  of  Lading  is  accompa- 
nied by  Draft  for  the  Price.  —  Sometimes  a  bill  of  lading  is 
accompanied  by  a  bill  of  exchange,  drawn  by  the  seller  upon 
the  buyer  for  the  price,  his  expectation  being  that  the  bill 
of  exchange  will  be  accepted  concurrently  with  a  vesting 
of  property  under  the  indorsed  bill  of  lading.  The  effect  of 
such  a  transaction  is  to  make  delivery  of  the  bill  of  lading 
ineffectual  for  divesting  the  seller  of  his  right  of  owner- 
ship in  the  goods,  unless  the  price  is  adjusted  by  the  buyer's 
simultaneous  acceptance  of  the  bill  of  exchange  ;  and  if  the 
buyer  declines  such  acceptance,  he  has  no  right  to  keep  as 
his  own  either  the  bill  of  lading  or  the  goods  which  they 
represent.  Shepherd  v.  Harrison  is  a  late  decision  upon  this 
point,  which  presents  an  able  exposition  of  the  whole  law  of 
jus  disponendi  reservations,  as  viewed  by  the  highest  tribu- 
nals of  Great  Britain.  The  House  of  Lords  and  Courts  of 
Exchequer  Chamber  and  Queen's  Bench  concurred  in  opinion 
as  to  the  effect  of  a  bill  of  lading  when  accompanied  as  above  ; l 
and  the  same  rule  prevails,  doubtless,  in  this  country.2 

Upon  bills  of  exchange,  with  bills  of  lading  thus  attached, 
advances  are  frequently  made  by  third  parties,  by  way  of  a 
loan  on  the  security  of  the  merchandise ;  and  the  pith  of  the 
matter  is,  that  the  party  who  discounts  the  bill  of  exchange 
for  the  seller,  upon  security  of  the  bill  of  lading,  acquires 
property  in  the  chattels  therein  described,  subject  to  an  ac- 
ceptance of  the  draft  by  the  buyer ;  succeeding  to  the  rights 
of  the  shipper.3 

Where  goods  are  delivered  to  a  carrier  with  a  bill  of  lading 

1  Shepherd  v.  Harrison,  L.  R.  4  Q.  B.  a  sale  to  the  person  upon  whom   the 
196 ;  s.  c.  L.  R.  4  Q.  B.  493 ;  s.  c.  L.  It.  drafts  are  drawn  upon  credit,  to  be  per- 
6H.  L.  116.     And  see  11  Q.  B.  D.372;  fected  by  his  acceptance  of  the  draft. 
English  cases  cited  next  section.  But  where  the  seller  himself  takes  the 

2  Halliday  v.  Hamilton,     11    Wall,  draft  and  bill  of  lading  and  gets  a  bank 
560  ;   Marine   Bank  y.    Wright,  48  N.  to  discount  the  draft,  transferring  both 
Y.  1.  documents  to  the  bank,  the  transaction 

3  Marine  Bank  v.  Wright,  48  N.  Y.  may,  agreeably  to  the  apparent  mutual 
1 ;    Halliday    r.    Hamilton,    11    Wall,  intent,  import  that  the  bill  of  lading 
660.     And  see    Nat.    Bank    of    Com-  shall  not  be  delivered   to  the  drawee 
merce  v.    Merchants'    Nat.    Bank,   91  until  the  draft  is  actually  paid.     Secur- 
U.S.  92;  ISch.  Pers.  Prop.  §§471,472.  ity    Bank    v.    Lutgen,  29  Minn.   363; 
The  legal  import  of  such  transactions  is  Farmers'  Bank  v.  Logan,  74  N.  Y.  568 ; 
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in  the  name  of  the  seller  indorsed  to  the  buyer,  to  be  deliv- 
ered only  on  payment  of  the  draft,  the  ownership,  with  its 
rights  and  risks,  remains  with  the  seller  until  the  draft  is 
paid  ;  but  when  payment  is  made,  the  ownership  vests  in  the 
buyer.1 

§  275.  Limitations  of  this  Reserved  Dominion  Doctrine.  — 
Concerning  the  property  in  chattels  sold  on  condition  that 
they  shall  be  paid  for  on  delivery,  we  shall  speak  in  the  next 
chapter.  Nor  should  this  reservation  by  the  seller  of  the  jus 
disponendi  be  confused  with  the  seller's  lien  and  special  right 
of  stoppage  in  transitu,  in  certain  cases  of  a  buyer's  insol- 
vency ; 2  for  this  reservation  is  something  more  than  a  lien.3 
The  seller's  exercise  of  the  jus  disponendi  is  in  pursuance  of 
a  reservation  consistent  only  with  the  intention  on  his  part  to 
preserve  his  rights  of  ownership.  It  is  most  strenuously  in- 
sisted, under  the  latest  authorities,  that  all  the  surrounding 
circumstances  are  material  to  an  issue  of  this  kind  ;  that  the 
judges  sit  like  jurymen,  to  weigh  all  the  evidence,  and  deter- 
mine, as  a  fact,  whether  the  intention  was  to  transfer  or  with- 
hold the  seller's  rights  as  owner. 

The  stipulation  for  payment  upon  a  bill  of  lading  is  a 
strong  circumstance  against  the  divesting  intent ;  but  its 
effect  is  subject  to  countervailing  circumstances  in  the  buy- 
er's favor,  such  as  a  special  stipulation  for  delivery  "  free  on 
board,"  part  payment,  the  tenor  of  the  invoices  and  bills  of 
lading,  the  fact  of  placing  the  goods  in  the  buyer's  receptacle, 
and  so  on.4  Delivery  of  a  bill  of  lading,  with  the  intent  to 
pass  the  property,  has  that  effect,  certainly  in  some  of  our 
States,  without  even  the  technical  indorsement.5  The  latest 

115  Mass.  224,  230;  Emery  v.  Irving  Fed.  Eep.  22;  Newcomb  v.  Boston  & 

Nat,  Bank,  25  Ohio  St.  360.     A  bill  of  Lowell  R.,  115  Mass.  230. 

lading  is   the    representation   of    the  2  This    right    is    considered,    post, 

goods  for  which  it  is  given,  and  its  de-  c.  14. 

livery  will  pass    the   title.     Nor  will  »  See  1  C.  P.  D.  47. 

this  effect  be  charged  where  the  bill  4  See  Ogg  v.  Shuter,  L.  R.  10  C.  P. 

accompanies   a  draft    drawn    upon  a  159;  opinions  in  Shepherd  v.  Harrison, 

third   party.     Skilling  v.   Bollman,   73  supra. 

Mo.  665.  5  City  Bank  ?;.  Rome,  &c.    R.    R 

i  Dows  r.  Nat.  Exchange  Bank,  91  Co.,  44  N.  Y.  136 ;  1  Sch.  Pers.  Prop. 

U.  S.  619 ;  Tread  well  v.  Packing  Co.,  13  §§  471,  472. 
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cases  well  illustrate  the  impossibility  of  compressing  the  law 
on  this  whole  subject  into  any  exact  system  of  rules ;  inten- 
tion of  the  parties  is  still  the  controlling  principle.1 


CHAPTER  V. 

CONDITIONS  IN  SALES. 

§  276.  Conditions  Precedent  to  Transfer  of  Property.  —  The 
leading  rules  of  construction  which  have  been  pointed  out 
in  the  three  preceding  chapters  receive  constant  allusion 
from  the  courts  as  operating  by  way  of  a  condition  precedent 
to  the  transfer  of  property.  Thus,  the  proposition  that  prop- 
erty in  a  specific  chattel  does  not  presumably  pass  while 
something  remains  to  be  done  by  the  seller  to  put  it  into  a 
deliverable  state,  is  stated  by  Judge  Blackburn  as  affording  a 
presumption  that  the  performance  of  the  thing  shall  be  taken 
as  a  condition  precedent  to  the  vesting  of  the  property.2  So 
is  the  genuineness  of  the  thing  sold,  or  its  actual  existence, 
frequently  spoken  of  as  a  condition.3  In  sales,  too,  which 
require  payment  on  delivery,  sales  by  description,  and  the 
like,  there  is  much  to  be  found  in  the  books  about  an  implied 
condition  in  the  contract,  —  not  to  speak  of  those  more  obvi- 
ous, because  more  clearly  expressed,  conditions  of  sale  which 
parties  are  always  free  to  introduce  when  they  will,  as  an 
element  of  their  mutual  assent.  That  we  may  entertain  clear 


1  See  Ogg  v.  Shuter,  L.  R.  10  C.  P. 
159,  where,  upon  the  facts,  it  was  de- 
cided that  the  buyer's  refusal  to  ac- 
cept the  draft  presented  with  the  bill 
of  lading  until  he  could  verify  the 
cargo  did  not  prevent  the  property 
from  passing.  The  seller's  agent  here 
acted  harshly  in  insisting,  under  the 
circumstances,  upon  immediate  accept- 
ance. Upon  appeal,  however,  this  de- 
cision was  reversed.  1  C.  P.  D.  47. 


See  also  Gabarron  v.  Kreeft,  L.  R.  10 
Ex.  274.  Mirabita  v.  Imperial  Ottoman 
Bank,  3  Ex.  D.  164,  favors  the  idea  that 
if  the  drawee  first  declines  to  accept 
the  draft,  but  subsequently  tenders  the 
amount  and  demands  the  bill  of  lading, 
his  title  to  the  goods  becomes  complete. 

2  Supra,  §  248 ;  Blackb.  Sales,  161, 
152.  And  see  Benj.  Sales,  bk.  2,  c.  3, 
passim. 

s  Ib. 
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ideas,  if  possible,  upon  what  has  become  doubtless  a  very 
perplexing  branch  of  the  law  of  sales,  and,  indeed,  of  con- 
tracts generally,  let  us  briefly  advert  to  some  of  the  leading 
principles. 

§  277.  Conditions  under  General  Law  of  Contracts  ;  Rule  of 
Mutual  Intent.  —  I.  As  to  conditions  generally.  The  modern 
rule  on  the  subject  of  conditions  in  contracts,  and  the  only 
one,  however  indefinite  and  unsatisfactory  it  may  be,  which 
appears  to  reconcile  the  numerous  conflicting  cases  under  this 
head,  is  that  the  mutual  intent  of  the  parties,  as  shown  by 
the  facts  in  any  given  case,  must  ultimately  prevail ;  a  prin- 
ciple which  runs  through  the  whole  subject  of  property  trans- 
fer in  chattels  by  sale,  as  our  preceding  chapters  indicate. 
Mr.  Parsons  observes  on  this  point,  that  it  would  be  difficult, 
and  perhaps  impossible,  to  lay  down  rules  which  would  deci- 
sive^ determine  the  vexed  question;  but,  he  adds,  the  late  rule 
is,  that  it  must  depend  upon  the  intention  of  the  parties,  to  be 
collected  in  each  particular  case  from  the  terms  of  the  agree- 
ment itself,  and  from  the  subject-matter  to  which  it  relates.1 

§  278.  Stipulations  in  an  Executory  Contract,  whether  Depen- 
dent or  Independent.  —  Any  executory  contract  between  two 
parties  will  be  found,  upon  analysis,  to  be  made  up  of  stipu- 
lations ;  the  one  engaging  to  do  one  or  more  things,  and  the 
other  likewise  engaging  in  return.  Though  these  stipula- 
tions may  not  all  have  been  expressed  in  so  many  words,  they 
are  nevertheless  there,  and  are  inferable,  at  least,  from  the 
nature  and  subject-matter  of  the  contract,  which  may  be 
more  or  less  complex,  according  to  circumstances.  Now,  in 
construing  the  stipulations  of  any  given  agreement,  the  ques- 
tion will  occur,  whether  certain  stipulations  are  independent, 
or  mutual  (that  is  to  say,  dependent)  ;  whether  that  which 
one  of  the  parties  has  engaged  to  do  must  be  performed  abso- 
lutely, and  independently  of  the  other,  or,  on  the  other  hand, 
depends  upon  the  performance  by  the  other  party  of  his  cor- 
responding engagement.  If  the  stipulation  be  one  of  the 


1  2    Pars.   Contr.  2d    ed.   525-527.  684 ;  Cutter  v.  Powell,  6  T.  R.  320 ;  2 

And  see  ib.  528,  629;  Benj.  Sales,  bk.  Sm.  Lead.  Gas.   17-66;    Story   Sales, 

4,  pt.  1 ;   Jones  v.  Barkley,  2  Doug.  §§  252,  253. 
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former  kind,  or  independent,  the  party  is  bound  to  perform 
what  he  has  undertaken  to  do,  without  reference  to  the  other 
party's  discharge  of  his  own  obligation  ;  and,  conversely,  any 
breach  thereof  on  his  part  will  not  justify  the  other  party  in 
repudiating  the  contract  altogether,  but  simply  enables  him 
to  maintain  a  cross-action  for  damages.  But  in  stipulations 
of  the  latter  kind,  or  dependent,  the  dependence  of  the  one 
party's  engagement  upon  the  corresponding  engagement  of 
the  other  is  so  thorough,  that  performance  on  the  one  side  is 
a  condition  precedent  to  performance  on  the  other.1 

No  precise  words  are  necessary  to  render  a  stipulation  con- 
ditional and  dependent  rather  than  independent ;  nor  does 
the  collocation  of  words  in  an  instrument  settle  the  question  ; 
and  the  only  practical  difference  between  oral  and  written 
contracts  in  this  respect  is,  that  the  one  class  usually  calls  for 
interpretation  by  the  court,  and  the  other  by  the  jury.  The 
evident  sense  and  meaning  of  stipulations,  as  to  dependence 
or  independence,  must  be  gathered  from  a  careful  considera- 
tion of  the  whole  agreement,  its  nature,  and  the  various 
things  contemplated  for  performance :  in  sales,  from  a  due 
regard  to  the  entire  transaction,  in  its  nature  and  objects,  as 
viewed  on  both  sides.2  Moreover,  the  self-same  expression, 
which,  under  one  state  of  facts,  would  be  construed  into  a 
mere  independent  stipulation,  might,  under  another,  prove  a 
condition  precedent  of  the  most  momentous  sort;  as,  in  the 
latter  instance,  if  one  engages  to  send  goods  by  a  vessel  de- 
scribed as  "an  American  vessel,"  not  because  there  was 
mutual  indifference  felt  on  the  point  of  the  ship's  nationality, 
but  so  as  to  avoid  the  danger  of  confiscation  in  time  of  a 
European  war  by  sending  under  a  different  flag.3 


1  2  Pars.  Contr.  528,  529.  The  two 
kinds  are  often  hard  to  distinguish,  as 
Mr.  Benjamin  illustrates  from  English 
decisions  relative  to  charter-parties, 
where  a  stipulation  that  a  vessel  will 
sail  or  receive  cargo  on  a  day  named  is 
held  to  be  conditional,  while  stipula- 
tions that  the  vessel  shall  sail  with*  all 
convenient  speed  are  regarded  as  inde- 
pendent. Benj.  Sales,  bk.  4,  pt.  1; 


Seeger  v.  Duthie,  8  C.  B.  w.  s.  45; 
M' Andrew  v.  Chappie,  L.  R.  1  C.  P.  643. 

2  See  2  Pars.  Contr.  525-527  ;  Jones 
v.  Barkley,  2  Doug.  684-691,  per  Lord 
Mansfield  ;  Shaw,  C.  J.,  in  Cadwell  v. 
Blake,  6  Gray,  402  ;  Story  Sales, 
§  252 ;  Schwoerer  v.  Boylston  Market, 
99  Mass.  285. 

8  See  Williams,  J.,  in  Behn  v.  Bur- 
ness,  3  B.  &  S.  751. 
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§  279.  Precedence  of  Conditions  -where  Stipulations  are 
Dependent;  Concurrent  Conditions. — -Where  stipulations  are 
mutual  and  dependent,  the  precedence  of  the  condition  is 
frequently  to  be  inferred  from  the  order  of  time  in  which  the 
transaction,  as  truly  intended  by  the  parties,  requires  per- 
formance ;  a  test  which,  of  course,  must  be  applied  naturally, 
and  not  in  any  forced  sense.1  Thus,  if  goods  are  to  be  sent 
on  trial,  and  subject  to  the  buyer's  approval,  delivery  by  the 
seller  becomes  a  condition  precedent  to  his  recovering  pay- 
ment of  the  price.2  So,  if  a  manufacturer  agrees  to  make  a 
machine  after  a  certain  model  to  be  furnished  by  his  cus- 
tomer, the  customer's  engagement  to  furnish  a  model  comes 
first  in  point  of  time,  and  is  a  condition  precedent  to  the  ful- 
filment of  the  seller's  engagement  to  manufacture.3  And  it 
is  a  familiar  rule  of  construction,  that  where  a  day  is  ap- 
pointed for  doing  any  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  promise  by  the  other  party  is  to  be  per- 
formed, the  latter  may  bring  action  thereon  before  his  own 
performance,  which  is  not  a  condition  precedent;  otherwise, 
if  the  day  fixed  is  to  happen  after  the  performance,  since  his 
performance  would  then  be  deemed  a  condition  precedent.4 

But,  once  again,  where  the  stipulation  of  one  party  is  to 
be  performed  at  the  same  time  with  the  stipulation  of  the 
other,  these  are  concurrent  conditions ;  and  the  party  who 
would  maintain  an  action  must  show  performance,  or  an  offer 
of  performance,  on  his  own  part.  Of  this  rule  a  striking 
illustration  is  afforded  in  the  sale  of  goods  for  cash  on  deliv- 
ery,— a  subject  to  be  presently  discussed.5 

§  280.  How  far  a  Stipulation  may  affect  the  -whole  Considera- 
tion.—  But  there  is  still  another  point  to  be  here  considered  ; 
namely,  the  extent  to  which  a  stipulation  may  affect  the  con- 
sideration of  the  whole  contract :  and  this  subject  is  perhaps 
the  hardest  of  all  to  reduce  to  rule.  It  is  justly  maintained 
by  the  courts,  that  even  though  a  stipulation  were,  under 

1  Ib.  *1  Wms.  Saunders,  320  b;  Cutter 

2  See  Moss  v.  Sweet,  16  Q.  B.  493.       v.  Powell,  6  T.  R.  320 ;   2  Sm.  Lead. 
8  Savage  Man.  Co.  v.  Armstrong,  19    Cas.  17-66  ;  Benj.  Sales,  bk.  4,  pt.  1. 

Me.  147.  *  Ib. ;  Dana  v.  King,  2  Pick.  155  ; 

infra,  §  292. 
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ordinary  circumstances,  to  be  deemed  a  condition  precedent, 
yet  the  acceptance  by  the  other  party  of  a  substantial  part  of 
that  which  was  to  be  performed  on  this  side  should  change  it 
into  an  independent  promise ;  in  other  words,  that  one  who 
receives  a  partial  consideration  should  not  be  relieved  from 
performance  of  his  own  engagement  merely  because  he  has 
not  received  the  whole.  Mutual  promises,  which  go  to  the 
whole  consideration  on  both  sides,  are  mutual  conditions  pre- 
cedent ;  but  a  promise  which  goes  only  to  a  part  of  the  con- 
sideration is  rather  an  independent  stipulation,  damages  for 
its  breach  affording  the  injured  party  sufficient  indemnity, 
under  the  usual  contingencies.1 

§  281.  General  Maxim  that  each  Party  should  strictly  per- 
form in  Turn;  Exceptions.  —  The  general  maxim  which  the 
courts  apply  to  conditional  contracts  is,  that  one  party  who 
would  hold  the  other  bound  must  show  that  he  has  fully  per- 
formed to  the  letter  every  condition  precedent  which  the 
contract  by  its  terms  put  upon  himself,  save  only  (1st)  so  far 
as  the  other  party  has  prevented  or  waived  performance  of 
such  condition  ;  to  which  exception  may  be  added  (2d)  certain 
other  cases  where  performance  has  become  impossible  through 
circumstances  independent  of  the  other  party's  conduct.2 

§  282.  Exception  where  other  Party  prevents  or  waives  Per- 
formance. —  As  to  the  first  exception,  which  grows  out  of  the 
opposite  party's  own  acts  and  conduct,  it  is  clear  law  that  an 
obstruction  of  performance,  which  renders  one's  act  of  per- 
formance impossible,  puts  the  obstructing  party  at  fault,  and 
renders  him  liable  for  the  consequences.  Hence,  as  it  is  tersely 
stated,  the  performance  of  a  condition  precedent  by  the  plain- 
tiff, which  has  been  rendered  impossible  by  the  defendant's 
neglect  or  default,  "  is  equal  to  performance." 3  So,  too,  a 
positive,  absolute  refusal  by  one  party  to  carry  out  the  terms 
of  the  contract,  or  conduct  which  in  effect  renders  his  own 
promise  incapable  of  performance,  is  held  to  exempt  the 

1  Benj.  Sales,  bk.  4,  pt.  1;  Cutter         2  Cutter    v.    Powell,  supra;    Benj. 
v.  Powell,   2   Sm.   Lead.  Cas.   17-66 ;     Sales,  bk.  4,  pt.  1. 
Heilbutt  v.   Hickson,   L.   R.   7   C.   P.          8  Ashhurst,  J.,  in   Hotham  v.  East 
450.  India  Co.,  1  T.  R.  645. 
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other  party  from  going  through  the  idle  ceremony  of  tender- 
ing performance  of  the  condition  precedent  which  the  con- 
tract exacted  of  him ;  and,  whether  we  regard  such  conduct 
as  amounting  to  prevention  of  performance,  or  an  implied 
waiver  on  the  part  of  the  opposite  party,  he  who  has  bound 
himself  to  the  performance  of  a  condition  precedent  is  re- 
lieved from  fulfilling  the  engagement  when  the  other  pre- 
vents him  from  fulfilling  it.1 

And  that  there  may  be  an  express  waiver  of  the  condition 
by  the  one,  so  as  to  excuse  performance  by  the  other,  is  a 
natural  sequence  from  the  fundamental  proposition  that  par- 
ties to  a  contract  may  rescind  and  modify  its  terms  at  pleas- 
ure by  mutual  consent.  But  the  mere  assertion  by  one  party 
that  he  will  not  or  cannot  carry  out  his  own  engagement,  or 
stand  by  the  contract,  is  not  so  positive  an  obstruction  as 
relieves  the  other  from  tendering  performance  of  his  own 
stipulated  condition  precedent:  before  he  may  sue  as  for 
breach  of  contract,  there  must  be,  at  all  events,  a  clear  and 
distinct  refusal,  and  this,  under  most  circumstances,  to  the 
extent  of  putting  its  retraction  out  of  the  question.2 

§  283.  Exception  as  to  Impossibility  from  External  Circum- 
stances.—  As  to  our  second  exception,  —  an  impossibility  of 
performance  under  the  circumstances,  independently  of  the 
other  party's  conduct,  —  the  law  is  to  be  laid  down  with 
great  caution.  Impossibility  of  performance  is  still  at  the 
root  of  the  matter ;  but,  unlike  the  case  of  impossibility  re- 
sulting from  the  acts  of  the  other  party,  the  loss  here  must, 
in  general,  fall  upon  him  who  had  engaged  without  sufficiently 
guarding  himself  against  the  contingency.  The  party  cannot 
perform,  it  is  true  ;  yet  the  law  still  regards  him  as  bound  by 
his  promise,  and  refuses  to  relieve  him  from  the  harsh  conse- 
quences which  ensue  from  non-performance.3  Particularly 

1  Cutter    v.    Powell,    supra;    Benj.    N.  Y.  246 ;  Smoot  v.  United  States,  15 
Sales,  bk.  4,  pt.  1 ;  Sumner  v.  Parker,     Wall.  36. 

36  N.  H.  449;  Smith  v.  Lewis,  26  Conn.  3  Benj.  Sales,  bk.  4,  pt.  1;    Rugg 

110.  v.  Minet,  11  East,  210  ;  Taylor  v.  Cald- 

2  Frost  v.  Knight,  L.  R.  5  Ex.  322  ;  well,  3  B.  &  S.  826 ;  Dexter  v.  Norton, 
7  Ex.   311 ;    Burtis  v.  Thompson,  42  47  N.  Y.  62 ;  Knowles  v.  Dabney,  105 

Mass.  437. 
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does  this  hold  good  when  a  contingency  happens  which  a 
prudent  man  might  have  provided  against,  such  as  a  stipula- 
tion to  have  a  vessel  ready  to  receive  a  cargo  by  a  certain 
day,  the  party  making  no  reservation  for  possible  delays  in 
getting  her  into  the  pier ;  or  a  contract  to  deliver  coal  with 
a  certain  despatch,  which  is  made  regardless  of  the  circum- 
stance that  a  frost  setting  in  might  preclude  the  intended 
despatch.1 

But  how  shall  we  apply  the  rule  in  the  more  remote  and 
unforeseen  exigencies  ?  It  is  the  English  doctrine  that  impos- 
sibility of  performance  arising  from  the  inherent  nature  of 
the  thing,  or  so  rendered  by  the  act  of  God,  sufficiently  ex- 
cuses the  engaging  party  for  non-performance ;  for,  as  Judge 
Blackburn  remarks,  there  is  an  implied  condition  that  the 
impossibility  which  arises  from  the  perishing  of  the  person  or 
thing  shall  excuse  the  performance.2  This  tacking  of  an  im- 
plied condition  upon  an  expressed  condition  precedent  is, 
perhaps,  a  roundabout  way  of  saying  that  if,  upon  reasonable 
construction  of  the  whole  contract,  it  appears  that  any  impos- 
sibility occasioned  under  such  circumstances  must  have  been 
mutually  understood  beforehand  to  exempt  from  perform- 
ance, the  binding  force  of  the  stipulation  will  be  limited  ac- 
cordingly. To  this  latter  result  the  best  of  the  American 
authorities  appear  to  tend,  in  harmony  with  the  English. 
But  that  the  "  act  of  God,"  so  called,  —  meaning  usually 
inevitable  accident,  or,  better  still,  an  irresistible  disaster 
without  human  agency,3  —  ought,  as  a  matter  of  course,  to 
exempt  from  performance,  is  expressly  denied  in  the  courts 
of  some  of  the  United  States ;  and  there  are  certainly  con- 
tracts involving  exposure  to  some  special  peril  or  haz- 
ard, which  could  hardly  be  so  construed  upon  implication, 
without  too  greatly  encouraging  laxity  on  the  part  of  those 
who  might  have  foreseen,  and  should  have  made  express 
reservation.4 

1  See  Kearon  v.  Pearson,  7  H.  &  N.  4  See  Mill  Dam  Foundry  v.  Hovey, 
386  ;  Barker  v.  Hodgson,  3  M.  &  8.  267.  21  Pick.  441,  per  Shaw,  C.  J. ;  Knowles 

2  Taylor  v.  Caldwell.  3  B.  &  S.  826;  v.  Dabney,  105  Mass.  437  ;  Knight  v. 
Howell  v.  Coupland,  L.  R.  9  Q.  B.  467.  Bean,  22  Me.  631 ;  Harmony  v.  Bing- 

8  Schoul.  Bailm.  391.  ham,  2  Kern.  106.    A  legal  impossibil- 
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§  284.  Restatement  of  Exceptions  to  Performance  of  Con- 
dition Precedent.  —  The  strict  rule,  which  requires  every  party 
bound  to  a  condition  precedent  to  fully  perform  what  he  has 
without  express  qualification  undertaken  to  do,  might  then, 
upon  the  whole,  be  pronounced  subject  to  these  two  leading 
exceptions,  —  (1)  a  mutual  modification  or  rescission,  sug- 
gested by  the  other  party's  waiver;  (2)  the  impossibility  of 
performance  by  one  under  circumstances  which,  upon  a  rea- 
sonable interpretation  of  the  whole  contract,  may  well  be 
thought  to  have  constituted  a  mutually  understood  exemption 
from  performance. 

§  285.  Conditions  as  a  Doctrine  in  the  Law  of  Sales  ;  Con- 
ditions Precedent  and  Concurrent.  —  II.  To  apply  the  foregoing 
principles  to  contracts  of  sale.  It  is  an  elementary  principle, 
that,  where  there  is  a  condition  precedent  or  concurrent 
embodied  in  a  contract  of  sale,  upon  the  performance  of 
which  the  transfer  of  property  depends,  the  buyer  will  ac- 
quire no  property  in  the  thing  before  that  condition  has  been 
fulfilled ;  the  right  of  ownership,  notwithstanding  delivery 
of  the  chattel,  continuing  in  the  seller  meanwhile,  even 
against  the  buyer's  creditors.1  This  is  in  full  accordance 
with  the  jus  disponendi  and  other  doctrines,  already  set  forth 
at  length,  and  will  presently  be  exemplified  still  more  fully. 


ity,  it  is  frequently  observed,  excuses  a 
party  from  performance.  This,  how- 
ever, as  it  may  be  surmised,  not  so 
much  for  the  reason  that  some  inter- 
vening statute  renders  a  lawful  per- 
formance impossible  by  means  beyond 
the  control  of  the  parties  themselves, 
as  because  contracts  are  well  presumed 
to  carry  the  implication  on  both  sides, 
that,  if  the  law  of  the  country  shall, 
before  full  performance,  render  a  con- 
ditional stipulation  on  either  side  un- 
lawful, its  performance  shall  not  be 
attempted.  The  promise  to  do  an  il- 
legal act  is,  of  course,  without  legal 
force  ;  and  presumptions  are  naturally 
against  the  intention  of  assuming  un- 
lawful engagements.  1  Salk.  198 ; 
Davis  v.  Gary,  15  Q.  B.  418;  Benj. 
Sales,  bk.  4,  pt.  2 ;  Baily  v.  De  Cres- 
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pigny,  L.  R.  4  Q.  B.  180.  But  illegal- 
ity, as  understood  of  laws  or  regula- 
tions of  a  foreign  power,  does  not  cut 
so  deeply ;  and  there  are  instances 
where  a  party  bound  to  the  condition 
precedent  of  loading  or  unloading 
abroad,  under  a  shipping  contract,  can 
claim  no  exemption  from  full  perform- 
ance because  of  merely  foreign  local 
regulations  closing  the  port.  See  Bar- 
ker v.  Hodgson,  3  M.  &  S.  267 ;  Kirk 
v.  Gibbs,  1  H.  &  N.  810.  But  see  Ford 
v.  Cotesworth,  L.  R.  4  Q.  B.  127. 

i  2  Kent  Com.  497  ;  Benj.  Sales,  bk. 
2,  c.  3 ;  Bishop  v.  Shillito,  2  B.  &  Aid. 
329;  Shepherd  u.  Harrison,  L.  R.  4 
Q.  B.  196,  493  ;  s.  c.  L.  R.  5  H.  L.  116  ; 
Strong  v.  Taylor,  2  Hill,  326;  Story 
Sales,  §  250. 
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Other  conditions  precedent  on  the  buyer's  part  than  that  of 
payment  may  doubtless  be  introduced  ;  nor  is  it  always  the 
transfer  of  property  which  furnishes  the  corresponding  stip- 
ulation. Thus,  a  contract  for  the  sale  and  delivery  of  un- 
specified clover-seed,  expressly  stipulating  that  bags  shall  be 
furnished  by  the  purchaser,  imposes  upon  the  latter  the 
condition  precedent  of  furnishing  bags  within  the  time  fixed 
for  delivery ;  delivery  being  the  engagement  next  in  order. 
The  seller  need  not  demand  the  bags ;  and  the  fact  that  the 
seller  had  not  the  seed  on  hand  at  any  time  would  not  have 
excused  the  purchaser  from  tendering  the  bags,  and  discharg- 
ing a  duty  which  he  had  bound  himself  strictly  to  perform  as 
a  prerequisite  to  the  sale  and  delivery.1 

§  286.  Condition  where  a  Third  Party  must  first  perform, 
etc.  —  The  same  strict  rule  as  to  conditions  precedent  will 
apply  wherever  by  the  terms  of  the  bargain,  as  made  by  the 
parties,  something  essential  is  to  be  first  done  by  some  third 
party. 

Thus,  as  we  have  seen,  a  sale  contract,  made  dependent  upon 
a  price  to  be  fixed  hereafter  by  valuers,  will  render  it  essential 
that  the  valuers  act  before  the  bargain  can  be  pronounced  a 
valid  one.2  So  would  it  be  with  a  sale  of  goods  subject  to 
the  inspection  or  approval  of  some  person  mutually  desig- 
nated by  buyer  and  seller ;  and  such  a  condition  precedent 
must  be  complied  with  before  the  property  in  the  chattels 
can  vest  in  the  buyer.3  Or  where  a  chattel  is  sold,  subject  to 
the  test  of  a  third  person  as  to  whether  it  accomplishes  the 
intended  purpose.4  And,  again,  where  payment  is  to  depend 
upon  the  measurement  or  computation  of  a  certain  expert,  or 


1  Russell  v.  Witt,  38  Ind.  9.    And 
see  Thompson  v.  Ray,  46   Ala.  224; 
Lowry  v.  Barelli,  21  Ohio  St.  324. 

2  Supra,  §  215;  Viekers  v.  Vickers, 
L.  R.  4  Eq.  529  ;  Nutting  v.  Dickinson, 
8  Allen,   540;    Hutton  v.  Pearce,  26 
Ark.  382. 

3  Brogden  v.  Marriott,  2  Bing.  N.  C. 
473 ;  Thurnell  v.  Balbirnie,  2  M.  &  W. 
786 ;  Benj.  Sales,  hk.  4,  pt.  1 ;  Dustan 
v.  McAndrew,  44  N.  Y.  72 ;  Nofsinger 
v.  Ring,  71  Mo.  149. 


4  Robbins  v.  Clark,  129  Mass.  145. 
The  decision  of  such  third  person  is  in 
the  nature  of  an  award,  and  binds  buyer 
and  seller,  unless  assailable  for  fraud. 
Ib. ;  Batterbury  v.  Vyse,  2  H.  &  C.  42. 
But  if  either  party  colludes  with  such 
third  person,  or  by  his  own  wrongful 
act  makes  it  impossible  for  the  third 
party  to  act,  the  injured  party  has  his 
remedies  for  damage.  See  18  C.  B. 
765 ;  Batterbury  v.  Vyse,  supra. 
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a  third  party's  certificate,  or  the  stipulation  is  for  payment 
into  the  hands  of  a  designated  depositary,  or  in  some  specified 
manner,  —  in  all  such  cases,  if  the  stipulation  be  really  put 
by  way  of  a  prerequisite,  the  party  who  claims  must  show 
performance  of  the  condition,  in  accordance  with  the  mutual 
understanding.1  The  refusal  of  such  third  party  to  under- 
take the  responsibility  which  buyer  and  seller  have  sought  to 
put  upon  him,  simply  leaves  the  sale  parties  without  a  bar- 
gain ;  for  even  if  he  accepts  the  trust,  and  then  fails  to  per- 
form it,  the  question  is  merely  one  of  remedies  to  be  pursued 
against  him,  for  obstructing  the  sale.2  And  if,  to  avoid  such 
a  predicament,  the  sale  contract  leaves  a  chance  for  substitu- 
tion in  case  the  designated  party  refuses  to  act,  —  as  in  a  sale 
made  expressly  "subject  to  the  inspection  of  A.,  or  other  mu- 
tually satisfactory," —  neither  contracting  party  has  the  right 
to  call  for  the  substitute  until  A.  has  refused  or  neglected 
to  act.3 

It  is  sometimes  mutually  agreed  that  the  property  shall 
vest  primarily,  not  in  the  buyer,  but  in  some  third  party  ;  a 
convenient  method  of  securing  those  who  have  become  sure- 
ties or  indorsers  for  the  buyer,  until  final  payment  of  the 
price  on  maturity  of  the  obligation.4  And  there  are  other 
instances  where  the  co-operation  of  a  third  person  is,  from 
the  nature  of  the  case,  needful,  before  the  buyer  can  acquire 
title  in  the  goods  sold  him.5 

§  287.  Exceptions  as  to  Waiver  and  Impossibility  consid- 
ered.—  But  to  conditions  contained  in  a  sale  contract  the 
usual  exceptions  as  to  waiver  and  impossibility  apply.  A 
party  who  on  his  part  has  waived  or  prevented  performance 
must  respond  to  the  other,  notwithstanding.  Thus,  as  already 
shown,  a  buyer  who  has  rendered  the  stipulated  valuation 
impossible  by  consuming  the  chattel  renders  himself  liable  on 

1  Mills  v.  Bayley,  2  H.  &  C.  36 ;     The  fact  that  A.  was  one  of  the  sellers 
Roberts  v.  Watkins,  18  C.  B.  N.  s.  278;     was  here  held  to  be  immaterial  to  the 
Thompson  v.  Ray,  46  Ala.  224.     See    issue. 

Newlan  v.  Dunham,  60  111.  233.  *  Worthy  v.  Cole,  69  N.  C.  157 ;  Shef- 

2  Jenkins  v.  Beetham,  15  C.  B.  189;  fer  v.  Montgomery,  65  Penn.  St.  329. 
Thompson  v.  Ray,  46  Ala.  224.  5  gee  Perkins  v.  Dacon,   13  Mich. 

3  Dustan  v.  McAndrew,  44  N.  Y.  72.  81 ;  De  Loach  v.  Hardee,  64  Ga.  94. 
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a  quantum  valebat,  to  be  fixed  by  a  jury.1  That  there  may 
be  a  mutual  waiver  of  the  condition  cannot  be  doubted. 
So  conduct  which  renders  performance  of  the  condition  im- 
possible constitutes  an  exception.  But  impossibility  of  per- 
formance caused  by  the  opposite  party  is  an  excuse  not 
to  be  lightly  accepted,  especially  where  one  has  his  own 
condition  precedent  to  perform.2 

Impossibility  of  performance,  owing  to  circumstances  which 
impute  no  fault  to  the  opposite  party,  affords  an  excuse  for 
performance  within  the  same  narrow  and  uncertain  range 
marked  out  for  other  contracts.3  Actual  impossibility  to 
perform,  which  arises  from  extraneous  circumstances  of  ina- 
bility merely,  in  the  particular  instance,  and  does  not  amount 
to  physical  or  moral  impossibility,  —  such  as  the  want  of 
money  to  make  a  stipulated  payment,  or  the  failure  to  find 
in  the  market  what  was  to  be  delivered,  —  cannot  excuse  one 
from  the  legal  obligation  to  perform  the  condition,  and  hence 
liability  in  damages  for  non-performance.  Of  this  a  curious 
instance  is  preserved  in  the  old  English  case,  which  held  a 
foolish  buyer  to  his  bargain,  made  in  ignorance  of  the  rule  of 
arithmetical  progression,  whereby  he  had  bound  himself  to 
pay  a  preposterous  price  for  a  horse  by  doubling  for  every 


1  See  Clarke  v.  Westroppe,  18  C.  B.     nor  delivering,  but  relying  upon   his 

suit  for  damages.  It  was  decided  that 
he  could  recover  nothing.  Smoot  v. 
United  States,  15  Wall.  36.  This  de- 


765  ;  supra,  §  215.    See  also  Batterbury 
v.  Vyse,  2H,  &  C.  42. 

2  Thus,  in  Smoot  v.  United  States, 

the    Supreme    Court    of    the    United  cision  does  not  go  to  sustain  the  gov- 

States  decided  against  a  government  ernment    in    making    such    arbitrary 

contractor,  on  the  ground  that  he  was  changes  of  its  contracts ;    most  prob- 

not  justified  in  throwing  up  his  contract  ably,  had  the  inspecting  officers  insisted 

and  claiming  damages  as  for  refusal  on  on  the  new  rules  to  the  extent  of  declin- 

the  part  of  the  government  to  be  bound  ing  the  acceptance  of  horses  tendered 


by  its  agreement.  The  contract  was 
for  horses,  to  be  delivered  subject  to  a 
certain  kind  of  inspection  on  the  part 
of  government  officers.  New  rules  were 


under  the  contract,  or  of  clearly  and 
unequivocally  refusing  to  perform  their 
part  of  the  bargain,  the  contractor 
would  have  won  his  suit  ;  but  his  error 


promulgated   pending    a    performance,     lay  in  presuming  too  readily  that  the 


requiring  a  more  stringent  inspection 
to  be  applied  to  contracts  of  this  char- 
acter ;  but  the  contractor,  instead  of 


contract  was  broken,  and  so  failing  to 
do  what  was  first  in  order  ;  namely,  to 
procure  and  bring  forward  horses  for 


tendering  horses  to  be  inspected  in  the     inspection,  a  plain  condition  precedent 
manner  previously  agreed  upon,  aban-    to  which  he  had  bound  himself, 
doned  the  contract  altogether  on  ascer-         8  Supra,  §§  282-284. 
taining  the  new  rules,  neither  buying 

VOL.  ii.  18  273 


288 


SALES  OF  PERSONAL  PROPERTY. 


[PART  vi. 


consecutive  nail  found  in  the  hoofs ; J  though  it  may  be 
doubted  whether  justice  would  at  this  day  push  a  practical 
joke  so  far  as  to  ruin  its  victim,  if  fraud  or  a  want  of  clear 
aggregatio  mentium  on  the  price  could  be  set  up  to  defeat  the 
claims  of  the  outwitting  party.  So  the  happening  of  a  con- 
tingency which,  from  the  nature  of  the  transaction,  the  party 
binding  himself  ought  to  have  expressly  guarded  against, 
does  not  relieve  him  from  the  legal  liability  to  perform, 
though  actual  performance  prove  clearly  out  of  the  question.2 
Legal  impossibility,  occasioned  by  the  passage  of  a  statute 
rendering  the  act  illegal,  will  by  the  courts  of  the  country  be 
deemed  a  sufficient  excuse  for  non-performance  ;  and  this  in 
furtherance  of  the  local  public  policy.3 

§  288.  The  Same  Subject.  —  But  it  is  not  easy  to  trace  the 
limits  of  this  doctrine  further.  Our  modern  law,  to  judge 
from  many  of  the  decisions,  is  less  punctilious  in  respect  of 
impossibility  as  an  excuse  for  not  fulfilling  bargains  than  that 
of  former  days ; 4  and  yet,  while  the  obligor  has  been  relieved 
in  several  instances  on  the  ground  that  performance  had  be- 
come physically  impossible  by  the  act  of  God,  there  are  other 
cases  which  clearly  refuse  to  extend  so  sweeping  a  cause  of 
exemption  to  an  impossibility  occasioned  by  any  human 
agency.5  The  death  of  a  particular  horse,  the  subject  of  sale 
and  delivery  on  a  future  day,  or  the  spoliation  of  a  specific 
growing  crop  from  natural  causes  before  the  time  of  gathering 
it,  is  held  to  relieve  the  seller  from  performance  of  the  prom- 
ise to  deliver.6  But  the  destruction  by  fire  of  an  unfinished 
chattel  which  is  being  made  to  order  certainly  does  not  ex- 
empt the  maker  from  his  obligation  to  deliver.7  It  would 


1  James    v.   Morgan,   1    Lev.   Ill  ; 
Thornburn  v.  Whitacre,  2  Ld.  Raym. 
1164.     And  see  Gilpins  v.  Consequa, 
1  Pet.  C.  C.  91. 

2  Kearon  v.  Pearson,  7  H.  &  N.  386. 
8  Benj.  Sales,  bk.  4,  pt.  1 ;  Baily  v. 

De  Crespigny,  L.  R.  4  Q.  B.  180. 

4  For  instance,  cf.  Barker  u.  Hodg- 
son, 3  M.  &  S.  267,  with  Ford  v.  Cotes- 
worth,  L.  R.  7  Q.  B.  127,  Kearon  v. 
Pearson,  7  H.  &  N.  386,  and  Taylor 
v.  Caldwell,  3  B.  &  S.  826. 
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5  Shep.   Touch.   173;    Benj.  Sales, 
bk.   4,   pt.    1  ;   Mill   Dam   Foundry  v. 
Hovey,  21  Pick.  441 ;  Harmony  v.  Bing- 
ham,  2  Kern.  106. 

6  Shep.  Touch.  173;  Howell  v.  Coup- 
land,  L.  R.  9  Q.  B.  462 ;  1  Q.  B.  D. 
258. 

7  Jones  v.  St.  John's  College,  L.  R. 
6  Q.  B.  116  ;  School  District  v.  Dauchy, 
25  Conn.  530.    This  distinction  accords 
with  the  general  law  of  carriers.     See 
Schoul.   Bailm.   391-403.      But    some 
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appear  that  between  the  engagement  to  perform  a  condition 
precedent  as  to  a  specific  and  identified  thing,  and  an 
engagement  to  procure  something  as  yet  unspecified  and 
unappropriated  to  fill  an  order,  there  is  a  wide  difference  of 
decision  ;  impossibility  of  performance  being  indulged  as  an 
excuse  in  the  former  rather  than  in  the  latter  instance.  Yet, 
after  all,  the  underlying  principle  of  the  exception  is  found 
in  the  presumed  mutual  understanding  of  the  parties  to  the 
bargain ;  and  to  execute  an  implied  intention,  a  rational 
purpose  with  reference  to  the  stipulation,  under  the  circum- 
stances which  rendered  performance  impossible,  is  the  true 
solution  of  the  difficulty.1  But  even  as  thus  stated,  the  rule 
is  found  quite  capricious  for  practical  application.2 


cases  are  inconsistent  with  the  law  of 
carriers  in  this  respect  as  to  impossi- 
bility through  act  of  God,  &c.  See 
Dexter  v.  Norton,  47  N.  Y.  62,  and  Big- 
ler  v.  Hall,  64  N.  Y.  167,  cited  in  this 
section,  post. 

1  See  supra,  §  284 ;  Taylor  v.  Cald- 
well,  3  B.  &  S.  826. 

2  Two  late  New   York  cases  may 
serve  as  an  illustration ;    in   both   of 
which  the  decision  was  placed  on  sound 
general  principles,  but  the  state  of  facts, 
as  many  would  suppose,  hardly  war- 
ranted a  difference  in  legal  conclusion. 
In  the  former  the  contract  was  for  the 
sale  and  delivery  of  six  hundred  and 
seven  bales  of  cotton,  to  be  paid  for  on 
delivery.      Four    hundred    and    sixty 
bales  were  delivered ;  and  the  remain- 
der were  accidentally  destroyed  by  fire 
without  fault  or  negligence  on  the  ven- 
dor's part,  so  that  delivery  became  im- 
possible.     The    court   held    that    the 
seller  was  not  liable  to  the  buyer  for 
non-delivery  of  the  burnt  bales  ;    that 
impossibility    of    performance    was   a 
valid  excuse.      Dexter  v.  Norton,  47 
N.  Y.  62,  decided  by  a  majority  of  the 
court :   four  judges  against  two,  who 
silently  dissented.      Here  it  appeared 
that  each  bale  was  designated  by  a  par- 
ticular mark,  so  that  the  sale  was  really 
one  of   specific  chattels,   and   not  of 
chattels  awaiting  appropriation  when 


the  fire  occurred.  This  decision  was 
rendered  in  1871  by  the  Court  of  Ap- 
peals. 

The  latter  case  was  decided  about 
two  years  later  by  the  Commission  of 
Appeals  (a  sort  of  auxiliary  tribunal  of 
last  resort),  and  apparently  without 
any  knowledge  of  the  foregoing  pre- 
cedent. Here  the  seller  had  contracted 
to  deliver  to  the  buyer  certain  logs 
lying  at  specified  places,  all  of  which 
were  duly  measured,  appropriated  to 
the  contract,  and  paid  for.  But,  before 
the  logs  were  rafted,  a  portion  was 
swept  away  by  a  sudden  freshet,  and 
lost  without  fault  or  negligence  of 
the  seller.  In  a  suit  brought  by  the 
buyer  to  recover  the  price  paid  for 
the  lost  logs,  it  was  ruled  that  im- 
possibility of  performance  was  no  ex- 
cuse ;  that  the  contract  to  deliver 
bound  the  seller  absolutely,  and  that, 
for  non-delivery,  he  was  liable  in  dam- 
ages as  for  breach  of  a  condition.  This 
was  a  sale  of  specific  chattels  as  before  ; 
and  the  only  important  distinction  be- 
tween the  two  cases  appears  to  be,  that 
here  the  price  had  been  paid  in  ad- 
vance,—  a  fact  which  might  have  been 
deemed  important  of  itself  in  determin- 
ing the  mutual  intent  of  the  parties 
concerning  the  risk  of  loss  pending 
delivery  of  the  chattels,  but  to  which 
no  particular  attention  was  paid  by  the 
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§  289.  Stipulations  as  to  Time  of  Performance ;  How  far 
Conditional.  —  Stipulations  as  to  the  time  of  performance 
under  a  contract  of  sale  are  sometimes,  but  not  invariably, 
in  the  nature  of  conditions  precedent ;  and  the  main  ques- 
tion presented  for  determination  in  controversies  of  this  sort 
is,  whether  time  appears  to  have  been  fairly  understood  be- 
tween the  parties  as  an  essential  element  in  the  performance 
of  the  contract.  To  deliver  the  chattel,  or  have  it  ready  at 
the  precise  time  fixed,  would  be,  under  certain  circum- 
stances, the  gist  of  the  transaction ;  as,  for  instance,  where 
a  fast  boat  is  ordered  in  ample  season,  and  with  special  ref- 
erence, as  both  parties  know,  for  competition  at  a  particular 
race.  But,  on  the  other  hand,  and  under  the  ordinary  cir- 
cumstances attending  sale  contracts,  a  party  who  promises 
to  forward  merchandise  by  a  certain  time,  and  without  any 
notice  from  the  buyer  of  peculiar  reasons  which  necessitate 
prompt  performance,  may  well  be  supposed  to  stipulate  for 
reasonable  punctuality,  rather  than  an  exact  and  literal  ful- 
filment of  his  promise  ;  and  the  prevailing  rule  is  to  punish, 
if  need  be,  only  to  the  extent  of  rendering  the  breach  of 
diligent  performance,  with  respect  to  time,  a  cause  of  action 
for  damages  sustained  by  the  buyer,  like  other  independent 
stipulations  on  the  seller's  part,  and  not  an  occasion  for  justi- 
fying the  buyer  in  rescinding  the  contract  in  toto,  on  the 
ground  that  a  condition  precedent  had  failed.1 

On  this  point  the  case  of  Hoare  v.  Rennie,  where  a  court 
justified  the  buyer  in  not  accepting,  on  the  assumption  that 
the  seller's  stipulation  to  deliver  six  hundred  and  sixt}r- 
seven  tons  of  iron,  to  be  shipped  "  in  about  equal  portions," 
in  each  of  four  consecutive  months,  was  a  condition  pre- 
cedent, broken  by  his  failure  to  ship  more  than  twenty-one 
tons  in  June,  is  questioned  by  the  later  authorities.2  Even 

court.    Bigler  v.  Hall,  54  N.  Y.   167,  Benj.  Sales,  bk.  4,  pt.   1 ;   "Rogers  v. 

one   judge   dissenting.      Cf.  Logan   v.  Woodruff,   23    Ohio    St.   632 ;    Story 

Le    Mesurier,    6    Moore    P.    C.    116  ;  Sales,  §  310. 

Gilmour  v.    Supple,   11   Moore  P.  C.  2  Hoare  v.  Rennie,  5  H.  &  N.  19, 

551.  doubted  in  Simpson  v.  Crippin,  supra. 

1  Jonassolm  v.  Young,  4  B.  &  S.  296 ;  See  Rouse  v.  Lewis,  4  Abb.  N.  Y.  App. 

Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14 ;  121,  where,  upon  facts  showing  aggra- 
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where  a  stringent  performance  would  be  rightfully  exacted 
under  the  terms  of  the  contract,  acceptance,  or  a  waiver  of 
the  condition  precedent,  might  often  be  inferred  from  the 
buyer's  subsequent  conduct. 

§  290.  Stipulations  as  to  Place  of  Performance ;  How  far 
Conditional.  —  Similar  considerations  should  apply  to  stipu- 
lations concerning  the  place  of  performance.  Thus,  a  con- 
tract to  sell  cotton  at  a  given  price  to  arrive  at  L.,  per  ships 
from  C.,  provided  "  the  cotton  to  be  taken  from  the  quay; 
customary  allowances  of  tare  and  draft;  and  the  invoice  to 
be  dated  from  date  of  delivery  of  last  bale."  It  was  held 
that  this  clause  as  to  place  of  delivery  was  not  a  condition 
precedent  against  the  sellers,  but  a  stipulation  in  their  favor  ; 
and  that  the  contract  in  effect  placed  the  cotton  at  the  buyer's 
risk  and  charge  from  the  time  of  landing  on  the  quay.1  Yet 
a  stipulation  as  to  the  place  of  performance  is,  under  proper 
circumstances,  to  be  treated  as  a  condition  precedent.2 

§  291.  Sales  upon  Notice  ;  Requirement  of  giving  Notice  as 
a  Condition  Precedent.  —  Sales  are  sometimes  made  "upon 
notice,"  or  with  reference  to  a  designated  time,  or  to  the 
happening  of  some  event,  upon  notice  of  which  an  act  is  to 
be  performed.  Whose  duty,  then,  is  it  to  first  take  notice 
that  the  time  has  come,  or  the  event  happened?  This 
must  be  answered  by  reference  to  the  contract.  The  gen- 
eral rule  is,  that  one  who  binds  himself  to  do  a  thing  at  a 
designated  time,  or  on  the  occurrence  of  a  particular  event, 
must  take  notice  at  his  peril,  and  perform  his  promise  when 
the  time  comes  or  the  event  occurs.  If,  then,  the  sale  be 
conditioned  upon  a  delivery  next  Christmas,  or  (both  parties 
residing  in  this  country)  supposing  war  shall  be  declared 
between  France  and  Germany,  the  buyer  and  seller  are 
presumed  to  have  equal  opportunity  of  ascertaining  when 
the  condition  precedent  must  be  performed ;  and  here  the 
party  who  has  engaged  to  perform  the  precedent  act  (or,  in 
such  instances,  the  seller)  must  perform  without  awaiting 

vated  delay  after  payment  in  advance,         l  Neill  u.  Whit  worth,  L.  R.  1  C.  P. 

it  was  held  that  the  buyer  need  not  re-    684. 

ceive  the  goods.  2  Thompson  v.  Ray,  46  Ala.  224. 
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notice  from  the  other  that  it  is  time.  Still  more  is  he  bound 
to  take  notice,  without  a  previous  intimation  from  the  party 
with  whom  he  has  contracted,  whenever  the  fact  upon 
which  the  contract  turns  lies  peculiarly  within  his  own 
knowledge  and  privity.  But  if,  instead,  the  other  party, 
according  to  a  just  interpretation  of  the  contract  as  they 
meant  it,  was  bound  to  give  notice  when  the  time  had  ar- 
rived or  the  event  happened,  the  giving  of  such  notice  be- 
comes the  real  condition  precedent  of  the  contract  to  which 
other  acts  like  delivery  are  postponed.  When  actual  knowl- 
edge of  the  essential  fact  is  peculiarly  in  the  obligee's  breast, 
and  particularly  where  the  obligee  reserves  to  himself  the 
control  of  the  fact,  so  that  the  exigency  for  performance 
shall  occur  when  he  so  chooses,  and  not  before,  he  is  bound  to 
give  notice  of  the  fact  before  he  can  compel  the  obligor  to 
perform  his  engagement.1  It  may  be  added,  that  if  a  seller 
agrees  to  deliver  or  a  buyer  to  take  away,  "  on  demand," 
or  notice  from  the  other  part}7,  or  when  the  other  party  is 
ready,  a  reasonable  time  should  be  allowed  him  after  such 
demand  or  notice  for  performing  his  engagement.2 

§  291  a.  The  Same  Subject ;  Where  either  Party  has  an  Option. 
• —  Where  a  contract  for  the  delivery  of  chattels  of  a  certain 
description  from  time  to  time  does  not  bind  to  any  fixed 
limit,  it  is  left  optional  with  either  party  to  put  an  end  to  the 
agreement ;  but  the  part}'  seeking  to  terminate  should  give 
notice  to  the  other  of  his  intention  in  the  premises,  in  order 
to  effect  this  purpose.3 


1  Benj.  Sales,  bk.  4,  pt.  1 ;  Haule 
v.  Hemyng,  6  M.  &  W.  454 ;  Vyse  v. 
Wakefield,  6  M.  &  W.  442;   Watson 
v.  Walker,  23  N.  H.  471;   Haines  y. 
Tucker,  60    N.    H.    307;    Quarles    v. 
George,  23  Pick.  400. 

2  Ib. ;  Sanborn  v.  Benedict,  78  111. 
309. 

»  Houston,  &c.  R.  Co.  v.  Mitchell,  38 
Tex.  85.  The  nicety  with  which  this 
burden  of  giving  notice  is  adjusted  by 
the  courts  is  pointedly  shown  by  Mr. 
Benjamin.  One  of  the  earlier  English 
cases  held  that  one  who  had  sold  a  cer- 
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tain  lot  of  barley,  to  be  paid  for  at  as 
much  as  he  should  sell  for  to  any  other  man, 
could  not  sue  the  buyer  before  giving 
him  notice  of  the  price  at  which  he  had 
sold  to  others ;  the  reason  being,  that 
the  persons  to  whom  the  buyer  might 
sell  were  perfectly  indefinite  at  his 
own  option.  Haule  y.  Hemyng,  cited  in 
Vyse  v.  Wakefield,  6  M.  &  W.  454  ; 
Vin.  Abr.  Condition,  A.  d.  pi.  15. 
"  But  no  notice  is  necessary,"  adds 
Mr.  Benjamin,  "  where  the  particular 
person  whose  action  is  made  a  condi- 
tion of  the  bargain  is  named,"  —  as  if 
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Notice  of  one  kind  or  another  is  required  in  various  other 
cases  which  may  arise  under  the  law  of  sales,  according  as  an 
option  going  to  the  essence  of  the  contract  is  given  to  buyer 
or  seller ;  but  the  same  general  principle  applies  to  the  whole 
subject.1 

§  292.  Property  Transfer  conditioned  on  paying  or  securing 
Price.  —  The  law  of  conditions  precedent  and  concurrent  is 
constantly  invoked  for  determining  the  reciprocal  rights  of 
buyer  and  seller  in  sales  made  on  the  condition  of  paying  or 
securing  the  price.  We  have  seen  that  the  transfer  of  prop- 
erty may,  under  suitable  circumstances,  be  presumed  to  have 
been  completed,  on  the  striking  of  a  bargain  for  specific 
goods,  before  either  payment  or  delivery ;  this  being  the 
modern  law  of  England,  which,  even  before  actual  delivery, 
casts  the  risks  of  title  upon  the  purchaser,  though  he  cannot 
take  the  chattel  away  without  paying  for  it.2  But,  as  we 
have  also  shown,  the  circumstances  of  the  transaction  may  be 
such  as  to  indicate  that  the  seller  agrees  to  transfer  the  prop- 
erty in  consideration,  not  of  the  buyer's  engaging  to  pay,  but 
of  his  actually  paying  or  securing  the  price.3  Now,  in  this 
last  very  common  instance  of  a  sale  for  payment  on  delivery, 
each  party  is  bound  to  the  other  by  concurrent  condition,  — 
the  seller  to  deliver,  the  buyer  to  pay,  —  and  neither  can  sue 
the  other  for  breach  of  contract  without  averring  that  he  per- 
formed, or  offered  to  perform,  the  condition  on  his  part.4 

§  293.  Obligation  to  deliver  and  Obligation  to  pay,  as  Condi- 
tions Concurrent,  etc.  —  Independently,  however,  of  the  ques- 
tion who  owns  the  goods,  it  is  a  general  rule  in  all  executory 
agreements  for  the  sale  of  chattels,  that  the  seller's  obligation 
to  deliver,  and  the  buyer's  obligation  to  pay  or  render  equiva- 

in  Haule  v.  Hemyng  the  bargain  had    fied,  and  the  seller  is  to  exercise  no  op- 
been,   that  the    buyer   would   pay  as    tion.     Ib. ;  Benj.  Sales,  bk.  4,  pt.  1. 
much  as  the  seller  should  get  from  a         l  See,  e.  g.,  sales  "  to  arrive,"  infra ; 
certain  party.  J.  S. ;  for  here  the  party     Kirkpatrick  v.  Alexander,  44  Ind.  595. 
bound  to   pay   in  this   event  is   suffi-         2  Supra,  §  243 ;  Blackb.  Sales,  147- 
ciently  notified  by  the  terms  of  his  con-     149;  Benj.  Sales,  bk.  2,  c.  2. 
tract  that  a  sale  is  or  will  be  made  to         8  Supra,  §  244. 
J.  S.,  and  agrees  to  take  notice  of  it:         4  Benj.  Sales,  bk.  4,  pt.  1  ;  Rawson 
there  is  a  particular  individual  speci-    v.   Johnson,  1   East,   203 ;   Jackson  v. 

Allaway,  6  M.  &  G.  942. 
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lent,  are  concurrent  conditions  in  the  nature  of  conditions 
precedent,  and  that  performance,  or  the  offer  to  perform,  or  a 
readiness  and  willingness  to  do  what  he  was  prevented  from 
doing,  is  a  prerequisite  on  the  part  of  him  who  would  enforce 
the  contract  against  the  other.1  Thus,  in  Atkinson  v.  Smith, 
there  was  a  sort  of  exchange  bargain,  or  what  would  now  be 
styled  a  mutual  agreement  for  cross-sales ;  A.  engaging  to 
buy  of  B.  a  lot  of  fleeces,  and  to  take  in  return  a  lot  of 
woollen  cloths  called  noils,  and  B.  making  corresponding  en- 
gagements. The  noils  rose  in  price,  and  B.  refused  to  deliver 
them.  A.  sued,  averring  independent  agreements;  but  he 
was  nonsuited,  the  judges  holding  that  he  should  have  alleged 
his  offer  to  deliver  the  fleeces,  which  was  a  condition  prece- 
dent to  his  right  to  claim  the  noils.2  But  in  Bishop  v.  Shil- 
lito^  where  iron  was  delivered  under  a  contract  that  certain 
bills  outstanding  against  the  seller  should  be  taken  out  of 
circulation,  which  was  not  done,  the  seller  was  allowed  to 
sue  in  trover,  and  recover  what  he  had  delivered  ;  for  such 
delivery  of  the  iron  was  to  have  been  contemporaneous  with 
the  redelivery  of  the  bills.3 

§  294.  Condition  of  no  Transfer  of  Title  until  Price  is  ad- 
justed. —  The  principle  here  involved  is  constantly  applied, 
in  the  American  authorities,  so  as  to  defeat  the  buyer's  title 
as  owner  where  goods  have  been  delivered  on  an  express  or 
implied  condition  that  the  seller  shall  not  be  divested  of  his 
property  right  therein  until  the  stipulated  price  is  paid  or 
secured.  Thus,  Chancellor  Kent  lays  it  down  emphatically, 
that,  where  there  is  a  condition  precedent  attached  to  a  con- 
tract of  sale  and  delivery,  the  property  does  not  vest  in  the 
purchaser  on  delivery  until  he  performs  the  condition,  or  the 
seller  waives  it ;  and  the  right  continues  in  the  vendor,  even 
against  creditors  and  subsequent  purchasers  of  the  vendee.4 

1  Ib.;  Dana  v.  King,  2  Pick.  155;         2  Atkinson  v.  Smith,  14  M.  &  W. 

Williams    v.   Healey,    3    Denio,    363;  695. 

Warren  v.  Wheeler,  21  Me.  484 ;  At-         »  Bishop  v.   Shillito,    2  B.  &  Aid. 

kinson    v.    Smith,    14  M.  &  W.  695;  329. 

Withers  v.  Reynolds,  2  B.  &  Ad.  882  ;         *  2  Kent  Com.  497.     See  Green  v. 

Sutton  v.   Campbell,  2  Thomp.  &  C.  Rowland,  16  Gray,  58. 
(N.  Y.  Supr.)  695. 
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And  accordingly  it  is  well  settled,  that  where  goods  are  sold 
and  delivered  on  condition  that  the  property  therein  shall  not 
vest  in  the  buyer  until  the  purchase-money  is  paid  or  secured, 
such  payment  or  adjustment  of  the  purchase-money  is  a  con- 
dition precedent  on  the  buyer's  part  to  the  transfer  of  title 
to  himself  from  the  seller ;  subject,  of  course,  to  the  usual 
exception  attending  the  performance  of  a  condition  prece- 
dent.1 

§  295.  The  Same  Subject ;  Condition  sustained  notwithstand- 
ing Delivery.  —  Thus,  if  a  tradesman  sells  goods  payable  on 
delivery,  and  his  servant  by  mistake  delivers  without  receiving 
the  money,  he  may,  after  a  demand  and  refusal  to  re-deliver 
or  pay,  sue  in  trover  for  the  goods.2  The  consignment  of  a 
piano,  too,  by  a  wholesale  to  a  retail  dealer,  on  the  previous 
distinct  understanding  that  the  piano  shall  remain  the  prop- 
erty of  the  consignor  until  paid  for,  and,  if  sold,  that  the 
consignee's  agreement  with  the  purchaser  shall  expressly  re- 
serve the  consignor's  right  in  like  manner,  leaves  the  consign- 
or's title  such  that  it  cannot  be  seized  and  sold  in  execution 
upon  a  judgment  recovered  against  the  consignee.3  Wherever, 
indeed,  the  sale  is  for  immediate  payment,  and  the  buyer, 
on  getting  the  goods  into  his  own  possession,  refuses  to  make 
the  payment,  the  seller  may  reclaim  them,  notwithstanding 
delivery.4 

What  has  already  been  said  of  the  seller's  reservation  of 
the  jus  disponendi  bears  in  this  same  direction.5  But,  if  the 
sale  be  conditioned  on  payment,  the  seller's  right  is  usually 
conceded  to  extend  even  further.  He  may  actually  deliver 


1  Bishop  v.  Shillito,  2  B.  &  Aid. 
329,  n.  ;  Godts  v.  Rose,  17  C.  B.  229 ; 
Brandt  v.  Bowlby,  2  B.  &  Ad.  932; 
Benj.  Sales,  bk.  2,  c.  3;  Porter  v.  Pet- 
tengill,  12  N.  H.  299;  Whitney  v. 
Eaton,  15  Gray,  225;  Tyler  v.  Free- 
man, 3  Cush.  261 ;  Story  Sales,  §  313  ; 
Morris  v.  Rexford,  18  N.  Y.  552 ;  Has- 
brouck  v.  Lounsbury,  26  N.  Y.  598; 
Little  v.  Page,  44  Mo.  412 ;  Ridgeway 
v.  Kennedy,  52  Mo.  24;  Duncans  v. 
Stone,  45  Vt.  118 ;  Thompson  v.  Ray, 
46  Ala.  224;  Paul  v.  Reed,  52  N.  H. 


136 ;  Henderson  v.  Lauck,  21  Penn.  St. 
359;  Shireman  v.  Jackson,  14  Ind. 
459;  Forbes  v.  Marsh,  15  Conn.  384; 
Clark  v.  Wells,  45  Vt.  4  ;  Wabash 
Elevator  Co.  v.  First  Nat.  Bank,  23 
Ohio  St.  311  ;  Fifield  v.  Elmer,  25 
Mich.  48. 

2  Bayley  J.,  in  Bishop  v.  Shillito, 
supra. 

8  Cole  v.  Mann,  8  Thomp.  &  C. 
(N.  Y.  Supr.)  380. 

*  Morris  v.  Rexford,  18  N.  Y.  652. 

5  Supra,  c.  4. 
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the  chattel  to  the  buyer,  —  an  act  which,  under  circum- 
stances imputing  to  him  no  laches,  no  waiver  of  a  stipulated 
right,  will  not  debar  him  from  pursuing  legal  remedies  after- 
wards ;  and  the  situation  of  things  may  be  such  as  even  to 
permit  of  leaving  the  chattel  in  the  buyer's  hands  for  a  con- 
siderable period,  in  expectation  of  payment,  without  the  loss 
of  the  seller's  title.  A  liberal  disposition  is  shown  by  the 
courts  here,  as  in  the  case  of  a  seller's  reservation  of  the  jus 
disponendi,  in  order  that  acts  which  merely  indicate  the  re- 
posing of  confidence  in  the  buyer,  especially  in  mere  exter- 
nals, shall  not  prejudice  the  rights  of  the  seller.1  Thus, 
where  delivery  was  made  in  expectation  of  a  draft  which  the 
buyer  was  to  go  to  the  bank  and  procure,  and  the  seller  was 
put  off  with  the  promise  that  the  draft  would  be  sent  him 
at  once,  it  was  held  that  the  condition  still  remained  in  force 
to  prevent  the  transfer  of  title.2 

Even  though  the  goods  be  in  possession  of  a  warehouse- 
man or  other  custodian,  no  transfer  of  property,  as  against 
the  seller,  is  effected  by  the  custodian's  entry  of  transfer  on 
his  books  at  the  seller's  suggestion  ;  such  third  party,  as  part 
of  the  transaction,  giving  a  paper  to  that  effect  to  the  seller, 
which  the  latter  presents  to  the  buyer,  to  be  handed  to  him 
only  on  receiving  payment :  for  here  the  intention  is,  upon 
the  whole,  manifested  that  the  seller  is  not  to  part  with  the 
goods  until  they  are  paid  for.  This  case  is  quite  unlike  that 
where  a  buyer  takes  a  delivery  order  to  the  custodian,  and 
the  latter  attorns  to  him.3 

§  296.  The  Same  Subject  ;  Rule  applied  where  the  Condition 
is  not  for  Cash  Payment.  —  The  rule  which  insists  upon  the 
performance  of  a  condition  precedent  applies  not  to  cash 
sales  alone ;  for,  wherever  delivery  is  made  upon  express  or 


i  Gibson  v.  Tobey,  46  N.  Y.  637 ; 
Tyler  v.  Freeman,  3  Cush.  261 ;  Sage 
v.  Sleutz,  23  Ohio  St.  1  ;  Johnston  v. 
Eicheberger,  13  Fla.  230 ;  Stone  v. 
Perry,  60  Me.  48 ;  post,  as  to  waiver. 
In  Shepherd  v.  Harrison,  L.  R.  4  Q.  B. 
196,  493,  s.  c.  L.  R.  5  H.  L.  116,  this 
principle  is  applied  in  a  case  of  reserva- 
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tion  of  jus  disponendi,  —  the  seller  hav- 
ing mailed  the  bill  of  lading,  together 
with  the  bill  of  exchange,  directly  to 
the  buyer.  And  see  Godts  v.  Rose,  17 
C.  B.  229. 

2  Gibson  v.  Tobey,  46  N.  Y.  637. 

3  Godts    v.    Rose,    17    C.   B.  229; 
Dixon  v.  Yates,  5  B.  &  Ad.  313. 
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implied  condition  that  the  title  shall  remain  in  the  seller  until 
the  price  is  adjusted  after  a  certain  manner,  the  buyer's  pos- 
session, being  in  strict  accordance  with  the  condition,  carries 
with  it  no  absolute  right  of  ownership.  Thus,  where  goods 
are  sold  on  six  months,  in  consideration  of  certain  acceptances, 
balance  in  sixty  days,  the  due  transfer  of  acceptances  to  this 
effect  is  a  prerequisite  of  title  to  the  goods  in  the  buyer ; 1 
and,  delivery  being  made  upon  the  stipulation  that  the  buyer 
shall  give  his  notes  for  the  price,  with  or  without  indorsement, 
or  that  he  shall  furnish  certain  securities,  no  title  passes  to 
the  buyer  before  full  performance  of  the  condition.2  So,  too, 
where  goods  are  sold  at  a  fixed  price,  to  be  paid  at  a  certain 
future  time,  and  delivered  upon  this  condition,  the  buyer 
acquires  no  title  until  he  has  made  the  payment.3 

§  297.  The  Same  Subject ;  Partial  Adjustment  of  the  Price  ; 
Sale  on  Instalment  Plan.  —  If  the  contract  of  the  parties  be 
such  as  to  indicate  that  the  seller  shall  retain  his  right  of 
ownership  in  the  chattel  after  delivery,  notwithstanding  a 
partial  payment  or  partial  adjustment  of  the  price,  the  con- 
dition of  payment  is  enforceable  to  the  extent  of  rendering 
full  adjustment  a  prerequisite  of  title  acquisition  in  the  buyer. 
Instances  are  found  where  chattels  are  sold  payable  in  instal- 
ments, —  a  plan  which  is  becoming  popular,  in  parts  of  this 
country,  with  reference  to  sewing-machines,  pianos,  and  the 
like.4  Prudence  requires  that  contracts  of  this  uncertain 
description  be  reduced  to  writing,  so  as  to  show  clearly  the 
respective  rights  of  the  parties,  and  enable  the  courts  to  dis- 
criminate between  a  sale  conditional  upon  payment  by  instal- 
ments and  that  which  is  in  truth  a  mortgage  transaction  or  a 
bailment.5  Such  contracts  are  to  be  construed  according  to 


1  Dresser  Man.  Co.  v.  Waterston,  3 
Met.  9. 

2  Russell  v.  Minor,  22  Wend.  659; 
Hirschorn   v.   Canney,  98  Mass.  149 ; 
Stone  y.  Perry,  60  Me.  48. 

3  Little  y.  Page,  44  Mo.  412 ;  Whit- 
ney v.  Eaton,  15  Gray,  225;  Hasbrouck 
y.  Lounsbury,  26  N.  Y.  598 ;  Fifield  v. 
Elmer,  25  Mich.  48 ;  Clark  y.  Wells,  45 
Vt.  4. 


4  Sage  v.  Sleutz,  23  Ohio  St.  1 ; 
Stitton  y.  Campbell,  2  Thomp.  &  C. 
(N.  Y.  Supr.)  595;  Cole  v.  Mann,  3 
Thomp.  &C.  (N.  Y.  Supr.)  380;  Pres- 
ton y.  Whitney,  23  Mich.  260  ;  Giddey 
v.  Altman,  27  Mich.  206;  Goldsmith  r. 
Bryant,  26  Wis.  34. 

6  See  Rowan  n.  Union  Arms  Co., 
36  Vt.  124  ;  1  Sch.  Pers.  Prop.  §  417  ; 
Singer  Machine  Co.  v.  Cole,  4  Lea,  439. 
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their  tenor ;  and  if  they  contain  an  option  to  buy  or  hire  in 
favor  of  the  one  party,  or  other  special  conditions  to  be  ob- 
served by  the  other,  the  court  will  give  just  scope  to  the 
mutual  undertaking.1 

§  298.  The  Same  Subject ;  Delivery  carrying  Possession  with- 
out Property ;  How  Possession  is  resumed  by  Seller,  etc.  — 
Sometimes  other  conditions  besides  payment,  or  adjusting  the 
price,  accompany  delivery.2  Nor  are  the  instances  rare  where 
possession,  given  under  the  general  condition  that  no  prop- 
erty in  the  chattel  shall  pass  until  it  is  fully  paid  for,  is  held 
riot  to  preclude  the  paramount  title  of  the  original  bona  fide 
seller.3  A  chattel  may  also  be  delivered  with  such  a  con- 
dition as  to  title  by  sale,  while  meantime  the  purchaser  is  to 
use  it  by  way  of  loan  or  hire,  under  the  mutual  agreement  of 
the  parties.4  While,  too,  a  seller  may  stipulate  for  the  reten- 
tion in  himself  of  a  right  of  property,  which  ought  natu- 
rally to  carry  with  it  the  right  of  possession,  an  actual  delivery 
of  possession  to  the  buyer  may  be  so  far  incompatible  with 
the  retention  in  himself  of  this  right  of  possession  as  to  render 
it  incumbent  upon  him  to  give  notice,  or  make  some  explicit 
declaration,  before  he  can  retake  the  goods,  and  resume 
possession  as  of  right.5 

But,  at  all  events,  a  seller  may  resume  possession  of  his 
chattels  conditionally  sold,  on  putting  the  other  party  at 


1  Sumner  v.   Cottey,  71  Mo.   121; 
Hine  v.  Roberts,  48  Conn.  267.    It  is 
not  necessary  for  the  seller  to  refund 
partial  payments  before  repossessing 
himself  on  default  of  the  buyer.    Fleck 
v.  Warner,  25  Kan.  492.     The  seller  or 
letter  of  the  thing  should  be  cautious 
how  he  attempts  to  replevy  the  thing 
upon  default.     See  Meagher  v.  Hollen- 
berg,  9  Lea,  392.    The  contract  may 
provide  for  resuming  possession  on  de- 
fault at  his  option,  in  which  case  he 
ought  to  give  previous  notice  of  his  in- 
tention to  exercise  the  option.  Wheeler 
Man.  Co.  v.  Teetzlaff,  53  Wis.  211. 

2  Hill  «.  McKenzie,  3  Thomp.  &  C. 
(N.  Y.  Supr.)  122;  Dresser  Man.  Co. 
v.  Waterston,  3  Met.  9 ;  Dyer  v.  Libby, 
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61  Me.  45.  And  see  Allen  v.  Delano, 
55  Me.  113 ;  Buckmaster  v.  Smith,  22 
Vt.  113.  For  instance,  possession  of  a 
thing  may  be  given  by  A.  on  the  un- 
derstanding that  B.  shall  either  pay  for 
it  or  sell  it  on  A.'s  account.  Hok  u. 
Holt,  58  N.  H.  276. 

3  Sage  ».  Sleutz,  23  Ohio  St.  1 ; 
Deshon  v.  Bigelow,  8  Gray,  159 ;  Cole 
v.  Mann,  3  Thomp.  &  C.  (N.  Y.  Supr.) 
380  ;  Powell  v.  Preston,  3  Thomp.  &  C. 
(N.  Y.  Supr.)  644. 

*  Forbes  v.  Marsh,  15  Conn.  384; 
Shireman  v.  Jackson,  14  Ind.  459. 

6  Giddey  v.  Altman,  27  Mich.  206. 
But  see  Powell  v.  Preston,  3  Thomp.  & 
C.  (N.  Y.  Supr.)  644. 
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default.  The  possession  of  a  purchaser  who  refuses  pay- 
ment upon  getting  possession  of  goods  which  had  been 
delivered  him  in  pursuance  of  an  understanding,  express  or 
implied,  that  payment  and  delivery  should  be  simultaneous,  is 
wrongful ;  and  the  seller  may  reclaim  the  goods  as  his  own,  if 
reasonably  prompt  in  asserting  his  rights  in  the  premises.1 

§  299.  Condition  of  no  Title  notwithstanding  Delivery,  applied 
as  against  Buyer's  Creditors. — The  condition  precedent  or  con- 
current thus  imposed  by  the  seller  upon  delivery  will  take 
effect,  as  a  rule,  in  every  bona  fide  transaction  against  not  only 
the  buyer,  but  all  who  may  claim  under  him,  including  his 
attaching  creditors.2  And  since  the  delivery  of  chattels  to 
the  buyer  conditional  upon  payment  carries  no  attachable 
interest  therein  of  which  his  creditors  can  avail  themselves, 
it  follows,  under  the  ordinary  rule  of  law,  that  the  seller's 
title  is  not  extinguished  by  any  tender  of  the  purchase-money 
made  on  the  attaching  creditors  behalf;3  a  consequence 


1  See  Atkinson  v.  Smith,  4  M.  &  W. 
695;  Withers  v.  Reynolds,  2  B.  &  Ad. 
882  ;    Henderson   v.  Lauck,  21  Penn. 
St.  359  ;  Adams  v.  O'Conner,  100  Mass. 
515 ;  Leven  v.   Smith,  1  Denio,  571 ; 
Paul  v.  Reed,  52  N.  H.  136 ;  Deshon  v. 
Bigelow,   8  Gray,   159 ;    Ridgeway  v. 
Kennedy,  52  Mo.  24. 

2  Forbes   v.   Marsh,  15  Conn.  384; 
Paul  v.  Reed,  52  N.  H.  136 ;  Ridgeway 
v.   Kennedy,    52   Mo.   24 ;    Ballard  v. 
Burgett,  40    N.    Y.    314;    Stevens  v. 
Brennan,  79  N.  Y.  254 ;  Cole  v.  Berry, 
42  N.   J.  L.   308;  Smith   v.   Lozo,  42 
Mich.  6 ;  Bigelow,  C.  J.,  in  Coggill  v. 
Hartford,  &c.  R.  R.  Co.,  3  Gray,  545 ; 
Sage  v.  Sleutz,  23  Ohio  St.  1 ;  Duncans 
v.  Stone,  45  Vt.  118;  Stone  v.  Perry, 
60  Me.  48  ;  Thorpe  v.  Fowler,  57  Iowa, 
541.    A  recent  New   Hampshire  case 
may  serve  as  an  example,  so  far  as  a 
buyer's  creditors    are  concerned.      A 
man   called  at  a  store   to  make  some 
cash  purchases.     He  bought  a  hog,  and 
put  it  into  his  wagon  ;  also  some  sugar, 
which  he  mixed  with  sugar  of  his  own 
in  the  wagon  ;  also  certain  other  gro- 
ceries, the  prices  of  which  were  agreed 


upon.  Then  he  took  out  his  wallet  to 
pay  for  the  whole  ;  but,  before  he  could 
deliver  the  money,  a  writ  was  served 
upon  him.  It  was  decided  by  the 
court,  that,  upon  this  state  of  facts, 
the  sale,  as  it  was  conditioned  upon  a 
payment  not  yet  made,  was  incom- 
plete, and  that  the  seller  could  reclaim 
the  goods  as  his  own.  Paul  v.  Reed,  52 
N.  H.  136.  This,  to  be  sure,  was  not  a 
case  of  continuous  possession  in  the 
buyer  sufficient  to  have  misled  others 
and  induced  a  false  credit  in  those  with 
whom  he  dealt.  A  stronger  example  is 
afforded  in  Holt  v.  Holt,  58  N.  H.  276. 
The  rule  is  different  in  some  States. 
Thus  it  is  well  settled  in  Pennsylvania 
that  a  sale  and  delivery  of  personal 
property,  with  an  agreement  that  the 
ownership  shall  remain  in  the  seller 
until  the  purchase-money  is  paid,  en- 
ables creditors  of  the  buyer  to  seize 
and  sell  it  for  his  debts.  Brunswick 
Co.  ?:.  Hoover,  95  Penn.  St.  508.  And 
see  next  section. 

8  Sage  v.    Sleutz,   23   Ohio  St.  1; 
Buckmaster  v.  Smith,  22  Vt.  203. 
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which  is,  however,  averted  by  legislation  in  some  of  our 
States,  permitting  the  attaching  creditor  to  make  payment 
or  tender  within  a  fixed  period,  and  so  take  the  buyer's  place 
with  reference  to  the  property.1 

§  300.  Rule  as  concerns  Sub-purchasers  from  Buyer. —  But 
a  hardship  is  discovered  when  we  come  to  apply  the  rule  to 
sub-purchasers  from  the  original  buyer  of  chattels  delivered 
into  his  possession.  Any  seller  who  makes  his  title  known 
to  such  parties  in  anticipation  of  a  sub-purchase  may  justly 
claim  the  law's  protection.2  But  how  stands  the  case  as 
against  a  bona  fide  sub-purchaser  who  buys  without  notice  of 
the  original  seller's  claim  of  ownership,  or  of  the  condition 
upon  which  delivery  was  first  made  ?  Here  are  goods  offered 
for  sale  by  one  rightfully  in  possession  :  they  are  taken  and 
paid  for  by  another  in  the  honest  belief  that  the  transaction 
was  legitimate  ;  and  the  sub-purchaser  may  invoke  the  aid  of 
an  old  maxim,  that,  where  one  of  two  innocent  parties  must 
suffer,  he  should  bear  the  loss  whose  conduct  occasioned 
the  difficulty.  Accordingly,  it  has  been  not  unfrequently 
asserted  in  effect,  and  we  may  perhaps  regard  the  rule  as  set-  , 
tied  in  some  of  the  United  States,  at  least  in  cases  of  clear 
and  continuous  possession  by  the  buyer  under  an  apparent 
title,  that  the  bona  fide  purchaser  from  one  to  whom  chattels 
as  j^et  unpaid  for  were  delivered  by  the  original  seller  on  the 
understanding  that  no  transfer  of  title  should  take  place  until 
payment  was  made,  shall  nevertheless  hold  them  as  his  own 
against  the  original  seller,  if  the  latter's  claim  of  title  were 
not  made  known  to  him  before  his  own  purchase.3 

Whatever  support,  however,  this  last  proposition  may  seem 
to  have  received  from  some  of  the  earlier  Massachusetts  and 
New  York  decisions,  must,  in  the  light  of  other  recent  adju- 
dications, be  considered  as  withdrawn.4  For  the  weight  of 

1  Duncans  v.  Stone,  45  Vt.  118.  405 ;    Wait  v.   Green,  36  N.  Y.  556 ; 

2  See  Dresser  Man.  Co.  v.  Water-  Leighton  v.  Stevens,  19  Me.  154. 
ston,  3  Met.  9.  *  See  Hussey  v.  Thornton,  4  Mass. 

3  Michigan    Central  R.    R.    Co.  v.  405,  commented  on  in  Coggill  v.  Hart- 
Phillips,  60  111.  100,  per  curiam  ;  Rose  ford,  &c.  R.  R,  Co  ,  3  Gray,  545  ;  Wait 
v.  Story,  1  Penn.  St.  190 ;  Story  Sales,  v.  Green,   36  N.  Y.   556,  explained  in 
§  313 ;    Hussey  v.  Thornton,  4  Mass.  Ballard  v.  Burgett,  40  N.  Y.  314. 
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American  authority  is  now  decidedly  opposed  to  such  a  doc- 
trine. The  arguments  on  both  sides  were  carefully  balanced 
in  the  able  opinion  pronounced  by  Chief  Justice  Bigelow  of 
Massachusetts,  in  Coggill  v.  Hartford,  $c.  R.  R.  Co.,  —  a  case 
which  ranks  as  a  leading  one  on  the  subject.  Adverting  to 
the  long-settled  rule  as  to  a  sale  and  delivery  on  condition  of 
payment  in  cases  between  buyer  and  seller,  which  concedes 
that  the  seller  has  a  right  to  repossess  himself  of  the  goods, 
both  against  the  buyer  and  against  his  attaching  creditors, 
the  Chief  Justice  proceeds  to  the  defence  here  set  up,  that  a 
valid  title  should  vest  in  the  bona  fide  purchaser  from  the 
original  buyer  notwithstanding,  since  possession  was  per  se 
a  badge  of  fraud.  That  possession  is  a  badge  of  fraud,  he 
continues,  will  not  suffice  for  argument,  as  compared  with 
the  principle  that  possession  alone  gives  no  right  to  transfer 
the  title  :  the  title  continues  in  the  seller  until  the  conditions 
of  sale  and  delivery  are  complete.1  Ballard  v.  Burgett,  an- 
other leading  case,  puts  the  New  York  doctrine  on  substan- 
tially the  same  firm  footing.  Here  A.  had  sold  oxen  to  B.,  and 
given  him  possession,  under  an  agreement  that  the  property 
should  remain  vested  in  A.  until  B.  made  payment  of  the 
price  ;  but  B.,  before  paying  the  price,  sold  the  oxen  to  bona 
fide  third  persons  without  notice.  It  was  decided,  upon  full 
examination  of  the  authorities,  that  A.  could  recover  the 
oxen  from  such  third  persons  on  the  ground  that  his  title  had 
not  passed.2  Numerous  other  American  decisions  of  earlier 
and  later  date  support  the  same  conclusion ;  and  accordingly 
we  may  state,  as  decidedly  the  better  opinion  in  this  coun- 
try, that  (excepting,  perhaps,  the  case  of  negotiable  or  quasi 
negotiable  instruments)  a  sale  of  personal  property  made  by 
one  to  whom  the  chattel  was  delivered  by  the  original  seller 
on  condition  that  property  should  not  pass  until  the  chattel 
was  paid  for,  or  the  price  duly  adjusted,  confers  no  better 
title  upon  a  bona  fide  purchaser  without  notice  from  the  orig- 
inal buyer  than  the  buyer  himself  had,  or  his  attaching  cred- 
itors, or  a  purchaser  with  actual  notice  of  the  condition  ;  that 

1  Coggill  v.  Hartford,  &c.  R,  R.  Co.,  3  Gray,  546. 

2  Ballard  v.  Burgett,  40  N.  Y.  314. 
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against  all  of  these  the  original  seller  may  with  due  diligence 
follow  up  his  rights,  and  reclaim  the  chattel  as  his  own  for 
non-fulfilrnent  of  the  condition  annexed  to  the  delivery,  if  it 
was  bona  fide  annexed  and  the  transaction  is  free  from  fraud 
on  his  part.1  For  the  original  buyer,  having  no  title  in  him- 


1  Coggill  v.  Hartford,  &c.  R.  R.  Co., 
and  Ballard  v.  Burgett,  supra;  Dows 
v.  Kidder,  84  N.  Y.  121 ;  Parkers  Bax- 
ter, 86  N.  Y.  586  ;  Cole  v.  Berry,  42 
N.  J.  L.  308 ;  Brown  v.  Fitch,  43  Conn. 
512;  King  v.  Bates,  57  N.  H.  446; 
Hart  v.  Carpenter,  24  Conn.  427  ;  Bige- 
low  v.  Huntley,  8  Vt.  151 ;  Deshon  v. 
Bigelow,  8  Gray,  159 ;  Hirschorn  v. 
Canney,  98  Mass.  149;  Southwestern 
Freight  Co.  v.  Plant,  45  Mo.  517; 
Ridgeway  v.  Kennedy,  62  Mo.  24; 
Price  v.  Jones,  3  Head,  84 ;  Baker  v. 
Hall,  15  Iowa,  277  ;  Hotchkiss  v.  Hunt, 
49  Me.  213 ;  Clark  v.  Wells,  45  Vt.  4  ; 
Fifield  v.  Elmer,  25  Mich.  48 ;  Shire- 
man  v.  Jackson,  14  Ind.  459;  Kimball 
v.  Jackman,  42  N.  H.  242;  Little  v. 
Page,  44  Mo.  412  ;  Wangler  v.  Frank- 
lin, 70  Mo.  659. 

The  right  of  the  seller  upon  condi- 
tion to  pursue  and  recover  his  chattel 
as  against  a  sub-sale  applies  where  he 
sold  a  chattel  conditional  upon  a  price 
payable  by  instalments.  McCombs  v. 
Guild,  9  Lea,  81 ;  supra,  §  297 ;  Sumner 
v.  Cottey,  71  Mo.  121. 

But  it  should  be  observed  that  in 
some  States  —  as,  for  instance,  Penn- 
sylvania—  it  is  still  declared  emphati- 
cally that  a  conditional  buyer  placed  in 
possession,  who  sells  the  thing  to  a.bona 
fide  third  person,  transfers  by  the  sub- 
sale  a  valid  title  as  against  the  original 
seller.  Stadtfeld  c.  Huntsman,  92 
Penn.  St.  53.  And  as  to  attaching 
creditors  see  preceding  section.  But 
in  this  State  it  is  otherwise  ruled 
where  the  contract  is  a  bailment  with 
an  additional  right  to  purchase ;  and 
hence  an  effort  on  behalf  of  sellers  to 
prove  such  transactions  bailments  and 
not  sales.  Chamberlain  v.  Smith,  44 
Penn.  St.  431.  In  Illinois,  Kentucky, 
and  some  other  States,  the  condi- 
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tion  of  title  transfer  appears  to  be 
sustained  between  the  parties,  but  not 
as  against  bona  fide  purchasers  or 
attaching  creditors,  without  notice. 
March  v.  Wright,  46  111.  487 ;  Vaugh 
v.  Hopson,  10  Bush,  337.  Statute  pro- 
visions are  found  on  the  subject  in 
some  States.  See  73  Me.  88 ;  48  Vt. 
24;  57  Iowa,  541.  And  see  52  Ala.  94, 
672.  The  policy  of  such  legislation  is  to 
discourage  the  evils  of  false  credit  by 
requiring  a  record  of  title,  in  such  cases 
of  conditional  sales,  as  to  transfer  of 
title ;  or  constructive  notice  to  third 
parties  as  under  a  chattel  mortgage ; 
and  it  must  be  admitted,  in  view  of 
the  present  confusion  and  uncertainty 
of  judicial  results  on  these  points,  that 
such  enactments  are  salutary. 

In  some  States,  therefore,  it  is  held 
that  such  conditions  of  title  are  not 
good  as  to  the  buyer's  creditors  or  pur- 
chasers when  possession  is  delivered ; 
in  others,  that  they  are  valid  against 
his  creditors,  but  not  as  against  buyers 
from  him.  The  question  is  whether 
a  constructive  fraud  arises  out  of  a 
possession  inconsistent  with  the  actual 
title. 

As  to  remedies  of  the  seller  to  re- 
cover the  goods,  where  the  buyer  de- 
faults in  performance  so  that  the 
property  does  not  pass,  see  post,  c.  12. 

Under  the  conditional  sale  with  de- 
livery to  the  buyer,  the  buyer's  title  is 
perfected  as  soon  as  he  has  fully  paid  or 
adjusted  the  price ;  and  it  is  held  that 
meantime  he  has  an  interest  which  is 
so  far  capable  of  present  sale  or  mort- 
gage, where  payment  was  to  be  by  in- 
stalments, that  if  he  sells  or  mortgages 
to  a  third  person  before  his  title  be- 
comes perfected,  his  property  passes 
to  such  third  person  as  soon  as  he  per- 
fects it.  Carpenter  v.  Seatt,  13  R.  I. 
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self,  can  pass  none  ;  and,  as  it  has  been  further  suggested, 
any  third  party  who  knows  that  he  had  come  into  possession 
of  the  goods  is  bound  to  inquire  whether  the  title  acquired 
was  that  of  buyer,  borrower,  or  hirer,  or  in  still  another 
capacity.1 

§  301.  Qualifications  of  this  Rule  as  to  Bona  Fide  Purchasers 
for  Value  ;  Negotiable  Instruments,  etc.  —  Some  qualifications 
of  the  rule  may  still  apply  on  behalf  of  bona  fide  purchasers, 
notwithstanding  the  concessions  we  have  just  stated.  Thus 
it  will  be  admitted  that  the  relations  of  the  original  parties  to 
transactions  like  these  jostle  roughly  the  rights  of  others  ; 
since  a  buyer  may  have  the  opportunity  to  set  up  a  fictitious 
credit  with  third  persons,  and  tempt  them  to  their  ruin. 
Where,  therefore,  the  transfer  of  possession  between  parties 
is  merely  a  dishonest  device,  with  the  semblance  of  a  sale, 
fraud  may  be  alleged  ;  and  fraud,  of  course,  must  recoil  upon 
the  guilty  participants.2 

But  a  more  obvious  qualification  grows  out  of  the  law  of 
transfer  pertaining  to  negotiable  and  quasi  negotiable  instru- 
ments.3 It  is  perhaps  on  this  latter  ground,  rather  than  on 
any  direct  dissent  to  the  general  doctrine  of  upholding 
against  the  world  a  seller's  title  pending  fulfilment  of  a  con- 
dition precedent  to  transfer,  that  we  find  some  decisions 
lately  reported  to  the  point,  that  a  seller  who  (besides  con- 
sistently yielding  his  possession  of  the  goods)  makes  over  to 
the  buyer  a  quasi  negotiable  instrument  in  the  nature  of  a 
bill  of  lading,  thus  vesting  the  latter  with  the  full  indicia  of 
ownership,  cannot  afterwards  recover  the  goods  it  represents 

477,  citing  Day  v.  Bassett,   102  Mass,  from  the  first  buyer's  possession,  and 

445 ;    Crompton    v.   Pratt,   105  Mass,  show  that  the  condition  has  not  been 

255  ;  122  Mass.  383.  performed  upon  which  title  depended. 
1  See  Forbes  v.   Marsh,   15    Conn.          2  gee  infra,  as  to  fraudulent  sales, 

384.     But  cf .  Leighton  v.  Stevens,  19  c.  16 ;   Taylor  v.   Pope,   5  Cold.  416. 

Me.  154,  where  it  is  said  that  in  cases  jn   such   cases,   possession   is   usually 

of  apparent  ownership    third   persons  coupled  either  with  an  apparent  power 

have  a  right  to  consider  the  property  to  sell  and  exercise  dominion,  super- 

as  that  of  the  apparent  owner ;  a  prop-  induced  by  the  acts  of  the  owner,  or 

osition  which  is  doubtless  true,  so  far  by  coupling  the  possession  with  other 

as  to  render  it  necessary  for  the  brig-  indicia  of  title,  such  as  a  bill  of  sale, 

inal  seller  who  claims  adversely  to  over-  bill  of  lading,  &c. 
throw  such  presumption  as  may  arise        3  Supra,  §  16;  1  Sch. Pers.  Prop.  §  458. 
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under  a  claim  that  the  goods  were  conditionally  sold,  so  as 
thereby  to  defeat  the  title  of  one  who  has  bona  fide  purchased 
or  advanced  on  the  security  of  the  instrument.1  The  special 
animus  of  these  decisions  is  to  sustain  such  instruments  ac- 
cording to  their  tenor,  and  protect  their  use  in  the  community 
as  a  suitable  basis  for  merchandise  loans  and  transfers. 

§  302.  Who  is  a  Bona  Fide  Purchaser,  etc.,  in  this  Connec- 
tion. —  We  may  add,  that  a  bona  fide  purchaser  or  transferee 
in  this  connection  is  one  who  advances  or  parts  with  property 
as  a  consideration  :  incurring  a  contingent  liability  for  the  first 
buyer,  such  as  indorsing  his  notes  for  the  price,  is  not  enough 
to  place  a  party  upon  this  favored  footing.2  A  transfer  by 
the  bu}^er  to  secure  or  pay  a  precedent  debt  does  not  render 
the  transferee  a  bona  fide  purchaser  in  this  connection.3 

§  303.  Conclusion  as  to  Sales  -with  Condition  of  no  Property 
Transfer  until  Payment.  —  Upon  the  whole,  this  subject  is  one 
of  great  perplexity  where  no  statute  is  interposed,  as  will 
appear  from  a  further  examination  of  the  admitted  qualifica- 
tions of  our  rule.  Where  there  has  been  no  delivery  of  the 
goods,  the  condition  that  the  property  therein  shall  remain  in 
the  seller  until  payment  or  adjustment  of  the  price  is  readily 
inferred.4  But  a  voluntary  delivery  raises  the  presumption 
per  se  that  the  complete  title  passes  unconditionally;  and  to 
repel  such  a  conclusion,  declarations  and  acts  of  the  parties 
and  circumstances  must  be  alleged  to  the  contrary.5  This 
presumption  being  overcome,  and  the  stipulation  proving,  in 
fact,  that  notwithstanding  delivery  the  title  shall  not  pass 

1  Michigan  Central    R.   R.  Co.    v.  tion  would  be  extended  to  a  sub-sale  of 

Phillips,     60    111.    190;     Barnard    ?;.  stock  with  a  power  of  attorney  indorsed 

Campbell,   55    N.    Y.    456 ;    Western  thereon.     Cherry   v.    Frost,  7  Lea,  1 ; 

Transportation     Co.     v.    Marshall,    4  1   Sch.  Pers.  Prop.   §  406.      See  post, 

Abb.  N.  Y.  App.  575 ;  Rawls  v.  Desh-  c.  16. 

ler,  4  Abb.  N.  Y.  App.  12.     But  see          2  Downs  v.  Belden,  46  Vt.  674. 
Brand   v.   Focht,   1  Abb.  N.  Y.  App.          3  Stevens  v.  Brennan,  79  N.  Y.  254. 
185;  Dows  v.  Kidder,  84  N.  Y.  121;          4  Tuthill  v.  Bogart,  79  N.  Y.  215. 

Parker  v.  Baxter,  86  N.  Y.  586  ;  Hirsch-  The  latest  New  York  cases  (cited  supra, 

orn  v.  Canney,  98    Mass.  149.    Local  §§  299,  300)  show  much  uncertainty,  so 

statutes    concerning    bills    of    lading  far  as  judicial  dicta  are  concerned,  on 

sometimes    affect    the    question.      Ib.  the  subject. 

And  see  1  Sch.  Pers.  Prop.  cs.  7,  8.     In          5  Parker  v.   Baxter,  86  N.  Y.  686. 

some  States  (but  not  in  all)  this  excep-  And  see  as  to  waiver,  next  section. 
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until  the  price  is  paid,  this  understanding  takes  effect ;  yet 
it  is  only  as  between  the  parties  themselves,  apart  from  docu- 
ments of  title,  that  we  find  the  seller's  title  under  such  cir- 
cumstances inflexibly  upheld.  With  respect  to  sustaining 
the  rule  as  against  creditors  of  the  buyer  and  bona  fide  pur- 
chasers from  him,  we  can  claim  only  the  weightier  authority 
in  its  favor,  and  must  admit  that  in  different  States  the  rule 
is  differently  applied.1 

§  304.  Exceptions  growing  out  of  Waiver  or  Impossibility. 
—  The  usual  exceptions  noted  with  reference  to  conditions 
precedent  prevail  likewise  where  goods  are  sold  on  condition 
of  paying  or  securing  the  price ;  and  acts  arid  conduct  on 
the  seller's  part,  from  which  a  waiver,  express  or  implied,  of 
the  condition  may  be  inferred,  or  which  go  to  render  due 
performance  by  the  buyer  impossible,  will  excuse  the  buyer 
from  a  strict  compliance  with  the  condition  precedent,  besides 
debarring  the  seller  of  the  right  to  reclaim  the  goods  as  his 
own.  The  title  thereto  fully  vesting  in  the  buyer,  the  unpaid 
seller's  remedies  become  those  of  an  ordinary  creditor;'2  and 
it  is  a  familiar  principle,  that  they  with  legal  demands  against 
a  debtor  who  first  attach  will  take  the  precedence.  Delivery, 
we  have  seen,  is  not  necessarily  a  waiver  of  the  condition  of 
sale ;  nor  conduct  on  the  seller's  part  which  merely  indicates 
a  disposition  to  repose  confidence  in  the  buyer,  and  carry  out 
the  bargain,  with  all  its  conditions,  in  a  liberal  spirit.3  But 
delivery  is  an  important  circumstance,  nevertheless  ;  and  a 
voluntary  delivery  of  the  goods,  and  the  indicia  of  title,  made 
by  the  seller,  with  nothing  said  about  the  price,  is  presump- 
tively a  waiver  of  any  possible  condition  concerning  price,  so 
as  to  render  it  incumbent  upon  him,  under  such  circumstances, 
to  show  that  the  condition  not  only  entered  into  the  contract, 
but  was  never  waived  on  his  part.4  And  to  do  so  successfully, 
he  must  have  pursued  his  right  with  reasonable  diligence 
according  to  the  circumstances ;  following  up  the  buyer  at 

1  See  preceding  note,  §  300.  154 ;  Farlow  u.  Ellis,   15  Gray,  229 ; 

2  But  as  to  a  seller's  lien,  &c.,  see     Whitney  v.  Eaton,  15  Gray,  225 ;  Smith 
post,  c.  14.  v.  Lynes,  1  Seld.  41 ;  Parker  r.  Baxter, 

8  Supra,  §  295.  86  N.  Y.  586 ;  Fuller  v.  Bean,  34  N.  H. 

4  See  Leighton  v.  Stevens,  19  Me.    290. 
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once,  and  without  intermission,  if  the  condition  was  cash 
payment  or  immediate  adjustment  of  the  price  on  delivery; 
nor  suffering  his  vigilance  to  sleep  after  the  maturity  of  the 
buyer's  obligation,  if  the  allowance  of  time  was  a  part  of 
the  condition.  Thus,  where  goods  were  to  be  paid  for  by 
the  buyer's  note,  and  the  seller  did  not  call  for  it  until  eight 
days  after  the  sale,  this  delay  was  held  to  be  fatal  to  his 
claim  of  title  ; 1  and  where  it  was  agreed  that  the  buyer 
should  have  possession  and  pay  the  price  within  a  fixed 
period,  and,  after  the  time  had  elapsed,  the  buyer  was  still 
suffered  without  objection  to  retain  possession,  the  court  in- 
terred assent  to  further  delay  and  a  waiver  on  the  seller's 
part.2 

But  each  case  must  be  adjudged  on  its  own  merits ;  for 
although  waiver  of  the  condition  may  be  by  express  or  im- 
plied acts  and  conduct,  and  while  negligence  unexplained 
justifies  its  inference,  yet  the  essence  of  waiver,  as  one  of 
our  judges  has  well  expressed  it,  is,  after  all,  "  voluntary 
choice  not  to  claim  and  not  mere  negligence."3  That  the 
lapse  of  several  days  in  following  up  the  buyer  is  not  con- 
clusive evidence  of  a  waiver  of  condition  on  the  seller's 
part,  appears  from  a  case  where  a  courtesy  in  the  particular 
trade  of  ten  days  for  payment  was  recognized,  so  as  to  en- 
able the  seller  to  replevy  the  merchandise  afterwards  from 
the  buyer's  creditors.4  The  circumstance  that  the  parties 
live  far  apart,  or  transact  business  through  third  parties 
who  have  to  notify  the  principals,  is  also  clearly  material 
in  the  allowance  of  time.5  To  ship  goods,  mailing  to  the 
buyer  at  the  same  time  a  bill  indicating  the  terms  of  pay- 
ment, or  a  letter  requesting  him  to  transmit  payment  by 

1  Smith  v.  Dennie,  6  Pick.  262.  ing.     Scudder  v.  Bradbury,  106  Mass. 

2  Hutchings  v.   Hunger,   41   N.  Y.     422. 

155.    And  see   Mixer  v.  Cook,  31  Me.          4  Stone  v.  Perry,  60  Me.  48.     But  a 

340;  Bo  wen  v.  Burk,  13  Penn.  St.  146;  special  usage   that  no  title  shall  vest 

Scudder  v.  Bradbury,  106  Mass.  427  ;  before    payment    should     be    strictly 

Goldsmith  v.  Bryant,  26  Wis.  34.  proved.      Scudder    v.    Bradbury,    106 

3  Shaw,  C.  J..  in  Farlow  v.  Ellis,  Mass.  422. 

15  Gray,  229.  The  seller's  secret  in-  5  Stone  v.  Perry,  60  Me.  48  ;  Whit- 
tention  that  the  title  shall  not  pass  ney  r.  Eaton,  15  Gray,  225 ;  Hirschorn 
on  delivery  will  not  prevent  its  pass-  v.  Canney,  98  Mass.  149. 
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cash,  check,  or  time  note,  as  the  case  may  be,  is  quite  con- 
sistent with  the  idea  of  enforcing  the  condition,  and  justifies 
the  seller  in  awaiting  the  due  response.1  A  want  of  vigi- 
lance on  the  seller's  part,  permissive  acts  of  negligence,  the 
failure  to  object  to  the  buyer's  retention  of  possession 
where  such  objection  would  have  been  called  for,  all  go  to 
weaken  his  hold  upon  the  goods  as  his  own  ;  but  it  is 
rather  his  relaxation  of  proper  effort  under  all  the  circum- 
stances than  the  absolute  lapse  of  more  or  less  time  that 
excludes  his  claim  of  title.  Nor  should  the  character  of  the 
chattel  itself  be  disregarded;  and  a  delay  which  might 
prove  fatal  in  the  case  of  goods  easily  taken  back  would  be 
more  readily  excusable  where  the  removal  is  necessarily  at- 
tended with  expense,  difficulty,  and  injury  to  the  subject- 
matter.2  Still  less  readily  will  the  seller  be  presumed  to 
have  intended  a  waiver,  where  the  buyer's  own  conduct 
was  such  as  to  obstruct  him  in  the  effort  to  procure  an  ad- 
justment of  the  price;  as  in  the  case  of  a  sale,  for  cash  on 
delivery,  of  goods  in  package  which  were  found  to  require 
cooperage,  where  the  buyer,  after  agreeing  that  the  seller 
should  send  his  cooper  to  do  the  needful  work  upon  them, 
prevented  the  cooper  from  working  on  his  arrival,  and  then 
refused  payment  of  the  bill  which  the  seller  thereupon 
sent  him.3 

§  305.  Seller  may  be  estopped  by  his  own  Acts,  etc.,  from 
claiming  Goods  as  his  own.  —  Under  suitable  circumstances, 
the  original  seller  would  be  estopped  by  his  own  representa- 
tions, or  acts  and  conduct,  from  claiming  the  goods  as  his 
own  against  a  third  party  who  had  purchased  them  in  good 
faith  without  knowledge  of  the  non-fulfilment  of  a  condition 
accompanying  delivery.4 


1  Ib. 

2  Goldsmith  v.  Bryant,  26  Wis.  34. 
As  to  the  seller's  lien  for  his  price  un- 
der such  circumstances,  see    50  Wis. 
113  ;  c.  14,  post. 

3  Hill  v.  McKenzie,  3  Thomp.  &  C. 
(N.  Y.  Supr.)  122.     And  see  Tyler  v. 
Freeman,  3  Cush.  201. 

As  to  impossibility  by  death  as  an 


element,   see  McCraw    v.  Gilmer,    83 
N.  C.  162. 

4  But,  in  a  sale  upon  the  condition 
that  the  property  should  remain  the 
seller's  until  paid  for,  it  has  been  held 
that  the  original  seller  in  a  case  free 
from  fraud  may  recover  the  chattel 
from  a  bona  fide  purchaser  from  the 
original  buyer,  notwithstanding,  at  the 
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§  306.  How  Buyer  should  pay  or  adjust  Payment,  perform 
Condition,  and  gain  Title.  —  Wherever  a  sale  is  made,  subject 
to  the  condition  of  paying  or  securing  the  price  on  delivery, 
the  buyer  is,  of  course,  bound  to  the  performance  of  the 
condition  on  his  part :  in  other  words,  he  should  promptly 
pay,  or  secure  payment,  as  agreed  upon,  or  at  least  offer  to 
do  so.  If  the  contract  be  one  of  sale  and  delivery  for  ready 
money,  and  the  ready  money  is  paid,  there  is  no  longer  a  debt 
due  on  account  of  the  goods,  and  the  property  thereto  vests 
in  him  forthwith ; l  and  so  long  as  the  buyer  is  not  himself 
in  default,  but  with  due  diligence,  according  to  the  circum- 
stances, evinces  the  intention  to  fulfil  his  own  obligation,  so 
far  as  may  be,  his  rights  will  not  suffer  injury.  A  tender  of 
the  amount  due,  seasonably  and  properly  made,  though  re- 
fused by  the  seller,  will  of  itself  discharge  all  claim  of  title 
on  the  seller's  part  to  the  goods  already  delivered  on  con- 
dition of  payment ;  or,  if  the  goods  be  not  yet  delivered,  will 
enable  the  buyer  to  sue  for  the  seller's  failure  to  deliver.2 
For  the  buyer  is  not  bound  to  keep  up  a  technical  continuing 
tender  of  the  price.3  Nor  does  the  buyer's  own  sale  mean- 
time of  chattels  conditionally  held  by  him  on  an  obligation 
for.  payment  not  yet  matured  constitute  any  breach  of  the 
condition,  or  carry  with  it  the  forfeiture  of  his  rights  ;  for  he 
would  have  the  right  at  any  time  to  dispose  of  his  interest  in 
the  property,  such  as  it  is,  though  remaining  bound  to  the 
party  from  whom  he  purchased.4 

§  307.  Rules  of  Evidence  as  to  Sale  for  Cash  on  Delivery  or 
upon  Credit.  —  The  question  whether  a  particular  sale  was 
one  for  cash  or  adjustment  on  delivery  or  not,  depends  —  like 
any  other  issue  of  "condition"  or  "no  condition"  —  upon 

time   of  original    sale,   the  seller  had  v.  Roberts,  109  Mass.  53.     See  Barnard 

given  to  the  first  buyer  a  receipted  bill  v.  Campbell,  55  N.  Y.  456  ;  supra,  §  258. 

of  parcels,  omitting  at  the  latter's  re-  And  see  c.  13,  post. 

quest  any  statement  of  the  condition  ;  l  Bussey  v.  Barnett,  9  M.  &  W.  312. 

and  this,  too,  although  the  seller  told  2  Hutchings   v.   Hunger,  41   N.  Y. 

the  third  party,  when  he  thought  of  155;   Day  v.  Bassett,  102  Mass.  445; 

purchasing  and  inquired  as  to  the  sale,  Phillips  y.  Williams,  39  Ga.  597;  Story 

that  he  had  sold  it  to  the  first  buyer  :  Sales,  §  238. 

whereupon  the   third    person,    having  3  Ib. 

seen  the  bill  of  parcels,  made  the  bona  4  j)ay  y>  Bassett,  102  Mass.  445. 

fide  purchase  in  question.     Zuchtmann 
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the  intent  of  the  parties  at  the  time  of  sale,  as  manifested  by 
their  acts  and  conduct  and  the  surrounding  circumstances. 
The  later  English  authorities  seem  to  incline  against  the  pre- 
sumption of  what  were  anciently  known  as  "ready-money" 
sales,  —  this,  however,  as  is  most  probable,  out  of  special  re- 
gard to  the  character  of  large  mercantile  transactions,  which, 
indeed,  constitute  the  great  staple  of  their  modern  sales  de- 
cisions ;  whereas,  in  this  country  certainly,  and  as  between 
retail  dealers  and  their  casual  customers  in  particular,  the 
presumption  is  more  decidedly  in  favor  of  cash  sales,  —  the 
payment  or  adjustment  of  price  as  a  condition  precedent  to 
the  transfer  of  property.1  It  is  frequently  held  by  American 
courts,  that,  where  nothing  is  expressly  said  at  the  time  of 
the  bargain  as  to  terms  of  payment,  the  presumption  will  be 
that  the  sale  was  intended  for  cash  on  delivery.2  But  upon 
this  subject  no  inflexible  rule  can  be  set  forth ;  for  so  much 
depends  upon  the  usual  course  of  dealing  between  the  parties, 
and  on  trade  usage  at  the  time  and  place,  that,  after  all,  mu- 
tual intention  and  the  just  sense  of  the  transaction  must  pre- 
vail, wherever  it  can  be  ascertained.3  In  an  age  of  simple 
traffic,  and  among  primitive  people,  cash  sales  are  the  rule  ; 
for  credit  is  the  outgrowth  of  confidence  and  mercantile 
activity.4  To  this  extent,  however,  will  every  sale  be  pre- 


1  Supra,  §§  244,  245;  Blackb.  Sales, 
147-149 ;  Hanson  v.  Meyer,  6  East,  614  ; 
Martineau  v.  Kitching,  L.  R.  7  Q.  B.  436; 
Hammett  v.  Linneman,  48  N.  Y.  399. 

2  Metz  v.  Albrecht,  52  III.  491 ;  Bre- 
hen   v.   O'Donnell,   34   N.  J.  L.   408; 
Farlow  v.  Ellis,  15  Gray,  229;  South 
Western  Freight  Co.  v.  Plant,  45  Mo. 
617;    Adams   v.  O'Conner,  100  Mass. 
515 ;  Cassell  v.  Backrack,  42  Miss.  56 ; 
Darnell  v.  Griffin,  46  Ala.  520.    But  see 
Jenkins  w.  Jarrett,  70  N.  C.  255. 

8  See  Scudder  v.  Bradbury,  106 
Mass.  422.  If  two  persons  agree  that 
facts  shall  be  deemed  to  exist  with  re- 
gard to  goods,  which,  if  they  existed, 
would  give  the  whole  interest  in,  and 
power  over,  the  goods  to  the  one,  and 
none  to  the  other,  and  if  everything  is 
paid  for  by  the  one  which  would  be 


paid  for  by  an  owner,  and  nothing  by 
the  other,  in  such  a  case,  though  it 
may  be  the  intention  and  wish  of  the 
parties  that  the  property  shall  not  pass, 
nevertheless  it  will  pass.  Per  Brett, 
L.  J.,  Harris  v.  Truman,  9  Q.  B.  D.  264. 

If  the  sale  and  delivery  be  uncon- 
ditional in  consideration  of  promised 
professional  services  by  the  buyer,  and 
not  a  conditional  one,  the  death  of 
the  buyer  before  his  promise  can  be 
made  good  does  not  affect  the  divest- 
ing of  the  seller's  property  in  the  chat- 
tels. McCraw  v.  Gilmer,  83  N.  C.  162. 
This  seems  consistent  with  principle, 
though  a  harsh  inference  to  deduce 
from  facts. 

4  See  Southwestern  Freight  Co.  u. 
Plant,  45  Mo.  517 ;  Goldsmith  v.  Bryant, 
26  Wis.  34. 
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sumed  a  conditional  one  upon  payment  (whatever  might 
appear  to  be  the  case  as  to  a  full  transfer  of  property),  that 
the  seller,  without  clear  evidence  that  the  sale  was  upon 
credit,  shall  not  be  compelled  to  relinquish  possession  to  the 
buyer  until  he  gets  his  price.1 

§  308.  Rule  applied  in  Sales  upon  Partial  Delivery  or  Partial 
Payments.  —  Performance  of  the  mutual  or  concurrent  condi- 
tions of  payment  and  delivery  is  a  comparatively  simple 
matter  as  between  parties  where  a  single  delivery  and  a  sin- 
gle adjustment  of  price  are  contemplated.  But  where  the 
contract  permits  of  a  number  of  partial  acts  on  either  side,  it 
becomes  important  to  determine  when  one  condition  prece- 
dent is  so  far  performed  as  to  entitle  the  party  to  demand 
performance  of  the  corresponding  condition.  This  problem, 
too,  resolves  itself  into  a  question  of  intention  ;  whether,  for 
instance,  delivery  of  the  whole  lot  was  the  prerequisite  of 
payment,  or  the  delivery  of  a  portion  entitled  the  seller  to  a 
full  or  partial  payment,  under  the  mutual  understanding  of 
the  parties.  A  contract  of  sale  of  ten  thousand  bushels  of 
barley,  to  be  delivered  at  the  rate  of  one  thousand  bushels 
per  week,  which  is  silent  as  to  the  time  of  payment,  is  held 
to  import  payment  upon  delivery  of  the  whole  ten  thousand 
bushels,  and  not  sooner.2  Wherever  there  is  an  entire 
contract,  the  condition  precedent  imposed  by  law  upon  the 
seller  of  delivering  the  whole  quantity  is  not  affected  by 
the  circumstance  that  the  buyer  has  not  paid  for  the  portion 
already  delivered.3  The  same  holds  true  where  their  agree- 
ment is  explicit  in  postponing  payment  to  the  delivery  of  the 
last  load  or  parcel.4  So,  on  the  other  hand,  where  the  buyer 
is  to  come  and  take  away  the  chattels  from  the  seller's 
premises,  and  the  contract  was  silent  as  to  the  time  of  pay- 
ment, he  is  bound  to  pay  at  once  and  in  full,  and  not  as  fast 
as  he  removes  the  lot  by  piecemeal.5  For  the  entirety  of  a 
contract  depends  upon  the  intention  of  the  parties,  and  not 

1  See  Bloxam  v.  Sanders,  4  B.  &  C.         4  Henderson  v.  Lauck,  21  Penn.  St. 
941 ;  post,  cs.  7,  13.  359. 

2  Metz  v.  Albrecht,  52  111.  491.  8  Brehen  v.  O'Donnell,  34  N.  J.  L. 
»  Ib. ;  Mount  v.  Lyon,  49  N.  Y.  552 ;     408. 

Shinn  v.  Bodine,  60  Penn.  St.  182. 
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upon  the  divisibility  of  the  subject-matter;  though  it  is 
manifest  that  parties  who  do  not  like  to  trust  one  another  are 
quite  at  liberty  to  bargain  for  payment  by  instalments  corre- 
spondent with  part-delivery,  and  so  break  up  into  fractional 
parts  what  would  otherwise  have  been  an  entire  sale  con- 
tract.1 A  partial  delivery,  conditioned  upon  receiving  full 
payment  after  the  whole  lot  is  delivered,  gives  the  buyer  no 
title  in  the  portion  delivered,  against  the  seller's  consent.2 

Accepting  partial  performance  under  an  entire  contract  is 
sometimes  treated,  under  the  circumstances,  as  an  assent  on 
the  obligee's  part  to  delay,  and  a  waiver  of  forfeiture.  Thus, 
if  the  price  for  chattels  sold  and  delivered  is  wholly  due  at  a 
certain  time,  and  the,  seller  accepts  part-payment,  and  still 
allows  the  buyer  to  retain  possession,  this  act  so  far  changes 
the  original  status  of  the  parties,  that  the  buyer  is  presumed 
to  have  a  right  to  acquire  title  by  paying  the  residue  of  the 
purchase-money ;  which  right  will  continue  until  there  is  a 
demand  for  the  residue,  followed  by  refusal.3  But  a  buyer 
cannot  sue  for  the  non-delivery  of  a  chattel  under  an  entire 
contract,  where  he  has  only  paid  or  offered  to  pay  a  part  of 
the  consideration ;  even  though  the  part  paid  includes  the 
full  money  consideration,  and  another  chattel  was  agreed  to 
be  taken  by  way  of  balancing  the  price ;  the  seller  having 
waived  none  of  his  rights  under  the  contract.4 

§  309.  Property  in  Chattels  sold  may  pass  as  Defeasible  by 
Condition  Subsequent.  —  Stipulations  concerning  price  have 
sometimes  the  effect  of  passing  property  to  the  buyer,  sub- 
ject to  a  possible  defeasance  by  way  of  condition  subsequent ; 
as  in  the  case  of  a  sale  providing  that,  upon  the  purchaser's 
failure  to  pay  over  to  the  seller  the  first  money  received  on 
their  sub-sale,  the  chattels  should  be  subject  to  the  seller's 


1  See  Withers  v.  Reynolds,  2  B.  & 
Ad.  882 ;  Hyde  v.  Lathrop,  2  Abb.  N.  Y. 
App.  436;  Bankart  v.  Bowers,  L.  R.  1 
C.  P.  484;  Haines  v.  Tucker,  50  N.  H. 
307. 

2  Wanamaker  v.  Yerkes,  70  Penn. 
St.  443.     See  Simpson  v.  Crippin,  L.  R. 
8  Q.  B.  14 ;  Honck  v.  Muller,  7  Q.  B.  D. 


92 ;  Mersey  Steel  &  Iron  Co.  v.  Nay  lor, 
51  L.  J.  Q.  B.  576;  Benj.  bk.  4,  pt 
1,  showing  the  latest  English  rule  as 
to  part  delivery.  And  cf.  King  Philip 
Mill  v.  Slater,  12  R.  I.  82. 

8  Hutchings  v.  Munger,  41  N.  Y.  155. 

4  Sutton  r.  Campbell,  2  Thomp.  & 
C.  (N.  Y.  Supr.)  595.     See  c.  13,  post. 
297 


§  310          SALES  OP  PERSONAL  PROPERTY.       [PART  VI. 

order.1  Other  conditions  subsequent  are  found.  Thus,  where 
one  received  sheep  upon  his  undertaking  to  deliver  a  part  of 
the  wool  annually,  and  pay  for  the  sheep  at  the  end  of  four 
years,  and  the  parties  further  agreed  that,  if  the  annual 
amount  of  wool  were  not  delivered,  the  whole  price,  as  well 
as  the  wool,  should  become  due,  it  was  held  —  the  sheep 
dying  early  in  the  term  —  that  the  title  had  passed  to  the 
purchaser,  that  the  sheep  were  at  his  risk,  and  that  the  whole 
price  was  due.2 

§  310.  Sales  "  on  Trial "  or  "  on  Approval ;  "  Bargain  of  "  Sale 
or  Return."  —  Sales  "on  trial"  or  "on  approval,"  as  they  are 
termed,  also  afford  instances  of  condition  precedent ;  to  which 
maybe  added  as  a  conditional  one  the  bargain  of  "sale  or 
return."  It  is  obvious  that  one  may  take  a  chattel  on  the 
understanding  that  he  is  to  try  it  before  the  purchase  shall 
take  full  effect ;  or,  again,  upon  a  complete  present  bargain, 
with  the  reservation  of  a  right  on  the  buyer's  part  to  return 
it  at  his  option  within  some  period :  and  the  main  object  of 
either  provision  is  to  give  the  buyer  a  chance  to  test  the 
qualities  of  the  thing,  and  find  it  satisfactory,  before  he  shall 
be  finally  bound  to  the  bargain.  But  the  concession  thus 
made  by  the  seller  is  not  coextensive  in  the  two  cases ;  for 
the  one  puts  the  test  as  a  condition  precedent  to  divesting 
the  seller  fully  of  his  property,  while  the  other  seems  rather 
to  carry  property  to  the  buyer,  defeasible  on  the  condition 
subsequent  of  a  test  which  proves  unsatisfactory ;  though 
this  application  of  a  test  must  be,  after  all,  a  matter  often 
within  the  buyer's  own  breast,  and  a  sort  of  ill-defined  ingre- 
dient in  determining  his  satisfaction  or  dissatisfaction. 

The  point  towards  which  these  decisions  gravitate  is  doubt- 
less that  of  mutual  intention;  but  —  using  the  terms  above 
stated  in  no  technical  sense,  since  common-sense  men  will 
every  day  make  bargains  of  either  character,  without  desig- 
nating them  by  any  particular  name  —  we  find  the  distinction 
quite  marked,  as  regards  the  immediate  passing  of  property, 

1  Chamberlain  v.  Dickey,  31  Wis.  68.     Sheffer  v.  Montgomery,  65  Penn.  St. 

2  Smith  v.  Dallas,  35  Ind.  255.     See    329 ;  Perkins  v.  Dacon,  13  Mich.  81. 
also  Worthy  v.  Cole,  69   N.  C.  157; 
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between  sales  "on  trial,"  "on  approval,"  and  the  like,  and 
the  bargain  of  "  sale  or  return."  There  is  a  buyer's  option, 
to  be  sure  ;  but,  as  it  has  been  fitly  said,  an  option  to  pur- 
chase if  the  buyer  likes  is  essentially  different  from  an  option 
to  return  a  purchase  if  he  should  not  like.  In  one  case,  the 
property  will  riot  pass  until  the  option  is  determined  ;  in  the 
other,  the  property  passes  at  once,  subject  to  the  right  to 
rescind  and  return.1 

§  311.  The  Same  Subject ;  Sales  "  on  Trial,"  etc.,  considered. 
—  In  sales  "on  trial,"  then,  the  buyer's  option  embraces  the 
full  period  agreed  upon,  but  no  more ;  and,  where  this  period 
has  not  been  expressly  fixed  in  advance,  a  reasonable  time  is 
implied.  The  duty  here  rests,  after  delivery,  upon  the  buyer 
who  disapproves,  of  making  his  disapproval  known  to  the 
seller,  and  acting  upon  it,  in  due  season ;  for,  upon  lapse  of 
the  time  agreed  upon,  the  property  will  vest  in  him,  and  the 
sale  become  absolute,  unless  he  has  taken  the  initiative  by  re- 
turning the  chattels  in  token  of  his  dissatisfaction.2  Though 
the  seller  lives  at  a  distance,  the  buyer  is  bound  to  seek  him.3 
Exceptions  to  the  rule  requiring  the  buyer  to  notify  of  failure 
on  trial  within  the  reasonable  or  stated  time,  are  sometimes, 
though  rarely  found,  based  upon  a  different  agreement  of  the 
parties.4 

If,  on  a  fair  trial,  under  a  sale  conditioned  that  the  chattel 
may  be  returned  on  thus  proving  unsuitable  and  unsatisfac- 
tory, the  buyer  finds  it  unsuitable  and  unsatisfactory  to  him, 
he  may  return  the  chattel  peremptorily,  in  exercise  of  the 


1  Wells,  J.,    in    Hunt   v.   Wynian,     Mortimer,  1  B.  &  P.  N.  R.  257  ;   Benj. 
100  Mass.  198.     And  see  Benj.  Sales,     Sales,  bk.  4,  pt.  1 ;  Story  Sales,  §§  128, 
128,  247,     250.    Though  whether  one  could  make 
his  decision  known,  and  then  reverse  it 


bk.  4,  pt.  1 ;  Story  Sales, 
250. 


2  Humphries  v.  Carvalho,  16  East,     on  the  plea  that  a  "reasonable  time," 


45 ;   Benj.  Sales,  bk.  4,  pt.  1 ;    Story 
Sales,  §  128. 

3  Dewey  v.  Erie  Borough,  14  Penn. 
St.  211.  But,  during  the  full  period 
agreed  upon  for  trial,  the  buyer,  it 


as  mutually  understood,  had  not  yet 
elapsed,  might  well  be  doubted. 

*  .Gibson  v.  Vail,  53  Vt.  47G,  affords 
an  instance.  Here  the  seller  had  prom- 
ised to  come  and  ascertain  the  results 


seems,  is  at  liberty  to  change  his  mind  ;     himself;  and,  what  was  greatly  to  the 
nor  is  his  right  of  choice  lost  by  telling    point,  the  attempted  sale  was,  on   his 


the  seller,  in  the  interval,  that  the  price 
does  not  suit  him,  provided  he  still  re- 
tains possession  of  the  chattel.  Ellis  v. 


part,  a  fraudulent  one.      Cf.   Kahn  /•. 
Klabunde,  50  Wis.  235,  and  cases  there- 
in cited.     See,  further,  54  Iowa,  36. 
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option  reserved  to  him,  and  without  giving  the  seller  any 
opportunity  of  remedying  defects.  It  matters  not  that  the 
chattel,  after  its  return  to  the  seller,  worked  well  under  his 
management,  without  alteration  or  repair.1  And  if,  as  often 
happens,  the  buyer  has  paid  down  the  price,  so  as  not  to  im- 
peril the  seller's  interests  too  far,  he  may  maintain  a  suit  to 
recover  it,  under  such  circumstances,  after  demanding  and 
being  refused  payment.2  In  arriving  at  a  determination 
whether  to  keep  the  chattel  or  not,  the  buyer  is  bound  to 
bring  to  it  honesty  of  purpose,  but  not  skill  beyond  that  of 
ordinary  persons  in  a  like  situation  ;  and  his  judgment  should 
be  measured  by  his  capacity  to  ascertain  his  own  wishes. 
Little  more  can  be  made  of  the  buyer's  obligation  under  the 
usual  sales  "  on  trial."  3 

It  is  a  question  of  fact,  usually  for  a  jury  to  determine, 
whether,  in  making  an  agreed  trial,  the  buyer  has  used  the 
thing  properly,  —  whether,  for  instance,  if  the  chattel  was 
exposed  to  injury  or  diminution  in  the  course  of  testing,  the 
buyer,  who  declines  finally  to  retain  it,  has  been  too  careless, 
or  experimented  too  frequently.4  The  position  of  the  so- 
called  buyer  pending  the  result  of  trial,  and  before  the  lapse 
of  the  period  embraced  under  the  condition  precedent,  is,  as 
to  the  property  in  his  keeping,  rather  that  of  a  bailee  than  a 
buyer,  and  certainly  not,  in  legal  right  or  responsibility,  that 
of  a  full  buyer.6 

Upon  the  lapse  of  time  allowed  the  buyer  for  trial,  with- 
out a  return  of  the  article  as  unsatisfactory,  the  bargain 
becomes  completed  and  binding,  the  property  passes,  and 
the  buyer  is  at  once  liable  for  the  price,  if  he  has  not  paid  or 
secured  it  already.6  In  this  posture  of  the  case,  a  buyer  may 
be  bound  to  pay  the  price,  notwithstanding  he  has  given 
a  notice  of  defects,  while  retaining  the  chattel  as  though  he 


1  Aiken  v.  Hyde,  99  Mass.  183. 

2  Aiken  v.  Hyde,  supra. 

3  Hartford    Sorghum,    &c.    Co.    v. 
Brush,  43  Vt.  628. 

4  Okell  v.   Smith,  1   Starkie,  107 ;     Sales,  bk.  4,  pt.  1.     But  see,  as  to  the 
Elliott  v.  Thomas,  3   M.  &  W.  170;     transfer  of  title  conditional  upon  pay- 
Lucy  v.  Mouflet,  5  H.  &  N.  229. 
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5  See  Hunt  v.  Wyman,  100  Mass. 
198;    Hartford    Sorghum,   &c.   Co.   v. 
Brush,  43  Vt.  528 ;  Story  Sales,  §  400. 

6  Story   Sales,  §§   128,  250;    Benj. 


ment,  §  294  et  seq. 
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meant  to  keep  it.1  It  follows,  too,  that  the  seller  cannot,  for 
non-payment  of  price,  replevy  the  property  as  his  own  after 
the  period  of  option  has  elapsed  with  the  chattel  still  in  the 
buyer's  possession,  —  so  far,  at  least,  as  the  condition  prece- 
dent arising  out  of  such  a  sale  is  concerned,  —  but  must  sue 
as  in  case  of  an  absolute  sale.2 

§  312.  Bargains  of  "Sale  or  Return." — The  bargain  of  "sale 
or  return  "  has  not  always  been  understood  in  one  and  the 
same  technical  sense.3  But  the  usual  import  of  this  expres- 
sion is,  that  the  chattel  is  taken  by  the  buyer  upon  the  under- 
standing that  it  may  be  returned  at  liis  option,  within  a 
specified  time,  if  not  found  satisfactory ;  though  there  might 
be  a  different  contingency  expressed,  or  perhaps  none  at  all. 
The  current  of  authorities  regards  this  contract  as  carrying 
the  property  absolutely  to  the  buyer,  and  permitting  the 
seller  to  sue  for  goods  sold  and  delivered,  if  they  are  not 
returned  to  him  within  the  specified,  or  by  implication 
reasonable,  time.4  But  the  price  in  such  cases  is  usually 
adjusted  in  advance  ;  and,  in  general,  the  title  seems  to  be 
transferred  completely  to  the  buyer,  subject  to  defeasance 
by  condition  subsequent. 

The  law  under  t(  sale  or  return  "  is,  in  many  respects,  like 
that  of  a  sale  upon  trial,  with  the  leading  distinction  already 
noticed  ;  and  as  to  the  buyer's  duty  of  making  his  dissatis- 
faction known  by  returning  the  article,  and  the  general  status 
of  the  parties  after  the  period  of  option  has  passed,  little  more 
need  be  said.  But  the  legal  distinction  between  a  bailment 
and  sale  must  always  be  kept  in  view  in  considering  this 
class  of  cases.  Thus,  supposing  a  contract  by  which  a  yoke 


1  Aultman  v.  Theirer,  34  Iowa,  272. 

2  See    Witherby    v.    Sleeper,    101 
Mass.  138;  Spickler  v.  Marsh,  36  Md. 
222. 

8  See  Meldrum  r.  Snow,  9  Pick. 
441,  a  case  of  "  sale  or  return,"  where 
an  article  sold  was  to  be  returned  un- 
less sold  over  by  the  buyer;  Nevill, 
In  re,  L.  R.  6  Ch.  397;  Story  Sales, 
§  249. 

4  Benj.  Sales,  bk.  4,  pt.  1 ;  Moss  v. 


Sweet,  16  Q.  B.  493,  overruling  Iley 
v.  Frankenstein,  8  Scott  N.  R.  83'J; 
Ray  v.  Thompson,  12  Cush.  281 ;  Per- 
kins v.  Douglas,  20  Me.  317 ;  Crocker 
v.  Gullifer,  44  Me.  491 ;  Hunt  v.  Wy- 
man,  100  Mass.  198,  per  curiam ;  Spick- 
ler v.  Marsh,  36  Md.  222 ;  Jameson  v. 
Gregory,  4  Met.  (Ky.)  363;  Schles- 
inger  v.  Stratton,  9  R.  I.  578 ;  Hall  v. 
.Etna  Man.  Co.,  30  Iowa,  216;  Story 
Sales,  §  313. 
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of  cattle  is  delivered  to  a  hirer  "  to  keep  and  use  in  a  farmer- 
like  manner  for  one  year,"  and  then  to  be  returned,  giving 
him  a  privilege  to  pay  a  price  named  and  keep  them,  the  rate 
of  hire  being  agreed  on  at  the  time,  —  this  is  not  a  bargain  of 
"  sale  or  return,"  nor,  indeed,  more  than  a  bailment,  so  long  as 
the  privilege  lies  dormant.1  And  even  in  a  "  sale  or  return  " 
bargain,  with  delivery  of  the  chattel  defeasible  by  condition 
subsequent,  there  may  be  some  condition  precedent  besides, 
which  will  prevent  the  vesting  of  title  immediately  in  the 
buyer.  For  the  rule  of  delivery,  with  title  conditional  upon 
paying  or  securing  the  price,  has  been  applied  to  such  cases.2 
And,  moreover,  the  contract  which  gives  the  option  to  "  re- 
turn "  in  words,  seems  rather,  in  fact,  a  contract  for  a  sale  on 
trial  and  upon  a  condition  precedent.3 

The  buyer's  due  exercise  of  his  option  without  waiver  is  to 
be  gathered  from  the  facts.  Thus,  where  a  reaping-machine 
was  sold  on  condition,  that,  if  it  failed  to  work  as  represented, 
the  buyer  might  return  it,  and  thereupon  be  entitled  to  re- 
ceive back  the  purchase-money,  and  the  buyer,  finding  it  did 
not  work  as  represented,  offered  to  return  the  machine,  which 
the  seller  would  not  receive,  it  was  held  that  the  agreement 
then  made  for  a  further  test  by  the  seller's  agent,  on  the  buy- 
er's premises,  did  not  necessarily  conclude  the  buyer's  right ; 
and,  this  test  likewise  failing,  the  buyer  might  drive  the 
machine  into  his  yard,  leave  it  there,  and  notify  the  seller  to 
take  it  away.  Upon  these  facts,  the  buyer  was  allowed  to 
sue  for  and  recover  the  purchase-money.4  Whether  the  priv- 
ilege of  returning  within  a  reasonable  or  the  stated  time  has 
been  duly  exercised  so  as  to  terminate  the  sale,  is  a  ques- 
tion of  fact  to  be  decided  in  accordance  with  the  mutual 
understanding.6 

If  the  buyer  materially  impair  the  condition  of  the  chattel, 

, 

1  Chamberlain  v.  Smith,  44  Penn.         4  Hall  v.  .Etna  Man.  Co.,  80  Iowa, 
St.  431.     See  also  Porter  v.  Pettengill,  215.      And  see  Padden  v.   Marsh,  34 
12  N.  H.  299.  Iowa,  522. 

2  Crocker  v.  Gullifer,  44  Me.  491 ;         6  See  Gammon  v.  Abrams,  53  Wis. 
supra,  §  307.  323;  Hinchliffe  v.  Barwick,  5  Ex.  D. 

3  See  Elphick  y.  Barnes,  6  C.  P.  D.  177.     And  as  to  special  terms,  see  also 
321;  47  Mich.  206.  next  section;  54  Iowa,  36. 
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by  misuse  or  otherwise,  while  it  is  in  his  keeping,  he  cannot 
in  general  take  advantage  of  the  condition  under  which  it 
was  delivered  so  as  to  rescind  the  contract ;  for  the  seller 
ought  to  be  put  in  statu  quo.1  But  for  an  injury  occasioned 
without  the  buyer's  fault  the  exception  has  sometimes  been 
waived  ;  that  is  to  say,  in  the  bargain  of  u  sale  or  return  "  of 
a  horse.2  Obviously  there  must  be  instances  where  chattels, 
and  particularly  live  animals,  taken  under  agreement  of  sale 
or  return,  will  suffer  damage  or  inflict  injury,  because  of 
those  very  inherent  faults  against  which  the  buyer  was  to 
be  protected  by  securing  this  option  to  return ;  and  under 
such  circumstances  the  exercise  of  his  right  should  not  be 
denied  him.3 

§  313.  Other  Instances  of  Buyer's  Option.  —  The  buyer's 
option  may  be  otherwise  embodied  in  a  sale  contract.  It  is 
not  uncommon  to  find,  for  instance,  a  bargain  made  so  as  to 
put  the  time  of  delivery  at  the  buyer's  option.  In  such  a  case 


1  Ray  v.  Thompson,  12  Gush.  281. 

2  Head  v.  Tattersall,  L.  R.  7  Ex.  7. 
And  see  Hunt  v.  Wyman,  100  Mass.  198. 

8  Where  a  horse  taken  upon  an  op- 
tion dies  within  the  time  limited  for  the 
return,  and  no  fault  rests  upon  the 
buyer,  the  loss  should  fall  upon  the 
seller.  Elphiek  v.  Barnes,  5  C.  P.  I).  321. 
Here  the  contract  appears  to  have  been 
somewhat  peculiar,  and  by  its  terms  the 
condition  of  full  title  was  precedent. 

There  is  a  late  English  case,  in  which 
a  certain  contract,  involving  a  balance 
as  shown  by  the  books  of  a  bankrupt, 
B.,  who  had  been  partner  in  a  firm 
while  doing  business  on  his  individual 
account  with  A.,  was  decided  to  be  not 
a  del  credere  agency  for  A.,  but  one  of 
"  sale  or  return,"  and  that  the  money 
received  by  B.  was  his  own  money, 
arising  out  of  a  sale  of  his  own  goods ; 
and,  under  the  course  of  dealing  be- 
tween himself  and  A.,  the  right  of  own- 
ership in  each  of  A.'s  consignments 
was  held  to  have  passed  to  B.  as  soon 
as  he  had  sold  the  goods,  and  so  put 
the  option  of  returning  them  out  of  his 
power.  A  del  credere  agent,  it  is  well 
understood,  sells  according  to  the  in- 


structions of  his  principal,  like  any 
other  agent,  and  is  distinguished  sim- 
ply in  the  guaranty  he  makes,  that 
those  persons  to  whom  he  sells  shall 
perform  the  contract  on  their  part. 
But  in  this  case  the  facts  showed  that 
B.  was  entitled  to  alter  the  goods,  to 
manipulate  them,  to  sell  them  at  any 
price  he  thought  fit  after  such  manipu- 
lation, and  he  was  still  only  liable  to 
pay  for  them  at  a  price  fixed  before- 
hand, without  any  reference  to  the 
price  at  which  he  had  sold  them,  or  to 
anything  else  than  the  fact  that  he  had 
sold  them  in  a  particular  month :  he 
would  debit  himself  with  the  price  as 
given  in  the  price-list,  giving  no  par- 
ticulars of  his  sales,  and  pay  A.  in  the 
next  month  according  to  his  accounts 
rendered.  The  conclusion  reached  by 
the  court  was,  that  the  produce  of  the 
goods  sold  was  not  the  money  of  the 
consignors,  that  A.  had  no  sale  rela- 
tions with  B.'s  various  customers,  and 
that  B.  really  occupied  the  position  of 
a  person  having  goods  on  "  sale  or  re- 
turn." Nevill,  In  re,  L.  R.  6  Ch.  397, 
James  and  Mellish,  Lords  Justices. 
And  see  Meldrum  v.  Snow,  9  Pick.  441. 
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the  buyer  is  bound  to  make  his  election  according  to  the  con- 
tract, and  give  the  seller  reasonable  notice,  before  he  can  put 
the  latter  in  default;  nor  will  he  be  allowed  by  artful  and  unfair 
means  to  gain  an  advantage  over  the  seller  in  this  respect.1 
But  the  seller,  on  his  part,  is  bound  to  due  diligence ;  and 
where,  as  usually  happens,  the  buyer's  option  is  confined 
within  definite  bounds,  and  the  contract  points  at  a  final  limit 
for  the  delivery  to  become  absolute,  a  strict  and  punctual  per- 
formance of  the  condition,  in  compliance  with  the  buyer's 
notice,  is  imperative  on  the  seller's  part ;  it  is  his  own  misfor- 
tune if  he  has  not  taken  such  precautions  as  will  enable  him 
to  render  it.2  Sometimes  the  option  involves  the  action  of  a 
third  person,  under  the  special  contract.3  All  options  which 
are  given  by  a  seller  should  be  carefully  guarded  in  their 
terms,  since  local  usage  or  the  courtesy  of  trade  cannot  be 
set  up  to  modify  any  clear  engagement  which  he  has  chosen 
to  enter  into  ; 4  and  if  he  means  to  hold  himself  in  general 
readiness  for  a  demand,  a  stipulation  to  deliver  so  many  days 
after  demand  may  properly  be  made.5 

§  314.  Sales  of  Goods  "to  arrive,"  etc.  —  Among  the  sales 
known  to  commercial  men  is  that  of  goods  "  to  arrive."  The 
English  decisions  under  this  head,  though  quite  numerous, 
do  not  clearly  settle  when  the  language  thus  used  shall  amount 
to  a  condition  precedent ;  or,  even  then,  what  that  condi- 

1  Colvin  v.  Weedman,  50  HI.  311.  Mass.  136.    But  a  contract   that  one 

2  Cleveland    v.    Sterrett,   70  Penn.  will  take  a  thing  "if  satisfactory,"  there 
St.  204;    Snelling  v.   Hall,  107  Mass,  being   additional    expressions,    should 
134.  rather,  if  dubious  at  all,  be  construed 

3  Supra,  §  286;    Hinchlifle   v.  Bar-  in   a   sense   that   makes   the  contract 
wick,  5  Ex.  D.  177.  mutually  obligatory  where  the  thing 

4  Snelling  v.  Hall,  107  Mass.  134.  ought   to   be   in   fact    satisfactory,  as 

5  In  this  latter  case,  under  the  Lou-  complying  with  the  rational  expecta- 
isiana  code,  the  property  is  held  to  be  tion  of  the  parties.     Clark  v.  Rice,  46 
at  the  seller's  risk  until  delivery.     War-  Mich.  308.     And  even  where  one  orders 
ren  v.  Kirk,  24  La.  Ann.  150.  goods,  expressly  agreeing  only  to  pay  if 

Where  one  expressly  undertakes  to  satisfied,  it  is  held  that  dissatisfaction  on 

make  a  thing  to  the  satisfaction  of  a  his  part  should  be  real  and  not  pretended, 

certain  person,  it  is  for  that  person  to  in  order  to  relieve  him  of  his  promise, 

determine  whether  he  is  satisfied  or  Daggett  r.  Johnson,  49  Vt.  345.     See 

not ;  and  if  he  is  not  satisfied  there  is,  also  Delamater  r.  Chappell,  48  Md.  253 ; 

in  general,  no  sale.     Zaleski  r.  Clark,  Waters'  Heater  Co.  v.  Smith,  120  Mass. 

44  Conn.  218;   Brown  ».  Foster,  113  444. 
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tion  shall  be.  Mr.  Benjamin  has  given  the  decisions  mate- 
rial to  this  issue  quite  at  length.1  It  is  to  be  remarked,  that 
in  such  cases  are  often,  though  not  always,  blended  two  dis- 
tinct stipulations :  one,  as  to  the  cargo's  being  on  the  vessel 
in  question ;  the  other,  as  to  the  safe  arrival  of  that  vessel. 
Hence  may  be  set  up  a  double  condition  precedent  as  a  pre- 
requisite of  full  performance  under  the  contract, — (1st)  if 
the  vessel  arrive  ;  and  (2d)  if,  on  arrival,  the  subject-matter 
prove  to  be  on  board.  Mr.  Benjamin,  upon  a  full  review  of 
the  English  decisions,  thus  classifies  them  :  First^  Where  the 
language  is  that  goods  are  sold  "  on  arrival  per  ship  A."  (or 
"  ex  ship  A."),  or  "  to  arrive  per  ship  A."  (or  "  ex  ship  A."), 
—  the  two  expressions  meaning  precisely  the  same  thing,— 
it  imports  a  double  condition  precedent ;  viz.  that  the  ship 
named  shall  arrive,  and  that  the  goods  sold  shall  be  on  board 
on  her  arrival.2  Secondly,  Where  the  language  asserts  the 
goods  to  be  on  board  of  the  vessel  named,  as  "  1,170  bales 
now  on  passage,  and  expected  to  arrive  per  ship  A.,"  or 
other  terms  of  like  import,  there  is  a  warranty  that  the  goods 
are  on  board,  and  a  single  condition  precedent,  to  wit,  the 
arrival  of  the  vessel.3  Thirdly,  The  condition  precedent  that 
the  goods  shall  arrive  by  the  vessel  will  not  be  fulfilled  by 
the  arrival  of  goods  answering  the  description  of  those  sold, 
but  not  consigned  to  the  vendor,  and  with  which  he  did  not 
affect  to  deal ;  but,  semble,  the  condition  will  be  fulfilled  if 
the  goods  which  arrive  are  the  same  that  the  vendor  intended 
to  sell,  in  the  expectation,  which  turns  out  to  be  unfounded, 
that  they  would  be  consigned  to  him.4  Fourthly,  Where  the 
sale  describes  the  cargo  to  be  of  a  particular  description,  as 
"  400  tons  Aracan  Necrensie  rice,"  and  the  cargo  turns  out 
on  arrival  to  be  rice  of  a  different  description,  the  condition 
precedent  is  not  fulfilled,  and  neither  party  is  bound  by  the 
bargain.6 

1  Benj.  Sales,  bk.  4,  pt.  1.    And  see  Gorrisen  v.  Perrin,  2  C.  B.  N.  s.  681 ; 
Story  Sales,  §  249.  Hall  r.  Ruwson,  4  C.  B.  N.  8.  85. 

2  Boydw  SiiTkin,  2  Camp.  326;  Lov-         <  Smith   v.    Myers,  L.  R.  5  Q.  B. 
att  v.  Hamilton,  5  M.  &  W.  630  ;  John-  429 ;  s.  c.  7  Q.  B.  139. 

son  v.  Macdonald,  9  M.  &  W.  600.  6  Vernede  r.  Weber,  1  H.  &  N.  311 ; 

8  Idle  v.  Thornton,  3  Camp.  274;     Simond  v.  Braddon,  2  C.  B.  N.  s.  324. 
VOL.  n.  20  305 
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The  American  eases  incline  to  regard  the  stipulation  for 
arrival  in  a  sale  of  goods  "  to  arrive,"  whether  it  be  by  ocean 
or  inland  transportation,  as  conditional,  and  the  contract  as 
executory,  with  reference  to  a  transfer  of  property,  until  the 
goods  actually  arrive.  This  is  the  declared  doctrine  in  New 
York.1  And  Judge  Scudder,  in  a  recent  New  Jersey  case, 
thus  sums  up  the  results :  "The  conclusion  to  which  we  must 
come,  after  a  careful  examination  of  these  cases,  is,  that  a  sale 
1  to  arrive '  is  conditional,  and  that  if  the  article  contracted 
for  does  not  arrive,  either  from  the  vessel  being  lost  or  other 
cause  by  accident,  and  without  any  fraud  or  fault  of  the 
vendor,  the  contract  is  at  an  end.  The  contract  is  executory, 
and  does  not  pass  the  property  in  the  goods  to  arrive.  It  is 
merely  an  agreement  for  the  sale  and  delivery  of  the  articles 
named,  at  a  future  period  when  they  shall  arrive.  It  is  in 
the  nature  of  a  condition,  and  not  a  warranty."2  But  the 
law  of  the  subject  is  less  elaborately  discussed  in  the  United 
States  than  in  England,  and  with  less  reference  to  shipping ; 
nor,  indeed,  do  the  meagre  and  uncertain  legal  results  appear 
to  sufficiently  repay  the  efforts  of  writers  to  frame  arbitrary 
rules  for  what  after  all  must  remain  a  matter  of  special  inter- 
pretation in  each  individual  transaction.  It  is  not  hard  to 
perceive  that  the  contract  may  be  such,  that  upon  its  fair  con- 
struction, the  arrival  of  the  subject-matter  shall  be  found  the 
true  condition  precedent,  —  the  actual  means  of  transportation 
being  of  no  vital  importance  as  an  element  of  mutual  assent.3 

This  condition  is  also  found  in  commercial  sales  of  goods 
"  to  arrive,"  that  the  seller  shall  give  notice  of  the  name  of 
the  ship  on  which  the  goods  are  expected,  as  soon  as  he  finds 
it  out ;  and  such  a  condition,  if  part  of  the  contract,  must  be 
strictly  fulfilled,  as  a  condition  precedent  to  the  seller's  right 
of  enforcing  the  bargain ; 4  though,  by  local  usage,  notice  to 


And  see  Covas  v.  Bingham,  2  E.  &  B. 
836. 

1  Benedict  v.  Field,  16  N.  Y.  595. 

2  Neldon  v.  Smith,  7  Vroora,  148. 

8  Benedict  v.  Field,  supra;  Neldon 
v.    Smith,   supra ;   Boyd   v.    Siffkin,  2 
Camp.  326;  Story  Sales,  §  249;  Hey- 
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worth  v.  Hutchinson,  L.  R.  2  Q.  B.  447. 
And  see  23  Hun,  241 ;  Smith  v.  Pettee, 
70  N.  Y.  13;  Rogers  v.  Woodruff,  23 
Ohio  St.  632. 

4  Benj.  Sales,  bk.  4,  pt.  1;  Buck  v. 
Spence,  4  Camp.  329;  Graves  v.  Legg, 
9  Ex.  709;  s.  c.  11  Ex.  642. 
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the  buyer's  broker,  with  whom  the  contract  was  made,  may 
suffice  for  performance  of  the  condition.1 

§  315.  Miscellaneous  Conditions  Precedent ;  Rule  of  Construc- 
tion.—  The  question  of  condition  precedent  may  arise  upon 
the  construction  of  other  words  used  in  a  bargain  ;  for  the 
constant  use  among  business-men  of  concise,  technical,  and, 
to  the  uninitiated,  obscure  expressions,  is  a  fruitful  source  of 
litigation.  Thus,  on  the  full  meaning  of  the  word  "  cargo  " 
in  a  contract  of  sale,  —  whether  it  requires  a  single  ship- 
ment of  the  whole  cargo  by  a  single  vessel  or  not,  as  a 
condition  precedent  on  the  seller's  part,  —  the  authorities 
are  not  in  clear  accord.2  But  where  the  sale  of  a  cargo  is 
by  bill  of  lading,  the  conditions  which  it  imposes  upon  the 
seller  must  be  strictly  complied  with  before  he  can  enforce 
the  bargain.3 

This  rule  is  laid  down  for  guidance  wherever  the  language 
of  the  parties  to  a  sale  puts  insuperable  difficulties  in  the  way 
of  a  clear  judicial  construction  :  "  When  a  principal  gives  an 
order  to  an  agent  in  such  uncertain  terms  as  to  be  susceptible 
of  two  different  meanings,  and  the  agent  bona  fide  adopts  one 
of  them  and  acts  upon  it,  it  is  not  competent  to  the  principal 
to  repudiate  the  act  as  unauthorized,  because  he  meant  the 
order  to  be  read  in  the  other  sense,  of  which  it  is  equally 
capable."  4  Upon  this  principle  was  decided  a  leading  Eng- 
lish case,  in  which  the  judges  were  found  quite  at  variance  as 
to  the  exact  construction  of  the  word  "  cargo."  5 

§  316.  Sale  by  Sample  or  Description;  its  implied  Condition; 
Warranty  distinguished.  —  With  regard  to  a  sale  by  sample,  it 
is  frequently  laid  down  in  the  courts  that  there  is  an  implied 
condition  that  the  buyer  shall  have  a  fair  opportunity  of  com- 
paring the  bulk  with  the  sample.  This  rule  is  enforced  for 
the  buyer's  protection  as  a  legal  incident  of  such  sales ;  nor 
is  the  buyer  obliged  to  establish  a  u^age  to  this  effect  in  order 
to  justify  him  in  refusing  to  carry  out  the  bargain,  wherever 

8  Benj.  Sales,  bk.  4,  pt.  1 ;  Tamvaco 


1  Graves  v.  Legg,  supra. 

2  Cf.  Ireland  v.  Livingston,  L.  R.  2 
Q.  B.  99,  s.  c.  L.  R.  5  Q.  B.  516,  s.  c. 
L.  R.  5  H.  L.  395,  with  Kruger  v.  Blanck, 
L.  R.  5  Ex.  179. 


v.  Lucas,  1  E.  &  E.  581,  592. 

*  Ireland  v.  Livingston,  on  appeal, 
L.  R.  6  H.  L.  395,  Blackburn,  J. 
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the  seller  is  so  unreasonable  as  to  deny  him  the  opportunity 
for  examination.1 

So,  where  a  thing  is  sold  by  a  particular  description,  there 
is  a  condition  precedent  implied,  according  to  the  authorities, 
that  the  thing  which  the  seller  delivers  or  tenders  shall  an- 
swer the  description.  And  so,  generally,  where  the  subject- 
matter  of  the  sale  is  unascertained  and  the  seller  is  to  fulfil  an 
order.  The  force  of  the  term  "  condition  precedent,"  in  this 
connection,  should  be  well  estimated  ;  for  there  is  a  constant 
tendency  at  this  day,  and  especially  in  our  American  cases,  to 
confuse  "  condition  precedent "  with  "  warranty,"  and  use 
the  latter  term  as  broad  enough  for  both.  Of  warranty  we 
shall  speak  at  length  in  the  next  chapter ;  and  our  present 
attention  is  confined  to  conditions  or  stipulations  which  con- 
stitute an  integral  part  of  a  sale  contract,  on  the  one  hand,  as 
distinguished  from  statements  or  assertions,  which  are  collat- 
eral or  in  the  nattire  of  a  warranty,  on  the  other.  "  Where 
the  subject-matter  of  the  sale  is  not  in  existence  or  not  ascer- 
tained at  the  time  of  the  contract,"  said  the  accomplished 
author  of  the  Leading  Cases,  "  an  engagement  that  it  shall, 
when  existing  or  ascertained,  possess  certain  qualities,  is  not 
a  mere  warranty,  but  a  condition,  the  performance  of  which 
is  a  precedent  to  any  obligation  upon  the  vendee  under  the 
contract,  because  the  existence  of  those  qualities  being  part 
of  the  description  of  the  thing  sold  becomes  essential  to  its 
identity,  and  the  vendee  cannot  be  obliged  to  receive  and  pay 
for  a  thing  different  from  that  for  which  he  contracted."2 

The  leading  idea  thus  imparted  is,  that  where  one  supplies 
by  way  of  sale  something  different  from  that  actually  agreed 
upon,  or  ordered,  there  is  not  a  breach  of  warranty,  as  the 
courts  sometimes  put  it,  which,  in  truth,  applies  to  collateral 
undertakings ;  but,  what  is  more,  a  non-fulfilment  of  the 
contract,  a  non-compliance  with  the  terms  of  the  bargain,  or, 
it  might  be  said,  a  non-supply  of  the  thing  ordered.  To  use 
Lord  Abinger's  illustration :  "  If  a  man  offers  to  buy  peas  of 

1  See  c.  6,  post;  Lorymer  v.  Smith,  10  C.  P.  391 ;  Dutchess  Co.  v.  Harding, 
1  B.  &  C.  1 ;  Grimoldby  v.  Wells,  L.  R.  49  N.  Y.  321. 

2  2  Smith  Lead.  Gas.  27. 
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another,  and  he  sends  him  beans,  he  does  not  perform  his 
contract ;  there  is  no  warranty  that  he  should  sell  him  peas ; 
the  contract  is  to  sell  peas,  and  if  he  sells  him  anything  else 
in  their  stead,  it  is  a  non-performance  of  it."  1  While,  how- 
ever, there  are  many  judges  who  have  treated  such  implied 
engagement  on  the  seller's  part  as  a  warranty  (contrary  to 
what  Lord  Abinger  here  inculcates),  there  are  others  who 
shun  the  use  of  one  term  as  well  as  of  the  other,  for  fear  of 
misleading;  and,  again,  it  has  been  asserted  that  whether 
the  buyer's  action  under  a  supply  of  goods  not  corresponding 
with  the  description  shall  be  technically  considered  an  action 
on  a  warranty,  or  an  action  for  the  non-performance  of  a  con- 
dition, is  quite  immaterial.2  The  want  of  precision  in  the  use 
of  terms  has  led  to  much  apparent  confusion  in  this  respect ; 
but  that  the  buyer  may  refuse  to  perform  his  part  of  the 
bargain,  unless  the  seller  who  undertakes  to  supply  a  chattel 
of  a  particular  kind  or  description  supplies  accordingly, — in 
other  words,  that  performance  of  the  seller's  stipulation  is  of 
the  essence  of  the  contract,  —  is  a  point  well  settled  by  the 
authorities.  And  the  buyer's  right,  so  universally  conceded, 
to  refuse  performance  —  or,  as  it  is  sometimes  said,  to  repu- 
diate the  contract  —  for  the  nonconformity  of  the  article 
delivered  to  the  description  under  which  it  was  sold,  is 
founded  on  the  seller's  engagement  by  such  description  that 
the  article  sold  shall  correspond  with  the  description.3  Nor 
is  there  any  important  difference  in  this  respect  between  the 
contract  of  a  dealer  and  that  of  a  manufacturer  to  supply 
chattels  of  a  certain  description.  The  practical  application 
of  the  doctrine  will  be  studied  in  our  next  chapter  ;  but  here 
we  add,  that  one  reason  why  the  seller's  engagement  is  not 
always  readily  apprehended  as  a  condition  precedent  in  such 


1  Chanter  v.  Hopkins,  4  M.  &  W. 
399. 

2  See  Erie,  C.  J.,  in  Bannerraan  r. 
White,    10   C.   B.    N.    s.  844 ;    Hogins 
v.  Plympton,  11  Pick.  97 ;  Wolcott  v. 
Mount,  7  Vroom,  262,  per  curiam. 

8  Nichols  y.  Godts,  10  Ex.191 ;  Ban- 
nerman  y.  White,  10  C.  B.  N.  s.  844; 
Aze'mar  y.  Casella,  L.  R.  2  C.  P.  431 ; 


Josling  y.  Kingsford,  13  C.  B.  N.  s.  447  ; 
Benj.  Sales,  bk.  4,  pt.  1  ;  Henshaw  r. 
Robins,  9  Met.  87 ;  Borrekins  y.  Bevan, 
3  Rawle,  23;  Hawkins  r.  Pemberton, 
51  N.  Y.  204;  Wolcott  y.  Mount,  7 
Vroom,  262  ;  Beals  v.  Olmstead,  24  Vt. 
114;  Carson  y.  Baillie,  19  Penn.  St. 
375;  Bounce  v.  Dow,  60  N.  Y.  411; 
post,  §  344. 
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cases  is,  that  suits  involving  the  principle  are  by  no  means 
brought  invariably  by  the  seller  to  enforce  performance  of 
the  corresponding  condition  on  the  buyer's  part,  but  quite 
frequently  by  a  buyer  who  has  performed  everything  incum- 
bent upon  him,  and  then,  upon  discovering  the  want  of 
correspondence  to  the  description,  seeks  to  repudiate  the 
transaction. 

§  317.  The  Same  Subject.  —  There  may  be  a  sale  by  sam- 
ple, in  which  the  bulk  sold  shall  actually  correspond  with  the 
sample,  and  yet,  if  the  sale  be  clearly  of  goods  answering  fur- 
ther a  certain  description,  the  condition  is  not  fulfilled  be- 
cause the  goods  tendered  fail  to  answer  the  description. 
Thus,  in  a  sample  sale  of  "foreign  refined  rape-oil,"  it  was 
held  that  the  tender  of  something  else,  though  corresponding 
in  fact  with  the  sample,  did  not  bind  the  purchaser  to  receive 
it.1  And  where  hops  were  expressly  sold  as  hops  raised 
without  the  use  of  sulphur,  —  the  evidence  showing  that  the 
stipulation  concerning  the  use  of  sulphur  had  been  so  stren- 
uously insisted  upon,  that  the  ordering  party  would  not  have 
knowingly  accepted  sulphur-grown  hops  at  all, —  the  buyer 
was  permitted  to  repudiate  the  transaction,  as  soon  as  he 
found  the  hops  were  raised  with  the  use  of  sulphur,  though 
he  had  taken  possession  in  ignorance  of  the  fact,  and  notwith- 
standing the  sale  was  by  sample,  and  the  bulk  corresponded 
with  the  sample  ;  for,  as  the  court  ruled,  the  seller  had  not 
fulfilled  the  condition  to  which  he  bound  himself.2  On  the 
same  principle,  the  bargain  by  an  accepted  sample,  marked 
"  Long-stapled  Salem  Cotton,"  of  what  was  really  "  Western 
Madras  Cotton  "  (an  article  not  inferior  alone,  but  requiring 
different  machinery  for  its  manufacture),  has  been  recently 
declared  not  fulfilled  by  the  tender  of  long-stapled  Salem 
cotton  corresponding  to  the  accepted  sample.3 

1  Nichols  v.  Godts,  10  Ex.  191.  Pennock  v.  Stygles,  54  Vt.  226;  post, 

2  Bannerman    v.   White,   10  C.   B.  c.  6,  as  to  sales  by  samples.     And  see 
N.  s.  844.  Woods  v.  Miller,  55  Iowa,  168,  where 

3  Azemar  v.  Casella,  L.  R.  2  C.  P.  one  ordered  "  early  Rose  potatoes,"  and 
431-677  ;  36  L.  J.  C.  P.  124.     And  see  the  seller  sent  a  lot  which  were  only 
Butchess  Co.  v.  Harding,  49  N.  Y.  321 ;  three-fourths  of  that  kind.      Evidence 
Carson   v.   Baillie,  19    Penn.  St.  375;  of  a  custom  among  dealers  to  supply 
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On  this  same  principle  of  a  sale  by  description  that  involves 
a  condition  precedent,  the  bargain  for  a  book  or  map  accord- 
ing to  a  certain  prospectus,  is  held  not  to  be  binding  upon  the 
subscriber  where  the  thing  when  offered  proves  so  materially 
different  as  to  inherent  qualities  from  that  set  forth  in  the 
prospectus,  that  it  is  not  the  specific  thing  which  was  agreed 
upon.  For  here  the  condition  to  supply,  which  rested  upon 
the  seller,  has  not  been  performed.1 

§  318.  Sales  of  Incorporeal  Securities  ;  Condition  of  Genuine- 
ness, etc.,  implied.  — -  The  same  may  be  said  of  commercial  se- 
curities of  an  incorporeal  character,  such  as  negotiable  paper, 
bonds,  and  stocks,  which  are  constantly  made  the  subject  of 
sale  by  description.  Indeed,  though  the  buyer  had  fixed  upon 
a  specific  instrument,  and  said  he  would  take  it,  he  is  still 
protected  by  the  law  ;  for,  aside  from  that  fraud  which  makes 
contracts  voidable  by  the  person  imposed  upon,  the  genuine- 
ness of  the  instrument  is  so  far  of  the  essence  of  the  contract 
as  properly  to  be  deemed  a  condition  precedent.  One  bargains 
not  for  the  document  itself,  but  for  the  money  right  which  that 
document,  if  genuine,  should  evince.  Here  again  there  is  a 
confusion  of  language  in  the  courts  as  between  condition  and 
warranty.  Yet  the  effect  in  principle  is  admitted  to  extend 
to  repudiation  in  toto  by  the  buyer,  and  the  recovery  of  his 
purchase-money,  if  already  paid,  or  a  refusal  to  take  and  pay 
for  it  when  the  spurious  thing  is  tendered  for  his  acceptance. 
The  condition  to  which  the  seller  was  bound  in  such  a  case 
is  unfulfilled  wherever  the  thing  is  not  the  genuine  thing  bar- 
gained for,  and  the  material  consideration  of  the  sale  fails  of 
effect ;  as  where  the  thing  was  false  and  counterfeit ;  where, 
purporting  to  6e  the  existing  bond  of  a  foreign  government, 
it  proved  to  belong  to  a  class  of  obligations  already  repudi- 
ated ;  where,  being  negotiable  paper,  names  signed  or  in- 
dorsed upon  it  prove  to  have  been  forged ;  and  so  on.2  It  is 

orders  thus,  was  held  incompetent  in  plied  condition  that  the  goods  shall  be 

this  case.   So,  too,  in  Johnston  v.  Rayl-  of  his  own  make, 
ton,  7  Q  B.  D.  438,  it  was  held  that  (in          *  Paton  v.  Duncan,  3  C.  &  P.  336. 
the  absence  of  usage  to  the  contrary)          2  Young  r.  Cole,  3  Bing.  N.  C.  724  ; 

a   manufacturer    who    sells    his    own  Gompertz  v.  Bartlett,  2  E.  &  B.  849 ; 

goods,  being  no  dealer,  sells  on  the  im-  Westropp  v.  Solomon,  8   C.  B.  345 ; 
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not  for  the  identity  of  the  paper  alone,  but  for  the  bona  fides 
of  the  obligation,  as  evinced  upon  its  face,  that  the  courts  are 
so  solicitous;  and  the  general  welfare  of  society  requires  the 
law  to  protect  the  buyer  of  property  whose  great  intrinsic 
value  or  utter  worthlessness  may  hang  upon  a  single  circum- 
stance. Even  though  the  thing  be  not  entirely  worthless, 
but  has  some  value,  —  as  where  one  good  indorsement  on  a 
note  proves  genuine,  though  the  other  signatures  were  forged, 
-  the  rule  of  condition  precedent  still  applies,  and  the  con- 
tract of  sale  fails  for  lack  of  consideration.1 

But  if,  as  a  matter  of  fact,  the  incorporeal  chattel  deliv- 
ered is  really  what  both  parties  intended  it,  even  though  the 
thing  be  not  described  with  literal  accuracy,  the  seller  fulfils 
his  condition  precedent  by  delivering  or  tendering  it.2  More- 
over, this  condition  precedent  relates  only  to  genuineness. 
That  the  party  whose  name  is  upon  the  note  is  solvent  or  the 
contrary,  is  no  condition  precedent ; 3  but  these  and  analogous 


Benj.  Sales,  bk.  4,  pt.  1;  Aldrich  v. 
Jackson,  5  R.  I.  218 ;  Ledwich  v.  Mc- 
Kim,  53  N.  Y.  307  ;  Wood  v.  Sheldon, 
42  N.  J.  L.  421  ;  Donaldson  v.  New- 
man, 9  Mo.  App.  235  ;  Merriam  v.  Wol- 
cott,  3  Allen,  258 ;  Story  Sales,  §  367. 
1  Gurney  v.  Smith,  4  E.  &  B.  133. 
A  sale  of  accounts  imports  that  they 
are  genuine  ;  z.  e.,  that  there  is  an  ac- 
count against  the  person  in  question. 
Gilchrist  v.  Hilliard,  53  Vt.  592. 

Hence  the  contract  of  sale  fails  if  the 
subject-matter  be  a  bill  or  promissory 
note,  and  all  or  any  of  those  signatures 
upon  which  a  buyer  has  the  right  to 
rely  prove  not  to  be  genuine.  Gurney 
v.  Smith,  4  E.  &  B.  133 ;  Aldrich  v. 
Jackson,  5  R  I.  218  ;  Dumont  v.  Wil- 
liamson, 18  Ohio  St.  515  ;  Terry  v.  Bis- 
sell,  26  Conn.  23  ;  Ledwich  v.  McKim, 
53  N.  Y.  307 ;  Worthington  v.  Cowles, 
112  Mass.  30;  Ward  r.  Haggard,  75 
Ind.  381.  Contra,  Baxter  v.  Duren,  19 
Me.  434,  which  is  doubted  in  Hussey 
v.  Sibley,  66  Me.  192.  Even  where  one 
gets  a  note  discounted  at  a  bank  with- 
out indorsing  it,  he  is  held  to  have 
warranted  by  implication  that  its  sig- 

312 


natures  are  genuine.  Cabot  Bank  v. 
Morton,  4  Gray,  156.  Or  where  one 
indorses  without  recourse.  Dumont  v. 
Williamson,  18  Ohio  St.  515.  It  would 
appear  that  the  sale  of  a  note  imports 
a  warranty  or  condition  precedent  that 
each  name  upon  which  a  buyer  relies 
was  signed  by  a  person  capable  of  bind- 
ing himself  by  a  valid  contract.  See 
Lobdell  v.  Baker,  1  Met.  193;  Story 
Sales,  §  367.  But  see  Baldwin  v.  Van 
Deusen,  37  N.  Y.  487.  So  rigid  is  the 
rule,  that  it  has  been  enforced  against 
a  broker  who  sold  a  forged  note  for  an 
undisclosed  principal  for  less  than  its 
face,  and  then  paid  the  money  over. 
Merriam  v.  Wolcott,  3  Allen,  258; 
Thrall  v.  Newell,  19  Vt.  202;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  278. 
If  the  seller  was  guilty  of  fraud,  the 
buyer's  right  to  repudiate  the  sale  is 
doubly  sure.  Bell  v.  Cafferty,  21  Ind. 
411.  And  see  Webb  v.  Odell,  49  N.  Y. 
583. 

2  Mitchell  v.  Newhall,  15  M.  &  W. 
308  ;  Lambert  v.  Heath,  15  M.  &  W. 
487. 

8  Day    v.  Kinney,   131    Mass.   37; 
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questions  remain  for  our  consideration  under  the  head  of 
warranty.1  If  the  seller  supplies  what  the  buyer  really  un- 
dertook to  buy,  the  contract  of  sale  is  fulfilled. 

§  319.  Sales  of  Specific  Corporeal  Chattel;  Implied  Condition 
of  Genuineness,  etc.  —  Here  the  authorities  concerning  implied 
conditions  in  sale  contracts  appear  to  rest.  But  the  argu- 
ment might  be  extended  further.  Not  only  sales  of  unspeci- 
fied corporeal  chattels,  but  those  likewise  of  specific  chattels ; 
not  sales  by  sample  or  by  description  alone,  but  sales  with 
the  subject-matter  already  clearly  identified,  —  may  involve 
certain  implied  conditions  as  a  necessary  sequence  of  the  bar- 
gain. If  a  specific  article  is  purchased,  which  the  seller  is  to 
send  home  to  the  buyer,  there  is  an  implied  condition  of  the 
contract  that  the  identical  thing  shall  be  delivered.  The 
genuineness  of  the  thing  throughout,  its  continuous  specific 
identity,  is  an  essential,  when  anything  intervenes  between 
the  striking  of  the  bargain  and  the  final  transfer  of  posses- 
sion. 

Wherever  a  seller  has  had  the  opportunity  to  substitute 
something,  if  unfairly  disposed,  for  the  article  actually  con- 
tracted for,  before  the  buyer  could  get  possession,  the  infer- 
ence is  natural  that  the  buyer  shall  have  a  right  to  inspect 
the  property  sufficiently  to  make  sure  that  the  identical  thing 
is  delivered,  before  accepting  and  paying  for  it ;  in  other 
words,  that  the  bargain  did  not  contemplate  the  buyer's  per- 
formance of  his  duties  while  blindfolded  by  the  other.  The 
genuineness  of  the  thing,  its  identity  as  the  specific  article 
contracted  for,  must  be  fundamental  in  every  contract  for 
specific  chattels ;  and  the  delivery  of  something  else  if  the 
seller  was  bound  to  delivery,  or  the  taking  of  something  else 
if  the  buyer  was  bound  to  send  and  take  away,  is  not  a 
breach  of  collateral  undertaking  merely,  but  a  non-fulfilment 


Burgess  v.  Chapin,  5  R.  I.  225.  Cases 
which  relate  to  receiving  in  payment 
are  to  be  distinguished,  semble,  from 
those  of  sale,  but  not  to  the  extent  in- 
dicated in  Baxter  r.  Duren,  29  Me.  434. 
1  Whether  a  promissory  note  is 
tainted  with  usury  or  not  affords  no 


basis  for  a  condition  precedent.  Lit- 
tauer  v.  Goldman,  72  N.  Y.  606.  Nor 
whether  the  stock  issued  by  a  corpora- 
tion in  due  form,  which  one  sells, 
was  fraudulently  over-issued.  People's 
Bank  v.  Kurtz,  99  Penn.  St.  344 ;  La- 
mert  v.  Heath,  15  M.  &  W.  487. 
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of  the  condition  to  which  the  party  had  bound  himself. 
Every  sale  transaction,  in  short,  whether  relating  to  specific 
or  unspecified  chattels,  is  to  be  interpreted  according  to  its 
express  or  implied  terms ;  and  the  conditions,  express  or  im- 
plied, are  deducible  accordingly. 


CHAPTER  VI. 

WARRANTY. 

§  320.  Warranty  in  Sales ;  Introductory  Remarks.  —  What 
has  been  said  in  the  preceding  chapter  of  conditions  under  a 
contract  of  sale  has  prepared  the  way  for  a  full  discussion  of 
the  vexed  subject  of  warranty.  Stipulations  attending  sales 
in  the  nature  of  warranty  are  almost  invariably  found  in 
practice  to  be  such  as  impose  an  obligation  upon  the  seller ; 
far  more  so  than  conditions,  which  are  of  mutual  force :  and 
yet  warranty,  if  properly  understood,  has  no  exclusive  ref- 
erence, logically  speaking,  to  either  party,  but  comprises  all 
collateral  undertakings  on  either  side  which  form  a  part  of 
the  contract.  A  sale,  however,  differs  from  most  other  con- 
tracts in  presenting  generally  little  for  the  one  party  to  un- 
dertake which  is  not  an  integral  part  of  the  agreement,  but 
much  for  the  other. 

Our  law  of  sales  has  run  into  a  maze  of  confusion  over 
this  subject  of  warranty.  Fraud,  condition,  representation 
and  warranty,  are  subjects  constantly  mingled  in  legal  dis- 
course ;  rules  overlap ;  and,  as  between  implied  conditions 
and  implied  warranties,  the  courts  are  at  decided  variance. 

§  321.  Warranty  defined;  Warranty  and  Representation. — 
Warranty,  as  we  apply  the  word  to  real  estate,  seems  to 
have  exclusive  reference  to  title  ;  and  in  the  law  of  insurance 
the  term  has  become  one  of  peculiar  significance,  denoting 
clauses  in  the  nature  of  conditions  which  must  be  strictly 
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complied  with.1  What  the  word  u  warranty "  shall  mean 
in  connection  with  the  law  of  sales  is  not  well  agreed ;  but 
that  for  which  we  contend  is  substantially  what  Lord 
Abinger  claimed,  when  distinguishing  warranty  from  con- 
ditional statements :  "  A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  undertakes  shall  be 
part  of  a  contract,  and,  though  part  of  the  contract,  collateral 
to  the  express  object  of  it."2  This  definition  has  met  the 
approval  of  English  law-writers  of  high  repute.3  And  that 
warranty  stipulations  are  not  vital  to  the  sale  either  of  real 
or  personal  property  can  be  demonstrated ;  the  objective 
point  in  all  such  transactions  being  to  accomplish  a  transfer 
of  title  from  one  party  to  the  other,  so  that  the  buyer 
may  get  the  genuine  thing,  and  the  seller  his  genuine  quid 
pro  quo;  while  to  secure  the  buyer  absolutely  in  his  title 
against  the  world  or  not,  to  make  his  enjoyment  more  or 
less  beneficial  to  him,  to  engage  that  the  thing  shall  or  shall 
not  have  certain  qualities,  —  all  these  are  alternatives  inci- 
dental to  the  transaction,  and  not  an  inseparable  part  of  it. 

But  "  warranty  "  and  "  representation  "  are  not  convert- 
ible terms.  We  are  not,  perhaps,  to  take  our  distinction  as 
the  courts  have  put  it  with  regard  to  insurance  contracts ; 
though  even  there  it  can  be  said  that  the  sale  of  an  indem- 
nity against  loss  from  a  specified  contingent  cause  requires 
of  itself  no  such  verbosity  of  so-called  conditions  as  a  policy 
now-a-days  sets  forth,  but  has  rather  for  its  express  object 
the  undertaking  of  a  certain  risk  as  to  certain  subject-matter 
for  a  certain  compensation.  We  only  observe,  that  while 
representations  are  statements  which  might  be  made  prior  or 
subsequent  to  the  bargain,  as  well  as  contemporaneous  with 
its  formation,  it  is  only  with  those  representations  which  are 
so  made  as  to  become  a  part  of  the  contract,  those  which 
lead  parties  to  the  aggregatio  mentium,  those  which  enter 
into  the  bargain,  that  the  law  of  warranty  in  sales  of  per- 

1  Bouv.  Diet.  "  Warranty."     1  Sch.          3  See  Benj.  Sales,  bk.  4,  pt.  1 ;  ib. 
Pers.  Prop.  §§  557,  558.  bk.  4,  pt.  2,  c.  1,  §  1 ;  2  Smith.Lead. 

2  Chanter  v.  Hopkins,  4  M.  &  W.  Cas.  33,  34. 
399. 
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sonal  property  is  concerned.  A  warranty  need  not,  of 
course,  be  made  at  the  conclusion  of  the  bargain ;  but  it 
should,  at  least,  be  more  than  a  mere  statement  by  way  of 
inducement  to  the  purchase :  it  should  enter  into  the  treaty, 
and  constitute  part  of  the  basis  of  the  sale.  Thus,  if  I  have 
a  horse  to  sell,  and  if  I  expressly  offer  him  as  suitable  for  the 
saddle,  and  one  who  is  known  to  be  buying  a  horse  for  that 
special  purpose  takes  him  on  the  faith  of  my  statement,  the 
statement  may  prove  to  be  a  warranty:  not  so,  however,  if, 
offering  the  horse  to  one  who  is  supposed  to  purchase  for 
ordinary  use,  I  state,  as  a  mere  matter  of  opinion  and  to  help 
on  the  bargain,  that  the  horse  is  good  in  the  saddle.1  The 
application  of  the  distinction  is  sometimes  extremely  diffi- 
cult, but  the  principle  itself  is  perfectly  sound ;  for  the  ques- 
tion at  issue  is,  whether  the  representation  appears  to  have 
been  an  understood  element  of  the  contract. 

§  322.  Caveat  Emptor,  the  Rule  in  a  Sale ;  Exceptions 
noted.  —  The  leading  principle  of  the  law  of  warranty  in 
sales  at  the  common  law  is,  that  a  purchaser  buys  at  his 
own  risk ;  caveat  emptor.  But  upon  this  rule,  which  applies 
more  especially  to  the  quality  of  the  subject-matter,  so  as  to 
throw  all  risks  in  this  respect  upon  the  purchaser  of  a  spe- 
cific chattel,  have  been  ingrafted  numerous  exceptions,  as 
we  shall  see  when  we  come  to  treat  of  implied  warranty. 
Wherever  the  seller  has  given  an  express  warranty,  or  the 
law  implies  a  warranty  from  the  circumstances,  or  the  buyer 
can  bring  fraud  home  to  the  party  from  whom  he  purchased, 
the  doctrine  of  caveat  emptor  fails  of  application.2 

§  323.  Warranty  in  an  Executory  Contract.  —  All  executory 
contract  may  involve  an  express  warranty  of  binding  force, 
as  well  as  an  executed  contract  which  has  been  fully  consum- 

1  See    Hopkins    v .   Tanqueray,   15  tice,  13  Wis.  600.     See  further,  on  this 

C.  B.  130;  Benj.  Sales,  bk.  4,  pt.  2,  c.  subject,  Roscorla  r.  Thomas,  3  Q.  B. 

1,  §  1 ;  Beals  v.  Olmstead,  24  Vt.  114  ;  234 ;  Summers  v.  Vaughan,  35  Ind.  323 ; 

Carter  v.  Black,  46  Mo.  384 ;  McCon-  Congar  v.  Chamberlain,  14  Wis.  258 ; 

nel   v.   Murphy,   L.  R.   5  P.   C.  203;  3  Bl.  Cora.  166;  McCormicks  v.  Fuller, 

Baker    v.    Henderson,    24    Wis.   509 ;  56  Iowa,  43. 

Lawton  v.  Keil.  61  Barb.  558 ;  Horton          2  Story  Sales,  §  349 ;   Benj.  Sales, 

v.  Green,  66  N.  C.  596 ;   Tewkesbury  bk.  4,  pt.  2,  c.  1,  §  1 ;  infra,  same  c. 
v.  Bennett,  31  Iowa,  83 ;  Smith  v.  Jus- 
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mated.1  But  a  guaranty  that  goods  sold  will  pass  inspection 
does  not  change  an  executed  sale  into  a  mere  executory  con- 
tract :  it  is,  in  effect,  an  express  warranty  of  soundness  to 
that  extent.2  And  where  a  sale  is  made  conditional  as  to 
title,  the  buyer  cannot,  refusing  to  perform  his  condition, 
hold  the  goods  to  compel  fulfilment  of  the  warranty.3 

§  324.  Warranty  by  one's  Agent.  —  Warranties  may  be  given 
by  an  agent,  as  well  as  by  the  principal  party  himself ;  and 
the  common  rule  here  applies,  that  acts  which  are  within 
the  general  scope  of  the  agency,  though  in  violation  of  the 
principal's  private  instructions,  shall  be  upheld  on  behalf  of 
those  dealing  with  the  agent  in  good  faith,  and  supposing  him 
to  have  full  powers.  As  an  agent  to  sell  is  presumed  to  have 
authority  to  do  whatever  is  usual  in  the  course  of  the  partic- 
ular business,  he  may  expressly  warrant,  if  it  be  the  custom 
of  a  seller  to  do  so  under  like  circumstances.4  Accordingly, 
the  agent  of  a  professional  horse-dealer  has  been  held  to  bind 
his  principal  by  a  warranty  of  soundness,  even  though  pri- 
vately instructed  not  to  give  it ;  the  buyer  having  received 
no  knowledge  of  such  instructions  before  completing  the  pur- 
chase.5 And  an  agent,  authorized  to  sell  a  manufactured 
article  for  the  makers,  has  been  allowed,  under  a  similar  state 
of  facts,  to  bind  them  by  express  warranty  of  reasonable 
fitness.6  It  would  appear  to  be  quite  in  accordance  with 
usage  in  certain  localities  that  a  commission  merchant  should 
be  allowed  to  warrant  the  goods  he  sells  as  of  good  quality.7 
The  implied  warranty  that  the  bulk  shall  correspond  in  sam- 
ple sales,  the  implied  warranty  of  quality  where  goods  are 
supplied  to  order,  and  indeed  every  warranty  which  the  law 
necessarily  infers  from  the  simple  fact  of  such  a  sale,  comes 


1  Parks  v.  Morris,  &c.  Co.,  64  N.  Y. 
686  ;  Polhemus  v.  Heiman,  45  Cal.  573. 

2  Gibson  v.  Stevens,  8  How.  384. 

3  Osborn  v.  Gantz,  60  N.  Y.  640.   In 
this  connection,  it  is  stated  that  a  war- 
ranty has  no  present  vitality  and  force 
in  an  executory  contract  of  sale. 

4  Story  Sales,  §  350;    Benj.  Sales, 
bk.  4,  pt.  2,  c.  1,  §  1  ;  Brady  v.  Todd, 
9  C.  B.  N.  s.  592;  Dingle  v.  Hare,  7 


C.  B.  N.  s.  145;  Bryant  v.  Moore,  '26 
Me.  84;  Williamson  v.  Connaday,  3 
Ired.  349;  Upton  v.  Suffolk  County 
Mills,  11  Gush.  586;  Howard  v.  Shew- 
ard,  L.  R.  2  C.  P.  148 ;  Story  Agency, 
§§102,443. 

5  Howard  v.  Sheward,  L.  R.  2  C.  P. 
148. 

e  Boothby  v.  Scales,  27  Wia.  626. 

7  Randall  v.  Kehlor,  60  Me.  37. 
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within  the  scope  of  an  authority  to  make  the  sale,  as  an  integral 
part  of  the  sale  itself.1 

But  the  rule  of  agency  itself  suggests  the  true  limitations 
of  this  doctrine.  There  may  be  general  agents  with  large 
powers,  and  special  agents  with  limited  powers  ;  and  a  party 
held  out  merely  as  one  of  the  latter  class  cannot  bind  his 
principal  by  acts  which  go  beyond  the  reasonable  scope  of 
his  powers ;  nor  can  an  express  warranty,  which  shall  bind 
the  owner  of  chattels,  be  given  by  one  whose  authority  to  sell 
is  manifestly,  under  all  the  circumstances,  in  the  nature  of  a 
restricted  or  special  agency,  unless  he  can  show  that  his  au- 
thority covers  the  whole  ground.  Hence  is  it,  as  the  English 
cases  hold,  that,  while  a  party  carrying  on  the  general  busi- 
ness of  horse-dealing  is  presumed  to  have  authority  to  ex- 
pressly warrant  the  horses  he  may  have  on  hand,  the  contrary 
is  true  of  a  private  owner's  servant,  who  is  intrusted  to  sell 
and  deliver  a  horse  on  a  particular  occasion :  the  former  may 
expressly  warrant  ;  the  latter  cannot.2  So,  too,  the  authority 
of  an  auctioneer,  or  any  mere  broker,  to  give  an  express  war- 
ranty, should  be  subjected  to  strict  scrutiny  before  it  can  be 
recognized.3  Again  :  though  one's  general  agent  with  power 
to  sell  may  give  such  express  warranties  as  are  the  usual 
and  proper  incidents  of  the  sale,  besides  holding  the  owner 
whom  he  represents  to  the  fulfilment  of  every  warranty 
which  the  law  implies,  he  cannot,  without  more  express 
authority,  give  an  unusual  warranty  of  like  binding  force  ; 
as,  for  instance,  where  an  agent  to  sell  flour,  not  content  with 
warranting  its  present  quality,  undertakes,  on  behalf  of  his 
principal,  to  go  further,  and  warrant  its  continuing  good  qual- 


1  Andrews  v.  Kneeland,  6  Cow.  854 ; 
Upton  v.  Suffolk  County  Mills,  11  Cush. 
586 ;  Boothby  v.  Scales,  27  Wis.  626  ; 
Story  Agency,  §  102  ;  Palmer  v.  Hatch, 
46  Mo.  585. 

2  Brady  v.  Todd,  9  C.  B.  N.  s.  592, 
distinguishing  Alexander  v.  Gibson,  2 
Camp.  555.     And  see  Perrine  v.  Cooley, 
13  Vroom,  623.     Request  or  permission 
of  the  seller  to  warrant  is  all  the  same 
so  far  as  the  agent  deals   with  third 
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parties.  Fay  v.  Richmond,  43  Vt.  25. 
But  the  statement  of  one  professing 
authority  to  warrant  that  he  has  it,  is 
of  course  inconclusive.  Wilcox  v. 
Henderson,  64  Ala.  635. 

3  Bartholomew  v.  Warner,  32  Conn. 
98;  Murray  v.  Brooks,  41  Iowa,  45; 
Blood  v.  French,  9  Gray,  197  ;  Dodd 
v.  Farlow,  11  Allen,  426  ;  The  Monte 
Allegre,  9  Wheat.  644  ;  c.  IS,  post,  as  to 
auction  sales. 


CHAP.    VI.] 


WARRANTY. 


§  326 


ity  for  a  given  period.1  Any  buyer,  who  takes  a  warranty 
transcending  the  reasonable  scope  of  the  selling  agent's  au- 
thority, takes  it  at  the  risk  of  being  able  to  prove  that  the 
agent  had  his  principal's  authority  to  that  extent ;  and,  if  he 
cannot  show  such  authority  in  point  of  fact,  the  law  will  not 
infer  it  for  him.  "  It  is  unnecessary  to  add,"  says  Erie,  C.  J., 
in  Brady  v.  Todd,  "  that,  if  the  seller  should  repudiate  the 
warranty  made  by  his  agent,  it  follows  that  the  sale  would 
be  void  ;"2  in  which  case  the  transgressing  agent  and  credu- 
lous buyer  must,  of  course,  adjust  the  losses  of  the  bargain 
as  their  own  personal  affair. 

§  325.  The  Same  Subject ;  Agent  as  Arbitrator.  —  The  po- 
sition assumed  by  the  selling  agent,  as  to  the  quality  of 
goods  which  he  contracts  to  supply,  is  sometimes  that  of  an 
arbitrator,  with  rights  and  duties  to  be  adjusted  accordingly. 
Thus,  where  a  selling  broker  had  made  a  written  contract 
of  sale  on  his  principal's  account  of  Smyrna  raisins  to  arrive 
in  London,  of  "  fair  average  quality  in  opinion  of  selling 
broker,"  and  then  rejected  them  on  their  arrival  as  not  being 
of  "  fair  average  quality,"  it  was  decided  that  he  was  not 
responsible  to  his  principal  for  the  exercise  of  reasonable  care 
and  skill,  but  that,  notwithstanding  any  possible  error  of 
judgment  on  his  part,  his  act  in  rejecting  the  goods  was 
merely  that  of  a  quasi  arbitrator.3 

§  326.  Effect  of  Custom  upon  the  Law  of  Warranty.  —  Cus- 
tom may  be  shown,  in  certain  cases,  to  have  affixed  a  peculiar 
meaning  to  certain  words  and  expressions  used  in  the  con- 
tract of  sale  But  to  reconcile  the  decisions  on  the  point  of 
local  custom  or  usage  is  not  easy.  The  courts  are  not  dis- 
posed to  create  an  express  warranty  upon  any  such  sugges- 
tion ;  and  the  custom  or  usage  should  at  least  be  certain, 
reasonable,  and  sufficiently  old,  to  justify  the  presumption 

1  Upton  v.  Suffolk  County  Mills,  11         2  Brady  i«.  Todd,  9  C.  B.  N.  s.  592  ; 

Cush.  586 ;  Smith  v.  Tracy,  36  N.  Y.  Benj.    Sales,  hk.  4,  pt.  2,  c.  1,  §   1 ; 

79.     See,  as  to  joint-owners,  Holmes  v.  Story  Sales,  §  350. 
Wood,  32  Ind.  201.  A  warranty  against         «  Pappa  v.  Rose,  L.  R.  7  C.  P.  32 ; 

seizure  is  unusual,  and  an  agent  is  not  s.  c.  L.  R.  7  C.  P.  525. 
presumably  authorized  to  give  it.     Pal- 
mer v.  Hatch,  46  Mo.  586. 
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that  it  was  so  generally  known  at  the  time  of  the  sale  trans- 
action as  most  probably  to  have  entered  into  the  calculation 
of  both  parties.1  Thus,  the  statement  of  so  much  as  the 
"invoice  weight"  in  a  bill  of  sale  is  not,  on  the  allegation  of 
custom  or  usage,  to  be  taken  as  a  warranty  that  the  actual 
weight  is  the  same  as  the  invoice  weight.2  Nor  is  a  custom 
to  warrant  against  latent  defects  to  be  favored.3  Nor  is  evi- 
dence of  a  custom  or  usage  of  implied  warranty  against  false 
packing  admissible  where  the  parties  had  no  knowledge  of 
such  a  custom.4  But  custom  may  define  the  contract  in  a 
certain  point,  where  it  gives  precision,  and  does  not  contra- 
dict.5 Nor  is  there  any  rule  of  law  which  prevents  custom 
from  being  established  by  a  single  witness.6 

The  true  doctrine  appears  to  be  this :  that  a  warranty  may 
be  inferred  from  a  clear  custom  or  usage,  reasonable  in  itself, 
and  likely  to  have  been  contemplated  in  the  particular  trans- 
action ;  but  that  custom  or  usage  cannot  be  set  up  to  defeat 
the  plain  purpose  and  scope  of  the  transaction,  nor  to  ingraft 
upon  the  contract  an  undertaking  unreasonable  of  itself,  or 
contrary  to  the  policy  of  the  law.7  It  may  be  added,  that 
any  warranty  expressed  in  technical  terms  is,  in  the  absence 
of  distinct  proof  of  a  contrary  mutual  intent,  to  be  construed 
in  the  technical  sense.8 

§  327.  Waiver  of  Warranty  ;  When  inferred.  —  A  waiver  of 
warranty,  or  rather  of  the  right  to  avail  one's  self  of  its 
breach,  may  be  established  by  suitable  evidence.  Thus, 
where  the  buyer  of  warranted  goods  unreasonably  fails  to 
inform  the  party  from  whom  he  purchased,  of  the  breach  of 

1  Leggat  v.  Sands'  Ale,  &c.  Co.,  60         6  Ib.     Usage  of  trade  is  not  suffi- 
111.  158;    Whitmore   v.  South  Boston  cient  to  authorize  a  merchandise  broker 
Iron    Co.,  2  Allen,   58  ;    Story   Sales,  to  warrant  the  quality  of  what  he  sells. 
§  358  ;    Barnard  v.  Kellogg,  10  Wall.  Dodd  v.  Farlow,  11  Allen,  426. 

383;  Baker  v.  Squier,  3  Thomp.  &  C.  7  Story  Sales,  §  358;    Benj.  Sales, 

(N.  Y.  Supr.)  465.  bk.  4,  pt.  2,  c.  1,  §  3  ;  Jones  v.  Bowden, 

2  Rice  v.  Codman,  1  Allen,  377.  4  Taunt,  847 ;    Boardman  v.  Spooner, 
8  Whitmore  v.  South  Boston  Iron  13  Allen,  353;  Leggat  v.  Sands'  Ale, 

Co.,  2  Allen,  58;   Dickinson  v.  Gay,  &c.  Co.,  60  111.  158. 

7  Allen,  34.  8  Story  Sales,  §  361.     As  to  what 

*  Barnard  v.  Kellogg,  10  Wall.  383.  shall  govern  if  local  usages  differ,  see 

5  Robinson ».  United  States,  13  Wall.  Star   Glass   Co.  v.  Morey,  108  Mass. 

363;  Shepard  v.  Lynch,  26  Kans.  377.  670. 
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warranty,  in  season  to  leave  to  the  latter  his  due  rights 
against  others  for  the  alleged  defect,  the  law  will  infer  a 
waiver  on  the  buyer's  part.1  Other  circumstances,  such  as 
the  buyer's  acceptance  of  the  chattels  without  complaint, 
and  upon  due  examination,  followed  by  a  lapse  of  time  ample 
for  finding  out  the  defect,  may,  as  well  as  an  express  waiver 
on  his  part,  operate  as  a  bar  to  proceedings  otherwise  avail- 
able under  the  warranty.2  So  if  a  buyer  orders  separate  lots, 
and  finds  that  some  do  not  correspond  with  the  order,  he 
must  be  prompt  and  decided  in  his  course ;  for  if  he  under- 
takes to  keep  all  the  lots  while  engaged  in  a  controversy  with 
the  seller,  and  to  pay  for  none  until  he  has  been  supplied 
with  all  according  to  the  agreement,  he  may  find  himself 
liable  to  pay  for  the  whole,  as  upon  so  many  separate  con- 
tracts.3 

But  acceptance  of  the  thing  with  or  without  inspection  is 
not  necessarily  a  waiver ;  especially  as  to  matters  latent  and 
not  discoverable  at  once.4 

§  328.  Express  and  Implied  Warranty  to  be  considered. — - 
The  leading  principles  of  the  law  of  warranty  in  sales  will 
become  more  apparent  upon  a  division  of  the  subject  for 
treatment  under  these  two  heads:  (1.)  Express  warranty; 
(2.)  Implied  warranty. 

Express  warranty  arises  where  one  specially  undertakes  to 
make  sure  to  the  other  that  the  thing  sold  is  as  represented ; 
but  an  implied  warranty  is  one  which  the  law  deduces  as  an 
inevitable  consequence  of  the  contract,  notwithstanding  there 
had  been  no  special  undertaking  in  the  matter. 

§  329.  As  to  Express  Warranty;  What  constitutes  it. — 
(1.)  As  to  express  warranty.  What  has  already  been  said 
of  warranty  in  general  is  quite  pertinent.  Thus,  to  deter- 
mine whether  an  express  representation  shall  have  the  force 
of  a  warranty,  we  ask  whether  the  representation  was  an  ele- 
ment of  the  bargain,  —  whether  the  parties  designedly  used 

1  Hall   v.   McEwen,   19   Mich.  95 ;          3  Couston  u.  Chapman,  L.  R.  2  Sc. 
Couston  v.  Chapman,  L.  R.  2  Sc.  App.     App.  250. 

250 ;  63  Ga.  160.  4  Pennock  v.  Stygles,  54  Vt.  226 ; 

2  See  buyer's  remedies,  infra,  c.  15.      Ancrum  v.  Wehmann,  15  S.  C.  118; 

Daniells  v.  Aldrich,  42  Mich.  68. 
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it  by  way  of  building  up,  so  to  speak,  their  mutual  transac- 
tion. This  is  an  issue  of  fact,  to  be  decided  according  ( to 
the  evidence  presented ;  and,  doubtless,  that  which  in  one 
case  amounted  to  no  warranty  at  all,  will,  in  another,  become 
necessarily  a  warranty,  because  of  the  circumstances.  As, 
for  instance,  in  the  sale  of  a  horse,  a  representation  made  by 
the  seller  that  the  animal  is  only  so  many  years  old;  to  which 
undertaking  the  seller  of  a  horse  clearly  does  not  mean  to 
bind  himself  in  ordinary  cases,  but  which  becomes  sometimes 
of  vital  importance.1  The  English  authorities  furnish  this  as 
a  decisive  test  of  warranty  for  most  instances :  whether  the 
seller  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant, 
or  merely  states  an  opinion  or  judgment  upon  a  matter  of 
which  the  seller  has  no  special  knowledge,  and  on  which  the 
buyer  may  be  expected  also  to  have  an  opinion,  and  to  ex- 
ercise his  judgment  before  closing  the  bargain ;  for  in  the 
former  case  there  is  a  warranty,  but  in  the  latter  none.2 

But  when  we  come  to  examine  the  decisions,  we  find  an 
absence  of  universal  tests  ;  much  that  is  worthless  set  forth 
by  way  of  dicta  ;  and  the  constant. disposition  manifested  on 
the  part  of  judge  and  jury,  withal,  to  do  what  is  substantially 
right  by  the  bargaining  parties,  consistently  with  the  particu- 
lar circumstances  of  the  case.  And  where  the  seller's  con- 
duct, by  way  of  coaxing  on  a  trade,  is  open  to  the  suspicion 
of  wilful  misrepresentation,  all  the  more  sedulousty  will  the 
court  maintain  the  buyer's  cause,  by  turning  statements  of 
doubtful  import  into  an  express  warranty. 

There  is  much  apparent  confusion  in  the  cases.  Thus,  the 
seller's  mere  commendation  of  what  he  sells  is  held  to  be  no 
warranty;  and,  indeed,  the  fact  that  he  simply  answers  the 
buyer's  question,  instead  of  volunteering  the  statement,  seems 
not  without  its  legitimate  bearing  in  his  own  favor.3  Where, 
in  a  verbal  bargain  for  a  certain  amount  of  sound  corn  to  be 

1  Burge  v.  Stroberg,  42  Ga.  88.  sells  a  machine,  that  it  is  "  very  good 

2  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;  and   will    do    nice   work,"  is    held  a 
Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  R.  mere  recommendation  and  no  warranty. 
51 ;  2  Sm.  Lead.  Cas.  157.  Worth   v.   McConnell,   42    Mich.   473. 

3  Tewkesbury  v.  Bennett,  31  Iowa,  And  see  "Wilcox  v.  Henderson,  64  Ala. 
83.      The  representation   of  one  who  535. 
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delivered,  the  seller  stated  that  he  had  just  purchased  the 
corn  from  another  person  as  sound  corn,  and  would  sell  it  as 
such,  it  was  held  that  this  was  merely  a  representation,  and 
not  a  warranty.1  So,  too,  where  the  buyer  was  present,  with 
full  opportunity  to  see  how  the  seller  packed  the  goods,  and 
the  seller  assured  him  that  they  were  not  injured  by  the 
packing;  the  more  so  in  this  case,  that  a  bill  of  sale  which 
was  made  out  made  no  mention  of  any  such  warranty.2  A 
statement  by  the  seller,  that  the  chattel  he  sells  is  u  all  right," 
or  that  it  is  "  good,"  is  rather  too  vague  to  serve  as  an  ex- 
press warranty  of  soundness  ;  but  its  bearing  in  this  direction 
may  depend  upon  circumstances.3  The  seller's  statement 
of  value  may  be  presumed  no  warranty.4  So  a  statement  of 
efficiency,  as  applied  to  all  chattels  of  the  same  general  de- 
scription with  the  article  sold,  and  not  made  with  special 
reference  to  this  particular  article,  will  not  readily  be  con- 
strued as  a  warranty  of  the  article's  quality ;  as  where  the 
vendor  of  a  machine  affirms  in  general  terms  the  fitness  of  all 
machines  sold  under  that  patent.5  It  is  sometimes  said,  that 
no  express  warranty  arises  from  "  a  mere  unfounded  naked 
affirmation  "  of  soundness  in  a  sale,  though  for  deceitful  rep- 
resentation there  would  be  a  remedy.6  And  in  numerous 
cases  the  favorite  distinction  made  is  between  a  statement  of 
fact  and  an  expression  of  judgment  or  opinion ;  the  former 
being  laid  off  as  a  warranty,  and  the  latter  as  a  mere 
representation,  —  a  rule,  however,  quite  capricious  in  its 
workings.7 

§  330.  The  Same  Subject ;  Warranty  under  Limitations.  — 
Even  if  we  are  to  construe  a  certain  statement  into  a  war- 
ranty, that  statement  may  be  found  so  expressly  limited  as 
to  amount  at  best  only  to  a  conditional  or  qualified  warranty 


1  Lawton  v.  Keil,  61  Barb.  55.  6  Chalmers  v.  Harding,  17  L.  T.  N.  s. 

2  Baker  v.  Henderson,  24  Wis.  509.  571. 

8  Tuttle  v.   Brown,   4    Gray,   457 ;         6  Weiraer  v.  Clement,  37  Penn.  St. 

Smith  v.  Justice,  13  Wis.  600  ;  Farrow  147. 

v.   Andrews,   59    Ala.   96  ;    Hogins  v.         1  See  Horton  v.  Green,  66  N.  C.  596  ; 

Plympton,  11  Pick.  97 ;  post,  §  337.  Reed  v.  Hastings,  61  111.  266 ;    Story 

4  Van  Vechten  v.  Smith,  59  Iowa,  Sales,  §  358. 
173. 
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in  favor  of  the  buyer.  Thus,  if  I  offer  a  horse  for  sale,  and, 
upon  being  asked  to  warrant  the  animal  free  from  lameness, 
do  so,  at  the  same  time  qualifying  the  statement  by  showing 
a  bruise,  and  directing  that  the  part  be  treated  with  a  certain 
liniment  in  order  that  it  may  be  cured,  the  warranty  may  be 
deemed  conditional  upon  such  treatment.1  So  an  absolute 
warranty  may  prove  to  be  modified  by  general  rules  which 
the  seller  promulgates  as  applied  to  all  sales  of  this  descrip- 
tion, and  which  are  duly  brought  to  the  buyer's  knowledge 
before  the  bargain  is  struck.2  A  seller  who  expressly  war- 
rants for  a  limited  time  alone  is  liable  only  for  faults  discov- 
ered and  pointed  out  by  the  buyer  within  the  stated  period. 
All  restrictions  and  limitations,  in  short,  to  which  any  ex- 
press warranty  is  clearly  subjected,  must  be  allowed  to  oper- 
ate.3 But  wherever  the  seller's  statement  was  intentionally 
made  the  basis  of  the  sale,  where  it  was  put  forth  (as  appears 
likely  upon  a  reasonable  interpretation  of  the  whole  contract) 
as  something  for  the  buyer  to  rely  upon  by  way  of  warranty, 
and  the  buyer  has  relied  upon  it  accordingly,  and  entered 
into  the  sale  upon  the  faith  of  it,  such  statement  will  be  con- 
strued as  an  express  warranty.4 

§  331.  No  Special  Form  of  Words  for  Express  "Warranty.  — 
No  special  form  of  words  is  necessary  to  constitute  an  ex- 
press warranty.  The  word  "  warrant,"  though  customarily 
employed,  need  not,  in  fact,  be  used  at  all.  Thus,  certain 
representations  concerning  a  sinking  fund,  which  hacP  been 
made  by  the  municipal  authorities  in  a  sale  of  city  bonds, 
were  held  to  constitute  a  warranty  that  the  bonds  would 
be  secured  by  a  fund  adequate  for  their  final  redemption.5 


1  Smith  v.  Borst,  63  Barb.  57.  produce  fruit.      Gregory  v.  Underbill, 

2  By  water  v.  Ricbardson,  1  Ad,&  E.  6  Lea,  207.     And  see  post,  c.  11. 

508.  4  See  Benj.  Sales,  bk.  4,  pt.  2,  c.  1, 

8  Story  Sales,  §  363 ;    By  water  v.  §  1 ;  supra,  §  329 ;  Story  Sales,  §§  352, 

Ricbardson,  1  Ad.  &  E.  508  ;  Chapman  353  ;    Beals  v.  Olmstead,  24  Vt,  114  ; 

v.  Gwytber,  L.  R.  1  Q.  B.  463.     Time  Carter  v.  Black,  46  Mo.  384 ;  Polhemus 

when  the  warranty  shall  take  effect  v.  Heiman,  45  Cal.  573  ;    Callanan  v. 

may  bring  a  contract  within  the  opera-  Brown,  31  Iowa,  333;  Reed  r.  Hastings, 

tion  of  the  Statute  of  Frauds  ;  as  in  the  61  111.  266;   Hawkins  v.  Pemberton,  51 

case  of  young  fruit-trees  warranted  to  N.  Y.  198. 

6  Callanan  v.  Brown,  31  Iowa,  333. 
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"  An  affirmation  at  the  time  of  a  sale,"  said  Judge  Buller  in 
1789,  affirming  a  statement  made  by  Lord  Holt  nearly  two 
centuries  ago,  "  is  a  warranty,  provided  it  appear  in  evidence 
to  have  been  so  intended  ;  "  by  intention,  meaning,  of  course, 
a  mutual  intention  of  the  parties.1  For  the  construction  of 
an  express  warranty  is  upon  common  sense  and  reasonable 
interpretation,  the  question  of  intention  going  usually  to  a 
jury  upon  the  facts;2  though,  where  the  question  is  raised 
upon  a  written  contract  solely,  the  interpretation  and  effect 
of  that  contract  is  the  province  of  a  court,  rather  than  a 
jury.8  The  statement  made  by  one  party  must  be  taken  in 
its  rational  and  appropriate  sense  ;  and  if  the  other  party, 
relying  upon  such  an  understanding  of  language  in  its  full 
import,  was  induced  to  enter  into  the  bargain,  the  general 
law  of  contracts  forbids  the  former  to  slip  back  and  leave 
the  latter  to  suffer ;  for  the  intention  to  be  gathered  is  not 
so  much  the  actual  intention  of  either,  as  the  reasonable  in- 
tention of  both.4 

§  332.  Time  of  giving  Warranty ;  Prospective  Warranty, 
etc.  —  The  time  at  which  the  statement  was  made  has  some 
influence  in  determining  whether  or  not  it  amounted  to  an 
express  warranty.  Thus,  representations  made  by  a  seller 
one  month  before  the  sale  was  consummated  have  been  held 
too  remote  to  constitute  a  warranty ; 5  and,  in  general,  a 
warranty,  to  be  binding,  should  be  contemporaneous  with 
the  sale.  But  such  a  deduction  must  be  drawn  from  the 
evidence  ;  and  where  the  proof  shows  that  the  parties  in- 
tended to  have  the  antecedent  statement  incorporated  with 
the  bargain,  it  will  have  this  effect ;  as  in  the  case  of  an 
offer  to  warrant  the  chattel  made  at  the  commencement  of 
the  negotiation,  upon  the  faith  of  which  the  sale  was  con- 

1  Buller,  J.,  in  Pasley  v.  Freeman,  3    Wallace,  9  N.  H.  Ill  ;    Story  Sales, 
T.  K.  57,  citing  Cross  v.   Gardner,  3    §  357. 

Mod.  261.  »  Brown  v.  Bigelow,  10  Allen,  242. 

2  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;         *  See  Stroud  v.  Pierce,  6  Allen,  413; 
Stucley  v.  Bailey,  1  H.  &  C.  405 ;  Gam-    Smith  v.  Justice,  13  Wis.  600. 

mar  v.  Borgain,  27  Iowa,  369  ;  Congar  5  Bryant  v.  Crosby,  40  Me.  9 ;  Hog- 
v.  Chamberlain,  14  Wis.  258  ;  Vincent  ins  v.  Plympton,  11  Pick.  97 ;  Pinney  v. 
v.  Leland,  100  Mass.  432  ;  Merrill  v.  Andrus,  41  Vt.  631. 
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eluded  some  days  later.1  Of  an  express  warranty  made 
after  the  conclusion  of  the  bargain,  Blackstone  says:  "The 
warranty  must  be  upon  the  sale  ;  for  if  it  be  made  after  and 
not  at  the  time  of  the  sale  it  is  a  void  warranty ;  for  it  is 
then  made  without  any  consideration ;  neither  does  the 
buyer  then  take  the  goods  upon  the  credit  of  the  vendor."  2 
But  this  must  be  understood  to  mean  statements  made  after 
the  bargain  which  seek  the  protection  of  the  original  consid- 
eration ;  for  any  warranty  made  after  the  original  sale,  upon 
a  consideration  distinct  from  the  sale  itself,  is  valid,  like  any 
substituted  agreement  of  parties ;  as  where  a  seller,  in  de- 
fault upon  his  condition,  induces  the  buyer  to  waive  a  breach 
and  accept  performance  in  consideration  of  his  giving  an  ex- 
press warranty  upon  some  point.3  A  statement  made  after 
the  sale  may  afford  proof  of  a  warranty  given  at  the  time  of 
the  sale.4 

There  seems  to  be  no  good  reason  for  holding,  as  Black- 
stone  appears  to  have  done,  that  a  warranty  can  have  no 
prospective  operation;  and  his  illustration  —  that  one  may 
warrant  "  that  a  horse  is  sound  at  the  buying  of  him,  not 
that  he  will  be  sound  two  years  hence  "  —  is  certainly  an  ill- 
founded  statement,  though  showing,  perhaps,  only  his  mis- 
apprehension of  the  rule  under  which  he  had  instanced  it.5 
Lord  Mansfield  has  said,  "  There  is  no  doubt  but  you  may 
warrant  a  future  event ; " 6  and  it  has  been  expressly  held 
that  the  seller's  warranty,  reaching  the  quality  of  the  subject- 
matter  sold  some  time  hence,  is  as  good  as  a  warranty  of 
present  quality.7 

§  333.  As  to  Buyer's  Opportunity  for  ascertaining  Defects,  etc, 
—  It  may  be  gathered  from  what  has  been  said  already,  that, 
in  controversies  over  express  warranty,  a  determining  circum- 

1  Wilmot  v.  Hurd,  11  Wend.  584;     Q.  B.  284;    McCormicks  v.  Fuller,  56 
Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;  Story     Iowa,  43  ;    Summers  v.  Vaughan,  35 
Sales,  §  356.     And   see   Driesbach  v.    Ind.  323. 

Lewisburg  Bridge   Co.  81*  Penn.  St.         4  Tuttle  v.  Brown,  4  Gray,  457. 
177.  5  3  Bl.  Com.  166. 

2  3  Bl.  Com.  166.  6  Doug.  735  ;  Christian's  n.  to  3  Bl. 
8  Congar  v.  Chamberlain,  14  Wis.  Com.  166. 

258.  And  see  Vincent  v.  Leland,  100  7  Congar  v.  Chamberlain,  14  Wis. 
Mass.  432  ;  Roscorla  v.  Thomas,  3  258. 
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stance  in  favor  of  the  buyer  is,  that  a  serious  defect  covered 
by  the  seller's  statement  was  one  which  was  peculiarly  within 
the  seller's  own  knowledge,  arid  not  open  to  the  buyer's  in- 
spection ;  for  here  the  seller  cannot  easily  escape  the  dilemma 
of  intended  fraud  by  concealing  his  knowledge  of  the  defect, 
on  the  one  hand,  and  intended  warranty  by  honestly  affirming 
the  thing  good  in  spite  of  the  defect,  on  the  other.  But 
caveat  emptor  is  still  the  cardinal  rule.  While  a  seller  is  per- 
fectly free  to  warrant  the  subject  of  sale  expresslj7  against 
defects  which  the  buyer  has  had  ample  opportunity  of  exam- 
ining for  himself,  he  is  not  presumed  to  go  so  far ;  and  hence 
against  defects  which  were  apparent  on  simple  inspection,  and 
of  whose  extent  the  buyer  could  readily  have  judged  before 
making  the  purchase,  the  seller's  simple  statements  are  usu- 
ally no  warranty  in  the  absence  of  fraud  on  his  part.1  That 
the  buyer  actually  relied  upon  his  own  inspection  or  that 
of  his  own  friend  under  the  circumstances,  or  engaged  to 
do  so,  is  still  more  decisive  against  the  supposition  of  a 
warranty.2  These  are  all  rules  of  convenience  for  deter- 
mining the  mutual  intention  of  the  parties  in  doubtful  cases. 
That  the  seller  may  by  express  warranty  bind  himself  even 
in  respect  to  open  defects,  so  as  to  protect  the  buyer  against 
all  the  evil  consequences  thence  possibly  ensuing,  there  can 
be  no  question ;  and,  as  we  shall  presently  see,  diseased  and 
unsound  animals  are  frequently  sold  in  this  manner.  And 
even  though  an  examination  would  have  revealed  undiscov- 
ered defects  to  the  buyer,  yet  the  sale  may  have  been  with 
the  intention  that  the  buyer  should  not  examine  for  himself.3 
This  is  illustrated  by  a  Vermont  case,  where  hay  was  sold 
for  keeping  oxen  during  the  spring  and  summer  while  work- 
ing on  the  railroad  ;  and  the  seller  said  the  hay  was  good  ha}-, 
cut  early,  and  cut  around  the  barn,  and  got  in  in  good  order. 
Here  it  was  held  —  the  hay  appearing  afterwards  to  be  full 
of  brakes,  and  not  cut  around  the  barn  —  that  the  seller's 

1  Gaylord    Man.    Co.   r.   Allen,   53         «  See  Poland  i-.  Brownell,  131  Mass. 
N.  Y.  615.      And  see,  as  to  condition     138 ;  Fox  v.  Emerson,  27  Hun,  355. 
precedent   where   a   thing  is  ordered,         8  Infra,  §  341 ;  Pinney  v.  Andrus,  41 
supra,  §  310.  Vt.   631 ;     Story   Sales,   §§  355,  356 ; 

Henshaw  v.  Robins,  9  Met.  83. 
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statement  amounted  to  a  warranty.1  A  fact  also  alluded  to 
was,  that  there  had  been  no  examination  intended  at  the  time 
of  the  purchase,  —  a  circumstance  still  more  weighty  in  the 
buyer's  favor,  should  it  appear  that  the  seller  tried  to  throw 
him  off  his  guard,  and  induce  him  to  forego  inspection.2 
Here  was  an  express  warranty  against  obvious  defects.  In 
general,  however,  obvious  defects  are  not  presumed  to  be 
covered  by  a  warranty;  no  fraud  being  imputed  to  the 
seller.3 

§  334.  Express  Warranty  as  to  Latent  Defects  not  presumed. 
—  For  latent  defects  unknown  to  the  seller,  in  a  specific  thing 
sold,  there  should  be  clear  evidence  of  an  express  warranty 
on  his  part,  in  order  to  render  him  liable.4 

§  335.  Express  Warranty  in  Writing;  Question  of  Intent. — 
An  express  warranty  is  often  given  in  writing ;  and  it  may 
be  worth  considering  whether  that  which  one  puts  delib- 
erately upon  paper  regarding  the  subject  of  sale  may  not  be 
more  readily  presumed  an  intentional  warranty  than  the  mere 
oral  statements  of  a  negotiation  which  are  casually  thrown 
out,  and  whose  literal  expression  and  full  import  must  so  often 
be  left  to  conjecture.  The  English  cases  appear  disposed  to 
leave  the  question  of  intention  pretty  much  to  a  jury,  even 
where  the  bargain  relied  upon  is  in  writing  ;  and  this  is  per- 
haps the  true  rule,  where  there  are  attendant  circumstances  to 
be  considered,  and  not  merely  the  construction  of  the  instru- 
ment itself.5  But  where  the  whole  question  of  intent  turns 
upon  the  interpretation  of  a  certain  bill  of  sale,  a  continuous 
correspondence,  or  other  writings,  the  court  may  take  the  case 
into  its  own  hands,  and  decide  upon  inspection  of  the  papers ; 
to  which  effect  are  a  number  of  American  decisions.6  It 

1  Beals  v.  Olmstead,  24  Vt.  114.  5  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ; 

2  Pinney  v.  Andrus,  41  Vt.  631.  Stucley  v.  Bailey,  1  H.  &  C.  405. 

8  See  Vandewalker  v.  Osmer,  65  6  Wason  v.  Rowe,  16  Vt.  525 ;  Mer- 

Barb.  556.  riam  v.  Field,  24  Wis.  640 ;  Sparks  v. 

4  Parkinson  v.  Lee,  2  East,  314 ;  Messick,  65  N.  C.  440 ;  Stroud  v.  Pierce, 

Kingsbury  v.  Taylor,  29  Me.  508 ;  Had-  6  Allen,  413  ;  Randall  v.  Thornton,  43 

ley  v.  Clinton,  &c.  Co.,  13  Ohio  St.  502 ;  Me.  226 ;  Brown  v.  Bigelow,  10  Allen, 

Frazier  i-.  Harvey,  34  Conn.  469 ;  Lord  242;  Parks  v.  Morris,  &c.  Co.,  54  N.  Y. 

v.  Grow,  39  Penn.  St.  88.  And  see,  as  586;  Ranger  v.  Hearne,  37  Tex.  30; 

to  implied  warranty,  infra.  Leggat  v.  Sands'  Ale,  &c  Co.,  60  111.  158, 
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should  be  borne  in  mind  that  any  'statement  importing  war- 
ranty, though  a  contract  of  itself,  and  capable  of  separate 
construction,  is  yet  but  the  outgrowth  of  a  more  extensive 
contract,  —  namely,  that  of  bargain  and  sale  ;  and  hence  that 
there  may  be  surrounding  circumstances  attending  the  writing 
and  delivery  of  the  statement  to  the  buyer  which  go  to  show 
that  an  express  warranty  was  in  fact  contemplated  by  the 
parties,  or  the  reverse.  Such  evidence  should  be  sifted  and 
weighed  ;  and,  as  it  would  seem,  its  general  preponderance 
may  well  be  left  to  the  determination  of  a  jury.1 

§336.  The  Same  Subject;  Evidence  admissible.  —  Parol 
evidence  is  in  general  inadmissible,  wherever  the  contract 
of  sale  is  expressed  in  writing,  to  prove  a  warranty  not  stated 
therein,  or  to  extend  a  warranty  which  is  expressed.  For 
though  there  were  oral  conversations  over  the  terms  of  the 
intended  sale,  yet,  the  contract  being  in  the  end  reduced  to 
writing,  the  whole  transaction  naturall}7  merges  in  that  writ- 
ing. Thus,  where  a  ship,  the  subject  of  sale,  had  been  ver- 
bally represented  by  the  seller  to  be  "  copper-fastened,"  but 
the  bill  of  sale  of  the  ship  contained  no  allegation  of  the  kind, 
it  was  held  that  the  oral  representation  constituted  no  war- 
ranty.2 And  where  a  bill  of  sale  or  other  writing  professes 
to  ^ive  the  substance  of  the  seller's  express  undertakings, 
nothing  is  to  be  added  thereto,  by  evidence  or  implication,  to 
enlarge  his  liability  ;  or,  as  it  is  said,  the  writing  containing 
some  express  warranties,  oral  proof  of  others  is  inadmissible.3 
So,  too,  proof  of  a  conditional  warranty  will  not  support  the 
allegation  of  an  absolute  warranty.4  But  the  statement  of 
express  warranties,  whether  verbal  or  written,  does  not  ex- 
clude by  inference  the  seller's  liability  under  what  the  law 
deems  an  implied  warranty  of  sale!5 

Nor,  again,  does  the  reason   of  the  rule  which  excludes 

1  See  Stucley  v.  Bailey,  1  H.  &  C.  602 ;  Merriam  v.  Field,  24  Wis.  640 ; 
405;  Halm  v.  Doolittle,  18  Wis.  196;  Ranger  v.  Hearne,  37  Tex.  30 ;   Sparks 
Crenshaw  v.  Slye,  52  Md.  140.  v.  Messick,  65  N.  C.  440 ;  Whitmore  i?. 

2  Kain  v.  Old,  2  B .  &  C.  672  ;  Benj.  South  Boston  Iron  Co.,  2  Allen,  52. 
Sales,  bk.  4,  pt.  2,  c.  1,  §  1.     And  see         4  Deming  v.  Foster,  42  N.  H.  165. 
Fender  v.  Fobes,  1  Dev.  &  Bat.  250;          «  Merriam   v.  Field,  24  Wis.  640; 
Lamb  u.  Crafts,  12  Met.  353.  Bigge  v.  Parkinson,  7  H.  &  N.  955; 

3  Ib. ;  Dickson  y.  Zizinia,  10  C.  B.  infra,  as  to  implied  warranty. 

329 


§  387          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

parol  evidence  extend  to  writings  which  are  not  used  or  in- 
tended by  the  parties  to  set  forth  the  terms,  conditions,  or 
warranties  of  the  sale  ;  and  from  this  point  are  seen  various 
exceptions.  Thus,  a  bill  of  sale,  which  is  executed  merely-  in 
part  performance,  may  be  supplemented  by  evidence  of  the 
full  agreement  of  sale.1  An  ordinary  bill  of  parcels,  signed 
by  the  seller,  has  in  numerous  instances  been  regarded  as 
an  insufficient  memorandum  of  the  whole  contract  of  sale 
to  debar  the  buyer  from  proving  an  express  warranty  by  parol 
evidence  ;  whence  comes  it  that  express  warranties  of  quality, 
of  correspondence  of  goods  with  the  sample,  and  so  on,  have 
been  specially  proved.2  So,  too,  writings  in  the  nature  of  a 
receipt  do  not  shut  out  oral  proof  of  an  express  warranty, 
and  for  the  same  reason,  that  they  are  not  designed  as  a 
reduction  of  the  mutual  contract  to  writing.3  But  while  an 
informal  document  may  be  thus  verbally  explained  so  as  to 
show  an  express  warranty,  or,  indeed,  a  totally  different  trans- 
action from  that  manifested  on  its  face,  a  paper  purporting  to 
be  a  receipt,  or  mere  bill  of  parcels,  which  really  means  to  set 
out  the  whole  contract,  cannot  be  enlarged  by  oral  proof  of  an 
express  warranty.4 

§  337.  General  Proof  of  Express  Warranty  ;  Uncertain  Expres- 
sions, etc.  —  An  express  warranty  maybe  made  out  from  parol 
words  and  acts  followed  by  certain  writings.  Thus  where 
a  warranted  sale  of  merchandise  is  verbally  made  upon  credit, 
the  quantity  not  being  at  the  time  ascertained,  and  the  seller' 
forwards  a  written  bill  of  sale  thereof,  stating  the  quantity 
and  price  only,  and  afterwards  ships  the  goods  to  the  buyer, 
the  whole  transaction  becomes  an  executed  contract  of  sale, 
with  warranty,  as  of  the  time  when  the  goods  are  shipped.5 

•   i  Merriam  v.  Field,  24  Wis.  640.  4  Chapman  v.  Searle,  3  Pick.  38 ; 

2  Harris  v.  Johnson,  3  Cr.  311 ;  Haz-  Goodyear  v.  Ogden,  4  Hill,  104.     And 

ard  v.  Loring,  10  Gush.  267  ;  Boardman  see  Story  Sales,  §§  358-360. 
v.  Spooner,  13  Allen,  353;   Atwater  v.         6  Foot  v.  Bentley,  44  N.  Y.  166.     It 

Clancy,  107  Mass.  369.     But  cf.  Mer-  is  held  that  previous  conversations  in- 

riara  v.  Field,  24  Wis.  640.  ducing  a  correspondence  may  establish 

8  Allen  v.  Pink,  4  M.  &  W.  140;  Fil-  a  warranty,  though  the  correspondence 

kins  v.  Why  land,  24  N.  Y.  341 ;   Hil-  shows  no  such  warranty.    Driesbach  v. 

dreth  v.  O'Brien,  10  Allen,  104;  Hersom  Lewisburg  Bridge  Co.,  81*  Penn.  St. 

v.  Henderson,  21  N.  H.  224.  177 ;  supra,  §  332. 

330 


CHAP.   VI.]  WARRANTY.  §  337 

And  to  get  at  the  real  force  of  language  which  is  alleged  to 
have  constituted  an  express  verbal  warranty,  it  is  often  im- 
portant to  picture  the  situation  of  the  parties  at  the  time,  — 
their  looks,  their  gestures,  and  the  whole  manner  of  the  con- 
versation,—  not  to  trust  to  particular  words  alone.1  Nor  is 
the  oral  contract  of  warranty  necessarily  confined  to  a  single 
conversation  ;  it  may  be  gathered  from  the  language  and  con- 
duct of  the  parties  at  two  or  more  interviews,  and  all  the  cir- 
cumstances attending  the  transaction.2 

In  truth,  there  are  no  n^sterious  rules  of  interpretation  to 
be  applied  to  language  which  imports  an  express  warranty ; 
for  the  object  is  clearly  to  ascertain  what  the  parties  them- 
selves had  intended,  as  in  other  contracts.  But  the  use  of 
loose  and  ambiguous  expressions,  or  the  awkward  collocation 
of  words  in  a  sentence,  may  render  this  mutual  intention  a 
matter  of  much  perplexity.  More  particularly  is  this  true 
where  the  alleged  warranty  was  expressed  in  writing.  Thus, 
if  a  picture  be  expressly  offered  for  sale  as  the  work  of  a  cer- 
tain great  master,  the  inducement  to  the  purchase  is  found 
to  be,  with  the  generality  of  mankind,  not  so  much  the  intrin- 
sic merit  of  the  work  of  art,  as  the  reputation  of  the  artist ; 
and  the  question  arises,  whether  such  an  advertisement,  or 
the  written  description  of  the  work  as  done  by  a  certain  artist, 
shall  be  deemed  an  express  warranty  that  the  artist  was  that 
person  and  no  one  else.  Two  English  cases  appear  to  be  at 
variance  on  this  point,  —  one  decided  by  Lord  Kenyon,  with 
reference  to  alleged  works  of  Claude  Lorraine  and  Teniers; 
and  the  other,  tried  before  Lord  Denman,  concerning  some 
views  in  Venice,  which  were  catalogued  under  Canaletti's 
name.3  In  the  former,  it  was  held  by  the  court  that  the  genu- 
ineness of  the  painting  as  the  work  of  that  artist  was  merely 
an  expression  of  opinion ;  but  in  the  latter  the  jury  were 

1  See   Horton  v.  Green,  66  N.  C.    quality  as  a  previous   lot  furnished. 
596.  Warren    v.  Coal    Co.,    83'  Penn.   St. 

2  Pinney   v.   Andrus,  41   Vt.   631 ;    437. 

McDonald   Man.    Co.   v.   Thomas,   53          3  Jendwine  v.   Slade,  2  Esp.  572; 

Iowa,  558  ;  48  Wis.  338.  Circumstances  Power  v.  Barham,  4  Ad.  &  E.  473.   And 

may   establish    an    express    warranty  see  Lomi  v.  Tucker,  4  C.  &P.  15;  Story 

that  goods  delivered  shall  be  of  as  good  Sales,  §  358. 
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allowed  to  decide,  whether,  upon  the  facts,  an  express  war- 
ranty in  this  respect  was  intended.  But  Lorraine  and  Teniers 
preceded  Canaletti  by  nearly  a  century  ;  and  Lord  Denman 
suggests,  as  a  fair  ground  of  distinction  between  the  two 
cases,  that  it  is  possible  to  make  proof  as  a  matter  of  fact 
where  the  work  is  by  a  modern  artist,  but  that,  in  the  case  of 
very  old  painters,  such  assertions  are  necessarily  a  matter  of 


opinion 


1  Lord  Denman,  C.  J.,  in  Power  v. 
Barbara,  4  Ad.  &  E.  473.  Various 
similar  examples  of  uncertainty  in  ex- 
pression might  be  adduced  under  tbe 
head  of  express  warranty.  In  Mallan 
v.  Radloff,  soap-frames  were  bougbt, 
wbicb  tbe  contract  warranted  to  be 
"  new  frames,  witb  all  nuts  and  bolts 
complete  and  perfect."  Upon  the  facts 
shown,  a,nd  with  full  regard  to  the 
intention  of  the  parties,  it  was  decided 
that  the  seller  was  liable  on  his  express 
warranty,  where  it  proved  that,  though 
the  frames  were  new,  and  had  the 
proper  number  of  nuts  and  bolts,  they 
were  not  reasonably  fit  for  the  purpose 
of  making  soap.  The  court  appears  to 
have  laid  considerable  stress  on  the 
use  of  the  word  " perfect"  in  the  above 
stipulation.  Mallan  v.  Radloff,  17  C.  B. 
N.  s.  588.  But  as  to  an  implied  war- 
ranty of  fitness,  see  infra.  So  the  use 
of  appropriate  descriptive  words  has 
been  held  to  involve  an  express  war- 
ranty of  quality  in  numerous  instances, 
though  clear  language  expressive  of 
obligation  was  wanting.  Descriptive 
words  themselves  admit  of  explanation. 
Thus,  the  sale  of  "fair  merchantable 
sassafras  wood"  may  be  shown  to  have 
meant  in  the  contract,  not  any  part  of 
the  timber  of  the  sassafras  tree,  but 
sassafras  roots.  Tye  v.  Fynmore,  3 
Camp.  462 ;  Henshaw  v.  Robins,  9  Met. 
83;  Gunther  v.  Atwell,  19  Md.  157. 
See,  as  to  implied  warranty,  infra.  The 
term  "  merchantable "  is  defined  in 
Cullen  v.  Bimm,  37  Ohio  St.  236.  And 
where  the  seller  of  "  mess  pork  of 
Scott  &  Co."  attempted  to  evade  his 
responsibility  by  showing  that  the 
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pork  delivered  by  him  was  really  con- 
signed to  him  by  Scott  &  Co.,  the  court 
admitted  proof  to  show,  that,  by  a  trade 
usage  contemplated  by  the  parties,  the 
expression  applied  only  to  mess  pork 
of  Scott  &  Co.'s  manufacture.  Powell 
v.  Horton,  2  Ring.  N.  C.  668. 

The  marked  difference  in  value  of 
the  articles,  according  to  the  interpre- 
tation applied,  is  an  important  element 
for  consideration.  See  McConnel  v. 
Murphy,  L.  R.  5  P.  C.  203.  And  mack- 
erel warranted  as  being  No.  1,  No.  2, 
and  so  on,  may  be  explained  by  refer- 
ence to  inspection  laws  which  the  par- 
ties must  have  mutually  taken  into 
account,  to  mean,  not  mackerel  abso- 
lutely of  that  quality,  but  mackerel  so 
branded  by  the  inspector.  Winsor  v. 
Lombard,  18  Pick.  57. 

The  word  "  good,"  and  expression 
"  all  right,"  afford  instances  of  uncer- 
tainty in  expression.  Cf.  Worth  v. 
McConnell,  42  Mich.  473;  Wilcox  v. 
Henderson,  64  Ala.  535 ;  Jack  v.  Des 
Moines  R.,  53  Iowa,  399 ;  Daniells  v. 
Aldrich,  42  Mich.  58  ;  supra,  §  329. 
Much  may  depend  upon  whether  the 
specific  thing  is  offered  for  the  buyer's 
inspection  under  the  circumstances. 

In  construing  the  terms  of  a  sale, 
or  voucher  of  sale,  as  importing  a  war- 
ranty to  the  fullest  expression  of  the 
description  or  only  to  certain  words,  a 
rational  interpretation  should  be  given 
to  the  language  used.  See  Fraley  v. 
Bispham,  10  Penn.  St.  320;  Whitman 
v.  Freese,  23  Me.  212. 

An  article  being  expressly  taken 
"  with  all  faults,"  this  phrase  means 
such  faults  or  defects  as  the  article 
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§  338.  Express  Guaranty  construed  as  Warranty  and  not  as 
Condition.  —  A  peculiar  instance  of  express  warranty  is  fur- 
nished by  a  recent  English  decision.  The  defendant  bought 
of  the  plaintiffs,  at  a  certain  price,  specific  bales  of  wool,  "  to 
arrive  ex  ''Stige  '  or  any  vessel  they  may  be  transshipped  in, 
and  subject  to  the  wool  not  being  sold  in  New  York,"  &c. ; 
the  wool  "  to  be  guaranteed  about  similar  to  samples  in  P.  & 
R.'s  possession ;  "  and,  if  any  dispute  arises,  it  shall  be  de- 
cided by  the  selling  brokers,  whose  decision  "  shall  be  final." 
The  wool  turned  out  not  to  be  "  about  similar  to  samples ; " 
and  the  selling  brokers,  upon  the  defendant's  protest,  awarded 
that  the  defendant  should  take  it  at  a  certain  abatement.  It 
was  decided  that  the  guaranty  was  not  in  the  nature  of  a 
condition,  but  only  a  warranty ;  that,  under  the  contract, 
the  brokers  had  power  to  award  as  they  had  done  ;  and  that 
the  defendant  was  bound  to  take  the  wool  accordingly  at  the 
abatement.1  The  dispute  here  was  over  the  quality  of  goods, 
which  were  nevertheless  of  the  very  kind  contracted  for.2 

§  339.  Express  Warranty  in  Sales  of  Animals  ;  Warranty  of 
"  Soundness."  —  The  favorite  application  of  the  law  of  express 
warranty  in  the  courts  is  to  sales  of  animals,  horse-sales  espe- 
cially, —  a  class  of  transactions  which  is  found,  both  in  Eng- 
land and  America,  peculiarly  open  to  the  suspicion  of  trickery 
and  fraudulent  concealment  on  the  part  of  the  seller.  Now, 
where  a  buyer,  in  order  to  guard  himself  against  imposition, 
takes  an  express  warrant}'  of  the  animal's  soundness  from  the 
seller  or  auctioneer,  to  what  purport  is  the  term  "  sound- 
ness"? This  will  depend  largely  upon  the  circumstances 
of  the  case,  and  upon  such  local  usages  as  manifestly  entered 
into  the  mutual  contract.  But  the  buyer's  rights  under  such 
a  warranty  are  clearly  though  cautiously  stated  by  Parke,  B., 
as  follows  :  "  I  have  always  considered  that  a  man  who  buys 
a  horse  warranted  sound,  must  be  taken  as  buying  him  for 

might  have,   while   still  retaining  its         2  cf.  Aze'mar  v.  Casella,  L.  R.  2  C.P. 

character  and   identity  as  the  article  677,  which  is  thus  distinguished.     See 

described.     Whitney  v.  Boardman,  118  also  Wilcox  v.  Owens,  64  Ga.  601 ;  Dike 

Mass.  247.  v.  Reitlinger,  23  Hun,  241 ;   Dubois  v. 

1  Heyworth  v.  Hutchinson,  L.  K.  2  Bigler,  95  Penn.  St.  203. 
Q.  B.  447. 
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immediate  use,  and  has  a  right  to  expect  one  capable  of  that 
use,  and  of  being  immediately  put  to  any  fair  work  the  owner 
chooses.  The  rule  as  to  unsoundness  is,  that  if  at  the  time  of 
the  sale  the  horse  has  any  disease,  which  either  does  diminish 
the  natural  usefulness  of  the  animal  so  as  to  make  him  less 
capable  of  work  of  any  description,  or  which  in  its  ordinary 
progress  will  diminish  the  natural  usefulness  of  the  animal,  or 
if  the  horse  has  either  from  disease  or  accident  undergone  any 
alteration  of  structure,  that  either  actually  does  at  the  time, 
or  in  its  ordinary  effects  will,  diminish  the  natural  usefulness 
"  of  the  horse,  such  horse  is  unsound." l  This  statement  of 
the  law,  pronounced  upon  mature  deliberation  and  with 
reference  to  the  best  of  the  earlier  authorities,  appears  to 
have  been  accepted  in  England,  to  this  day,  as  the  standard 
of  soundness.2  Such  a  test  manifestly  takes  into  account  a 
disorder  which  actually  impairs  the  animal's  natural  useful- 
ness at  the  time,  or,  as  it  has  since  been  said,  renders  the  ani- 
mal "less  than  reasonably  fit  for  present  use;''3  and  hence 
the  rule  favors  the  buyer  more  greatly  than  that  previously 
laid  down  by  Judge  Coleridge,  which  must  now  be  considered 
as  obsolete ;  namely,  that  the  question  on  such  a  warranty  is, 
whether  the  animal  had  upon  him  a  disease  calculated  perma- 
nently to  render  him  unfit  for  use,  or  permanently  to  diminish 
his  usefulness.4  The  American  cases  appear  disposed  to  take 
the  same  view  of  "soundness," — as  something  to  be  tested 
by  the  animal's  reasonable  fitness  for  present  use.5 

But  this  doctrine  of  warranted  soundness  does  not  appear 
to  extend  to  a  merely  temporary  and  curable  injury,  which 
exists  at  the  date  of  sale,  and  does  not  really  disqualify  the 
animal  for  present  service ; 6  as  where  the  animal  has  sus- 

1  Parke,  B.,  in  Coates  v.  Stevens,  2  6  See  Roberts  r.  Jenkins,  21  N.  H. 
Moo.  &  Rob.  157;   and  Kiddell  v.  Bur-  116;    Schurtz  v.  Kleinmeyer,  36  Iowa, 
nard,  9  M.  &  W.  668.  392  ;    cases   infra,   §  341,  final  notes. 

2  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;  Whether  corns  in  a  horse's  feet  consti- 
Kiddell  v.  Burnard,  9  M.  &  W.  608 ;  tute  a  breach  of  warranty  of  soundness 
Holliday  v.  Morgan,  1  E.  &  E.  1.  depends  upon  circumstances.     Alexan- 

8  Hill,  J.,  in  Holliday  v.  Morgan,  1  der  v.  Dutton,  58  N.  H.  282. 
E.  &  E.  1.  6  Roberts  v.  Jenkins,  21  N.  H.  116 ; 

4  Coleridge,  J.,  in  Bolden  v,  Brog-  Bigelow,  C.  J.,  in  Brown  v.  Bigelow,  10 

den,  2  Moo.  &  R,  113.  Allen,  242. 
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tained  a  slight  injury  to  the  hock,  and  no  deceit  was  prac- 
tised. So  a  bill  of  sale,  acknowledging  receipt  of  the  price 
for  a  certain  horse  "  considered  sound,"  is  held  not  to  import 
a  warranty  of  soundness.1  Nor  should  the  language  of  an 
express  warranty  be  stretched  beyond  its  reasonable  signifi- 
cance by  implication.  Thus,  the  sale  of  a  hprse  described  in 
a  receipt  as  "  a  gray,  four-year-old  colt,  warranted  sound  in 
every  respect,"  contains  a  warranty  of  soundness  only,  and 
not  of  age  besides ;  and  so  with  expressions  as  to  the  animal's 
breed,  previous  use,  and  the  like,  which,  if  designed  to  amount 
to  express  warranty  in  those  particulars,  should  have  been 
more  precisely  worded.2  If,  again,  the  seller  qualifies  his 
warranty  in  any  respect,  the  qualification,  of  course,  takes 
effect  with  the  warranty,  of  which  a  common  instance  may 
be  seen  in  the  sale  of  a  horse  u  warranted  sound  for  one 
month ;  "  such  a  warranty  properly  limiting  the  seller's  re- 
sponsibility to  such  faults  as  the  buyer  might  point  out 
within  the  month,  and  not  extending  to  defects  discovered 
later,  though  possibly  existing  at  the  time  of  sale.3 

§  340.  The  Same  Subject;  Other  Expressions  importing 
Warranty.  —  Other  expressions  than  "  soundness  "  are  fre- 
quently used.  There  may  be  a  warranty  of  age ;  and  a 
representation  that  an  animal  is  so  many  years  old,  made 
under  circumstances  importing  an  express  warranty,  implies 
that  the  animal  is  no  older.4  Or  the  animal  may  be  war- 
ranted "  sound  arid  right,"  "  sound  and  kind,"  u  sound  and 
perfect,"  "all  right  in  every  respect,"  and  so  on,  —  phrases 
whose  construction  should  be  according  to  their  natural  im- 
port. To  warrant  a  horse  "sound  and  right"  includes  the 
idea  that  the  horse  is  well-behaved  ;  and  any  such  phrases 
as  the  foregoing  would  seem,  in  substance,  to  superadd  a 
warranty  of  good  character  to  that  of  good  physical  condi- 
tion. But  it  would  always  be  a  fair  inquiry  how  far  vicious 
behavior  on  a  horse's  part  was  directly  traceable  to  bodily 

1  Wason  v.  Rowe,  16  Vt.  525.  3  Chapman  v.  Gwyther,  L.  R.  1  Q.  B. 

2  Budd  v.  Fairmaner,  8  Bing.  48 ;     464  ;  By  water  v.  Richardson,  1  Ad.  & 
Richardson   v.   Brown,    1   Bing.   344 ;    E.  508. 

VVillard  v.  Stevens,  24  N.  H.  271.  «  Burge  v.  Stroberg,  42  Ga.  88. 
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unsoundness.1  It  appears  that  the  special  warranty  of  a 
mare  as  "  all  right  in  every  shape  "  for  a  certain  business, 
or  even  a  general  warranty  of  her  soundness,  does  not  pro- 
tect the  buyer  against  the  consequences  of  the  animal's 
pregnancy.2  The  warranty  that  a  horse  is  "  well  broke  " 
might  include  a  warranty  of  "gentleness,"  as  the  greater 
includes  the  less ;  but  it  does  not  imply  that  the  animal  has 
received  any  particular  training.3  Whatever  the  phrase  em- 
ployed, an  express  warranty  touching  an  animal's  character 
or  state  of  health  does  not  exact  from  the  seller  the  use  of 
particular  words,  but  is  inferable  from  the  general  conduct 
and  conversation  of  the  parties  in  concluding  the  sale,  or  the 
writing  given,  and  may  thus  be  set  up  against  a  seller  who 
has  never  distinctly  used  the  word  "warrant"  at  all.4 

If  the  seller's  express  warranty  be  to  the  point  that  the 
animal  was  fit  for  use  in  a  certain  manner  which  the  pur- 
chase contemplated,  he  is  liable  accordingly,  even  if  the 
animal  proves  sound  and  right  in  other  respects ;  as  in  the 
purchase  of  a  horse  expressly  for  use  in  the  harness,  but 
quite  unsuitable  therefor,  though  a  good  saddle-horse.5  But 
such  a  warranty  should  rest  upon  the  seller's  special  under- 
taking: for  when  a  specific  horse  is  sold,  and  warranted, 
moreover,  in  general  terms,  the  seller  is  not  understood  to 
guarantee  any  education,  or  that  the  horse  has  been  taught 
to  do  one  thing  more  than  another ;  for  which  reason  the 
careful  purchaser  of  a  full-grown  animal  will  see  that  the  other 
party  meets  him  clearly  on  special  points  before  the  bar- 
gain is  concluded.6 

§  341.  The  Same  Subject;  As  to  Defects  Open  or  Latent, 
etc.  —  Whether  a  general  warranty  of  the  animal's  sound- 
ness and  character  shall  be  construed  to  cover  defects  which 
the  buyer  saw,  or  might  by  inspection  have  seen,  at  the 
time  of  the  sale,  appears  to  be  a  matter  of  proof  in  each 
case ;  with  the  presumption  in  the  seller's  favor,  and  mutual 

1  Walker  v.  Hoisington,  43  Vt.  608.          4  Cook  v.  Mosely,  13  Wend.  277. 

2  Whitney  v.  Taylor,  64  Barb.  536;         5  Smith  v.  Justice,  13  Wis.  600. 
Brown  v.  Bigelow,  10  Allen,  242.  6  See  Bodurtha  v.  Phelon,  2  Allen, 

8  Bodurtha  v.  Phelon,  2  Allen,  347.      347. 
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intention  as  the  general  aim  of  the  investigation.1  A  gen- 
eral warranty  of  this  kind  is  usually  held  not  to  extend  to 
defects  patent  or  obvious ;  but  the  doctrine  is  not  inflexible, 
for  it  rests  on  the  reasonable  presumption  that  the  parties 
could  not  have  intended  the  warranty  to  apply  to  any  defect 
causing  unsoundness,  which  both  parties  saw  and  appreci- 
ated at  the  time  of  the  sale ;  and  the  presumption  is  liable 
to  be  overcome.2  Hence,  in  Brown  v.  Bigelow,  it  was  held, 
in  accordance  with  the  facts,  that  the  seller's  express  war- 
ranty of  soundness  was  available  to  the  buyer,  where  the 
horse  proved  permanently  lame ;  and  this  notwithstanding 
the  purchaser  knew  he  was  lame  a  week  before  the  sale,  and 
talked  on  the  subject  with  the  seller,  who  at  first  refused  to 
give  the  warranty.3  So,  in  Liddard  v.  Kain,  the  buyer's 
knowledge  of  the  disorder  which  rendered  the  horses  unfit 
for  work  did  not  prevent  him  from  recovering  for  breach  of 
the  seller's  warranty  (which  was  grounded  apparently  upon 
this  mutual  admission  of  unfitness)  to  deliver  the  horses  at 
the  end  of  a  fortnight  sound  and  free  from  blemish.4  For 
it  must  be  admitted,  the  buyer's  knowledge  that  a  defect 
exists  does  not  necessarily  involve  the  means  of  ascertaining 
how  long  the  disability  may  last,  or  how  far  it  may  prove 
incurable  ;  and  where,  as  in  the  case  of  a  horse  suffering 
from  lameness  or  a  distemper,  the  party  concludes  to  pur- 
chase, the  very  object  for  which  he  takes  an  express  warranty 
will  most  likely  be  to  indemnify  himself  in  case  the  animal's 
disability  proves  incurable  and  permanent.  The  older  books, 
it  is  true,  laid  down  the  law  with  somewhat  more  reserve  ; 
taking  the  stand-point  that  suits  on  warranty  are  grounded 
on  a  supposed  deceit,  and  that  the  seller  cannot  have  meant 
to  deceive  the  buyer  as  to  faults  which  were  open  to  the 
latter's  inspection.  Express  warranty,  however,  is  essen- 

1  Supra,  §  333.  *  Brown   v.   Bigelow,  ib.      It   was 

2  Bigelow,  C.  J.,  in  Brown  v.  Big-  here  considered  that  the  unsoundness 
elow,   10  Allen,  242.     And  see  Benj.  was  not  patent ;  for  a  temporary  lame- 
Sales,  bk.  4,  pt.  2,  c.  1,  §  1 ;   Mulvany  ness  was  one  thing  and  a  permanent 
v.  Rosenberger,  18  Penn.  St.  203;  Lid-  lameness  another. 

dard  v.  Kain,  2  Bing.  183  ;   Margetson         4  Liddard  v.  Kain,  2  Bing.  183. 
v.  Wright,  7  Bing.  603;   8  Bing.  454; 
Chadsey  v.  Greene,  24  Conn.  562. 

VOL.  n.  22  337 


342 


SALES  OF  PERSONAL  PROPERTY. 


[PART  vi. 


tially  a  matter  of  bargain,  of  mutual  understanding,  of  com- 
mon consent ;  and  that  a  seller  may  insure  the  buyer  against 
the  most  obvious  and  patent  defects  in  the  subject-matter  of 
sale,  if  he  choose,  is  now  unquestionable  law.1 

But,  once  more,  against  defects  not  readily  discoverable,  nor 
in  fact  perceived  by  the  buyer  at  the  sale,  the  seller's  express 
warranty,  couched  in  general  language,  is  available  for  the 
buyer's  protection  ;  and  where  the  defect  was  well  known 
to  the  seller,  and  he  used  art  in  concealing  it  from  the  buyer, 
he  ought  all  the  more,  for  his  fraud  and  deceit,  to  be  held 
responsible  for  the  consequences.2 

§  342.  Implied  Warranty ;  Subdivision  of  the  Subject.  — 
(2.)  As  to  implied  warranty.  This  important  topic  may  be 
subdivided,  for  our  present  purpose,  into,  first,  implied  war- 
ranty of  quality,  and,  second,  implied  warranty  of  title.  It  is 


1  See  Tindal,  C.  J.,  in  Margetson  v. 
Wright,   7   Bing.   603;    8  Bing.  454; 
Pinney  v.  Amlrus,  41  Vt.  631 ;  Latham 
y.  Hartford,  27  Kans.  249. 

2  Chadsey  v.  Greene,  24  Conn.  562 ; 
Hadley  v.  Clinton,  &c.  Co.,  13  Ohio, 
N.  s.  502.     Among  the  defects  which 
have  been  held  to  constitute  unsound- 
ness    under   the   general    warranty  in 
horse  sales,  the  text-books  enumerate 
these :  organic  defects,  such  as  that  a 
horse  had  been  nerved;   bone  spavin 
of  the  hock ;   and  ossification  of  the 
cartilages.      Benj.  Sales,  bk.  4,  pt.  2, 
c.  1,  §  1;    Oliphant  Horses,  224-229. 
And  see  Croyle  v.  Moses,  90  Penn.  St. 
250 ;  §  365,  post ,  as  to  implied  warranty 
on  fraudulent  concealment.     Crib-bit- 
ing has  been  declared  to  come  in  only 
under     a     warranty    against     vices. 
Scholefield   v.  Kobb,   2  Moo.  &  Rob. 
210.     But,  on  the  other  hand,  it  is  pro- 
nounced unsoundness,  where  shown  to 
affect  the  general  health  and  condition 
of  the  horse.     Washburn  v.  Cuddihy, 
8  Gray,  430.     See  also  Dean  v.  Morey, 
.°>3  Iowa,  120 ;   Walker  v.  Hoisington, 
43  Vt.  608.     Vicious  tricks  have  some- 
times been    traced  to  congenital   de- 
fects ;   as,  for  instance,   the  habit  of 
shying,  when  owing  to  a  malformation 
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of  the  eye  which  causes  imperfect 
vision ;  and  such  a  case  comes  fairly 
under  the  head  of  unsoundness.  Hol- 
liday  v.  Morgan,  1  E.  &  E.  1.  A  war- 
ranty of  soundness  does  not  strictly 
cover  mere  badness  of  shape,  the  an- 
imal being  sound  when  sold ;  not  even, 
as  it  would  seem,  though  the  misshape 
tends  to  produce  unsoundness.  See 
Brown  v.  Elkington,  8  M.  &  W.  132  ; 
Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  1.  But 
if  the  seeds  of  disease  be  shown  to 
have  been  in  the  animal  at  the  time  of 
the  sale,  which  afterwards  develope 
into  full  disability,  there  is  unsound- 
ness  within  the  general  meaning  of 
the  warranty.  Woodbury  v.  Bobbins, 
10  Cush.r520;  Kiddell  v.  Burnard,  9 
M.  &  W.  668.  As  to  corns  in  a  horse's 
feet,  see  Alexander  v.  Button,  58  N.  H. 
282.  On  the  whole,  it  is  not  safe  to 
rely  upon  precedents  in  this  respect; 
much  must  depend  upon  the  facts  of 
any  given  case ;  and  so  subtle  is  the 
connection  between  conduct  and  physi- 
cal condition  in  dumb  animals,  and  so 
necessarily  imperfect  are  our  sources 
of  information  as  to  their  infirmities, 
that  one  who  would  read  his  warranty 
understandingly  should  take  medical 
as  well  as  legal  advice. 
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with  reference  to  this  doctrine  of  implied  warranty  in  sales, 
and  particularly  as  to  implied  warranty  of  quality,  that  the 
courts  are  found  in  crooked  channels  without  a  pilot.  The 
dicta  of  the  cases  are  not  to  be  reconciled,  whatever  hy- 
pothesis may  be  framed  for  harmonizing  the  great  mass  of 
decisions. 

§  343.  Implied  "Warranty  as  to  Quality  ;  Rule  and  Exceptions ; 
Sources  of  Confusion.  —  First^  then,  concerning  the  implied 
warranty  of  quality  in  sales  of  personal  property.  The  fun- 
damental maxim  is,  caveat  emptor ;  in  other  words,  let  the 
buyer  look  out  for  himself  that  what  he  buys  has  all  the 
qualities  and  answers  all  the  purposes  for  which  he  chose  it ; 
since  the  seller  assumes  no  such  responsibility.  It  is  admit- 
ted, therefore,  that  no  nice  sense  of  honor,  no  ethical  consid- 
eration, is  to  influence  the  courts  in  construing  such  contracts  ; 
and  the  buyer,  knowing  this,  must  either  purchase  with  his 
eyes  open,  or  risk  the  consequences  of  over-confidence.  For, 
if  he  wants  protection,  he  should  insist  upon  an  express 
warranty  before  closing  the  bargain. 

But  here  the  courts  have  not  rested.  With  a  commendable 
spirit  of  justice,  they  have  long  sought  to  mitigate  the  harsh- 
ness of  a  rule,  which,  if  allowed  free  operation,  would  give 
the  sharpest- witted  constantly  the  upper  hand  ;  and  hence 
come  various  modifications,  —  one  exception  to  caveat  emptor, 
where  the  seller  is  guilty  of  fraud  ;  the  other,  where  the  cir- 
cumstances might  justify  a  court  in  saying  that  warranty  was 
necessarily  implied.  When,  in  addition  to  these  exceptions, 
we  recall  from  the  foregoing  pages1  that  even  an  express  war- 
ranty may  frequently  be  inferred  from  the  seller's  language 
held  forth  at  the  sale,  his  conduct,  and  the  attendant  circum- 
stances, without  ever  a  precise  undertaking,  in  so  many 
words,  to  warrant  the  goods  he  offers,  or  anything  more  dis- 
tinct than  a  statement  by  way  of  inducement  which  the  buyer 
has  relied  upon,  we  may  well  conclude  that  this  rule  of  caveat 
emptor  doubles  upon  itself ;  indeed,  between  court  and  jury, 
it  has  come  to  be  applied  flexibly,  so  as  usually  to  satisfy  the 
demands  of  substantial  justice  in  each  individual  case. 

1  See  supra,  §  337. 
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§  344.  The  Same  Subject;  Warranty  and  Condition  Prece- 
dent not  clearly  distinguished.  —  Another  source  of  confusion 
in  dealing  with  the  law  of  implied  warranty  is  to  be  found  in 
the  circumstance,  that  the  distinction  between  a  condition  of 
sale  and  a  warranty  is  not  always  clearly  accepted  in  the 
courts,  —  a  difficulty  which  was  foreshadowed  in  the  preced- 
ing chapter ;  conditions  precedent  being  treated  by  some 
judges  as  warranties,  while  others  say  that  the  distinction  is 
of  no  moment.1  But  the  distinction  is  worth  preserving,  as 
v  will  further  appear  when  we  come  to  the  buyer's  remedies  ; 
and  whoever  would  attain  a  clear  comprehension  of  the  con- 
tract of  sales  should  discriminate  accordingly.  He  should 
know  that  it  is  one  thing,  under  a  contract  for  "  Manilla 
sugar,"  to  deliver  "  New  Orleans  sugar," —  which  would  be 
in  reality  an  utter  non-compliance  with  the  terms  of  sale, — 
and  another  thing  to  deliver  "  Manilla  sugar  "  of  an  inferior 
quality.  That  the  subject-matter  of  a  sale  exists  is  sometimes 
said  to  be  an  implied  warranty  ;  but  it  should  rather  be 
called  a  condition  precedent,  for  it  is  of  the  essence  of  the 
sale,  not  a  collateral  undertaking.2 

To  use  the  language  of  a  modern  text- writer :  "A  war- 
ranty, properly  so  called,  can  only  exist  where  the  subject- 
matter  of  the  sale  is  ascertained  and  existing,  so  as  to  be 
capable  of  being  inspected  at  the  time  of  the  contract,  and 
is  a  collateral  engagement  that  the  specific  thing  so  sold 
possesses  certain  qualities."  3 

§  345.  The  Same  Subject;  Caveat  Emptor  as  a  Modern  Doc- 
trine. —  Caveat  emptor,  a  purely  common-law  doctrine,  seems, 
then,  to  have  so  far  lost  ground  in  modern  times,  that  strictly 
good  faith  is  exacted  from  the  seller;  but  beyond  this  the 
best  English  and  American  authorities  do  not  profess  to  ven- 
ture, except  it  be  to  the  extent  of  guarding  a  buyer  whose 

1  Shaw,  C.  J.,  and  others  of  eminent  Shaw,  C.  J.,  "undertakes  as  part  of 

authority  in  America,  speak  of  words  his  contract  that  the  thing  delivered 

of  description  as  constituting  a  "  war-  corresponds   to    the   description,"  &c. 

ranty."     Hogins  v.  Plympton,  11  Pick.  Winsor  v.  Lombard,  18  Pick.  60. 
99.     See  also  Wilde,  J.,  in  Henshaw  v.         *  See  supra,  §  317  ;  Benj.  Sales,  bk. 

Robins,  9  Met.  87,  and  cases  cited.    But  4,  pt.  2,  c.  1,  §  3. 
cf.  the  more   cautious  expression  of        8  2  Smith  Lead.  Gas.  33. 
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opportunities  of  inspecting  the  subject-matter  have  neither 
been  fairly  offered  nor  waived  by  him.  The  civil  and  com- 
mon law  are  here  at  variance  ;  and  4/he  Roman  doctrine,  that 
a  sound  price  of  itself  warrants  a  sound  article,  has  no  root 
in  English  jurisprudence  :  nor,  indeed,  could  such  a  rule  and 
that  of  caveat  emptor  possibly  flourish  together.1 

§  346.  Distinction  as  to  Implied  Warranty  of  Quality  be- 
tween Chattels  Ascertained  and  not  Ascertained,  —  Between 
ascertained  specific  chattels,  and  chattels  which  are  not  as 
yet  fully  ascertained,  under  a  contract  of  sale,  the  line  seems 
to  be  properly  drawn  at  this  day  for  admitting  the  principle 
of  implied  warranty  as  to  quality  ;  the  circumstance  that  the 
chattel's  situation  has  not  admitted  of  inspection  by  the  buyer 
bringing  it  into  the  latter  category.  As  to  a  specific  ascer- 
tained chattel  already  inspected,  caveat  emptor  as  to  quality 
applies  in  full  force ; 2  yet,  as  we  have  already  seen,  not  so 
completely  as  to  exclude  the  possibility  that  a  seller's  state- 
ment of  quality,  which  was  offered  to  be  acted  upon,  was 
taken  by  the  buyer  in  that  faith,  and  so  constituted  an  ex- 
press warranty  ; 3  nor,  again,  as  we  shall  see  hereafter,  so  as  to 
permit  a  seller's  fraud  to  enure  to  his  own  advantage  against 
an  unwilling  buyer.4  But  in  the  case  of  an  unascertained 
chattel,-  or  where  a  chattel  is  to  be  made  or  supplied  to  the 
purchaser's  order,  "  there  is,"  as  Mr.  Benjamin  says,  "  an  im- 
plied warranty  that  it  is  reasonably  fit  for  the  purpose  for 
which  it  is  ordinarily  used,  or  that  it  is  fit  for  the  special  pur- 


1  Story  Sales,  §§  365,  370 ;   Mixer  pt.  2,  c.  1,  §  3 ;   Parkinson  v.  Lee,  2 
v.  Colburn,    11    Met.  559  ;    Mason   v.  East,  314 ;  Hopkins  v.  Tanqueray,  15 
Chappell,   15   Gratt.  572  ;    Weimer  v.  C.  B.  130  ;  Frazier  v.  Harvey,  34  Conn. 
Clement,  37  Penn.  St.  147.     But  see  469 ;  Weimer  v.  Clement,  37  Penn.  St. 
Pease  v.  Sabin,  38  Vt.  432.     In  South  147 ;   Mixer  ».  Colburn,  11  Met  559 ; 
Carolina,  the  maxim  that  a  sound  price  Moses  y.  Mead.  1  Denio,  378  ;  Deming 
calls  for  a  sound  commodity  has  pre-  v.  Foster,  42  N.  H.  165 ;   Pacific  Iron 
vailed.     But  this  maxim  does  not  ap-  Works  v,  Newhall,  34  Conn  67  ;  Wol- 

,ply,    of  course,    where   the    buyer    is  cott  v.  Mount,  7  Vroom,  262  ;  9  Vroom, 

informed  of  a  defect  and  takes  the  thing  496;  48  Vt.  83;  68  Penn.  St.  149;  85 

on  the  seller's  agreement  to  repair  it.  111.  16 ;  66  Ind.  575. 

Thomson  v.  Sexton,  15  S.  C.  93,  and  8  Supra,  §  329. 

State  authorities  cited.  4  iuegal  and  fraudulent  sales,  post, 

2  See  Mellor,  J.,  in  Jones  v.  Just,  c.  16. 
L.  R.  3  Q.  B.  197;  Benj.  Sales,  bk.  4, 
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pose  intended  by  the  buyer,  if  that  purpose  be  communicated 
to  the  vendor  when  the  order  is  given."  1 

§  347.  Implied  Warranty  of  Quality  in  Ascertained  Chattels  ; 
Opportunity  of  Inspection,  etc.  —  As  to  a  specific  ascertained 
chattel,  the  rule  of  caveat  emptor  was  early  applied  in  Chan- 
delor  v.  Lopus,  where  the  bare  affirmation  that  an  article  sold 
was  a  bezoar-stone,  without  expressly  warranting  it  to  be  so, 
was  held  to  furnish  no  cause  of  action ;  a  case,  however, 
which  is  too  imperfectly  reported  to  be  a  safe  guide.2  Upon 
the  sale  of  an  ascertained  article,  such  as  a  known  machine, 
the  component  parts  of  which  have  been  inspected  by  the 
buyer,  there  is,  as  it  appears,  prima  facie  no  implied  war- 
ranty that  the  thing  shall  prove  fit  for  the  purpose  for  which 
it  professes  to  have  been  constructed ;  certainly  none,  if  the 
machine  was  in  running  order  at  the  time  of  inspection.3 
So  the  sale  of  a  specific  boat,  known  on  both  sides  to  be  old 
and  in  want  of  repair,  implies  no  warranty  of  good  quality.4 
Even  for  latent  defects  in  the  chattel  sold,  so  long  as  the 
seller  was  guilty  of  no  fraud,  and  knew  as  little  of  them  as 
the  buyer,  the  latter  must  suffer  the  consequences,  unless  he 
has  taken  an  express  warranty  in  his  favor ;  as  where  hogs, 
which  were  sold  as  specific  chattels,  prove  to  have  had  a 
disease  at  the  time  of  sale,  of  which  they  all  die  soon  after.5 
And  a  certain  yoke  of  oxen  being  bought  upon  inspection  to 
do  work  upon  a  farm,  it  was  held  that  there  was  no  implied 
warranty  in  the  sale  that  the  oxen  were  fit  for  this  work.6 

But  in  all  such  cases  as  these  it  is  found  that  the  minds  of 
the  parties  have  so  far  met  upon  identical  goods,  that  the 
buyer  has  either  inspected  for  himself,  as  the  law  requests, 
or  has  had  full  opportunity  to  do  so.  Where  this  opportu- 
nity of  inspection  has,  under  the  circumstances  of  the  sale, 
been  unreasonably  denied  him,  or  is  as  yet  in  abeyance  or 

1  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3.  5  Parkinson   v.   Lee,   2   East,   314; 

2  Chandelor  v.  Lopus,  2  Cro.  Jac.  2 ;     Kingsbury  v.  Taylor,  29  Me.  508 ;  Fra- 
1  Sm.  Lead.  Cas.  238.  zier  v.  Harvey,  34  Conn.  469.     And  see 

*  See  Mallan  v.  Radloff,  17  C.  B.  Lord  v.  Grow,  39  Penn.  St.  88  ;  Hadley 

N.  s.  588.  v.  Clinton,  &c.  Co.,  13  Ohio  St.  502 ; 

4  Weiraer  v.  Clement,  37  Penn.  St.  Walker  v.  Pue,  57  Md.  155. 
147.  «  Deming  v.  Foster,  42  N.  H.  165. 
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absolutely  impossible,  and  the  advantages  of  knowing  the  qual- 
ities of  the  thing  are  all  with  the  seller,  the  courts,  either 
on  the  imputation  of  a  fraudulent  purpose,  or  because  they 
understand  the  mutual  contract  of  the  parties  to  have  ex- 
pressed or  implied  a  warranty  for  the  emergency,  the  buyer 
necessarily  trusting  the  seller,  are  found  quite  averse  to  apply- 
ing the  caveat  emptor  doctrine.1  Hence,  too,  it  is  said,  that 
where  lumber  is  sold,  measuring  a  given  number  of  feet,  ac- 
cording to  a  scale  already  made  by  one  employed  by  the  seller 
and  not  the  buyer,  the  sale  carries  with  it  an  implied  warranty, 
on  the  seller's  part,  that  the  sealer  was  competent  and  the 
scale  honestly  made,  unless  it  clearly  appears  that  the  buyer 
agreed  to  assume  that  risk.2  In  short,  there  should  be  actual 
inspection  by  the  buyer,  or  the  opportunity  of  inspecting. 
As  to  specific  goods  in  esse  capable  of  inspection,  therefore, 
"  the  buyer,"  as  was  said  in  Jones  v.  Just,  by  Mellor,  J.,  "has 
the  opportunity  of  exercising  his  judgment  upon  the  matter; 
and  if  the  result  of  the  inspection  be  unsatisfactory,  or  if  he 
distrusts  his  own  judgment,  he  may,  if  he  chooses,  require  a 
warranty.  In  such  a  case,  it  is  not  an  implied  term  of  the 
contract  of  sale  that  the  goods  are  of  any  particular  quality, 
or  are  merchantable  ;  "  3  and  as  to  an  existing  specific  chattel, 
whose  actual  condition  is  equally  open  to  the  inspection  of 
either  party,  there  is  no  implied  warranty  of  quality.4 

1  See  Beals  v.  Olmstead,  24  Vt.  114 ;  *  Turner  v.  Mucklow,  8  Jur.  N.  s. 

Lord  v.  Grow,  39  Penn.  St.  88 ;  Pease  870,  explained  in  Jones  y.  Just,  L.  R. 

v.  Sabin,  38  Vt.  432.     Where  an  expert  3  Q.  B.  197  ;  Barr  v.  Gilson,  3  M.  &  W. 

in  certain  articles  sells,  —e.  g,  a  druggist  390  ;  Frazier  v.  Harvey,  34  Conn.  469  ; 

as  to  his  drugs,  —  and  from  the  nature  Rocchi  v.  Schwabacher,  33  La.  Ann. 

of  the  article  and  its  properties,  only  the  1364,   Slaughter  v.  Gerson,  13  Wall, 

seller  can  judge  of  the  qualities,  caveat  379. 

emptor  does  not  apply.     Jones  v.  George,  The  latest  English  cases  extend  the 

50  Tex.  149.     Doubtless  the  thing  sold  doctrine  of  an  implied  warranty  of  qual- 

should  (as  a  condition  precedent)  be  the  ity  very  far,  on  the  principle  that  where 

thing  called  for.     But  qu.  whether  drug-  an   article  is  bought   for  a   particular 

gists  come  properly  under  any  special  purpose  known  to  the  seller,  and  the 

exception  beyond  what  the  text  above  buyer    purchases    relying    necessarily 

indicates.     But  see  post,  §§  357,  358.  upon  the  seller's  skill,  there  is  an  ira- 

'2  Ortman  v.  Green,  26  Mich.  209.  plied  warranty  of  corresponding  fitness. 

3  Jones  v.  Just,  L.  R.  3  Q.  B.  197  Randall  v.  Newson,  2   Q.  B.  D.  102. 

(1868).  In  this  opinion  of  Mellor,  J.,  the  This  rule  is  usually  applied  to  chattels 

English  decisions  are  fully  examined,  supplied  to  order.     See  §§  357,  358,  jiost. 

And  see  0  wens  y.D  unbar,  12  Ir.L.R.  304.  For  the  true  rule  is,  that  upon  the  sale 
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§  348.  Rule  applied  to  Sale  of  Meat,  Provisions,  etc.  —  To 
this  head  may  be  referred  the  sale  of  meat  or  provisions,  as 
specific  chattels  already  inspected  by  the  buyer  and  selected. 
It  has  been  held  that  the  maxim  of  caveat  emptor  here  ap- 
plies, notwithstanding  the  article  proves  diseased  and  unfit 
for  food,  the  fact  not  appearing  on  examination,  and  the  seller 
not  being  aware  of  it,  and  not  meaning  to  defraud  his  cus- 
tomer ; 1  for  here  the  buyer  purchases  on  his  own  judgment. 
But  some  have  misapprehended  the  point  in  such  cases,  con- 
ceiving that  provisions  have  some  mysterious  property  to  im- 
part by  way  of  warranty  to  the  purchaser  ;  and  an  ambiguous 
statement  of  Blackstone,  that  in  contracts  for  provisions  it  is 
always  implied  that  they  are  wholesome,  is  quoted  in  support 
of  the  theory.2  The  old  authorities  are  carefully  collected, 
however,  in  Burnby  v.  Bollett ;  and  Mr.  Benjamin  reviews 
them,  submitting  the  conclusion,  that  the  responsibility  of 
victuallers,  butchers,  and  other  common  dealers  in  victuals 
(the  only  parties  referred  to  in  the  old  books),  for  selling  un- 
wholesome food,  arises  from  no  contract  or  implied  warranty, 
but  is  a  responsibility  imposed  by  statute,  that  they  shall 
make  good  any  damage  caused  by  their  sale  of  unwholesome 
food.3  In  other  words,  there  appears  to  have  been  ancient 
English  legislation,  —  founded  doubtless  on  sound  considera- 
tions of  the  public  health,  and  aided  by  the  circumstance  that 
such  a  seller  can  rarely  put  off  unwholesome  food  upon  his 
customers  without  being  aware  of  it  himself,  or  else  grossly 

of  a  specific  article,  then  ascertained,  as  representing  a  valuable  property,  see 

present  and  subject   to  an  intelligent  post,  c.  16. 

examination  on  the  buyer's  behalf,  no  Where,  without  the  seller's  negli- 
warranty  of  its  quality  or  fitness  for  a  gence,  copper  clasps  fell  into  a  sack  of 
particular  use  will  be  implied.  Dem-  bran  which  had  been  bought  for  feed- 
ing v.  Foster,  42  N.  H.  165.  ing  cows,  and  were  swallowed  by  one 

Where  one  sells  a  specific  fertilizer,  of  the  cows  and  poisoned  and  killed 

there  is  usually  no  implied  warranty  her,  it  was  held  that  the  buyer  had  not 

of  quality  ;  there  being  no  fraud  on  the  inspected  his  purchase   as  he   should 

seller's  part.     Walker  v.  Pue,  57  Md.  have  done,  and  that  the  seller  was  not 

155.  But  local  statutes  in  some  of  our  liable.  Lukens  v.  Freiund,  Kans.  (1883). 
agricultural  States  bear  in  a  different  *  Emmerton  v.  Matthews,  7  H.  &  N. 

direction.    64  Gto.  635.    And  see  Jones  586.     And  see  Burnby  v.  Bollett,  16 

v.  George,  56  Tex.  149.  M.  &  W.  644. 

With  regard  to  fraud  in  the  seller,         2  3  Bl.  Com.  166. 
as  where  worthless  mining  stock  is  sold         8  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3. 
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negligent, — which  imposed  special  duties  upon  these  retailers 
of  food.  To  the  same  purpose  Parke,  B.,  reasoned,  in  Burnby 
v.  Bollett.1 

In  America  the  courts  of  several  States  have  pointedly  re- 
fused to  infer  a  warranty  of  quality  from  contracts  for  the 
sale  of  specific  wholesale  provisions,  or  of  live  animals  as 
articles  of  merchandise,  notwithstanding  the  ultimate  desti- 
nation of  the  thing,  for  domestic  consumption,;  though  they 
further  intimate  that  the  rule  would  be  otherwise  in  the  re- 
tail sale  of  provisions  or  meat  directly  to  the  consumer.2  It 
would  seem  to  be  best,  on  the  whole,  to  let  the  ordinary 
maxim  of  caveat  emptor  apply  to  all  sales  of  specific  and 
selected  articles  ultimately  destined  for  food,  if  actually  in- 
spected by  the  buyer,  and  taken  upon  his  own  judgment,  — 
due  regard  being  paid  to  the  effect  of  the  above  legislation, 
or  of  modern  local  acts,  in  enlarging  the  liability  of  common 
dealers  of  food  beyond  the  usual  legal  exceptions  to  the  max- 
im ;  but  in  the  sale  of  such  articles  when  unascertained,  and 
not  inspected  by  the  buyer,  who  has  been  obliged  to  rely  upon 
the  seller's  judgment,  —  as  in  cases  where  the  dealer  supplies 
an  order,  —  to  give  operation  to  that  implied  warranty  of  fit- 
ness which  appertains  to  all  other  chattels  similarly  situated.3 

§  349.  Implied  Warranty  of  Quality  in  Unascertained  Chattels ; 
Sale  by  Description.  —  We  next  come  to  what  are  called  sales 
by  description.  The  proposition  is  sometimes  put  forth,  that, 
on  the  sale  of  a  chattel  as  being  of  a  particular  kind  or  de- 
scription, a  contract  is  implied  that  the  article  sold  is  of  that 
kind  or  description.4  But  what  is  a  sale  by  description  ?  If 

1  Burnby  v.  Bollett,  16  M.  &  W.  644.  there  would  seem  to  be  in  general  no 
And  see  Goad  v.  Johnson,  6  Heisk.  340.  implied  warranty  of  this  peculiar  char- 

2  Winsor  v.  Lombard,  18  Pick.  62 ;  acter,  though   there  are  a  few  State 
Howard   v.  Emerson,  110  Mass.  320;  decisions    bearing    in    that    direction. 
Davis  v.  Murphy,  14  Ind.  158  ;    60  Ind.  Morehouse  v.  Comstock,  42  Wis.  626 ; 
10  ;  Moses  v.  Mead,  1  Denio,  378  ;  s.  c.  Hoover  v.  Peters,  18  Mich.  51. 

5  Denio,  617 ;  Goad  r.  Johnson,  6  Heisk.          *  See  Bigge  v.  Parkinson,  7  H.  &  N. 

340.    See  Zoller  r.  Morse,  130  Mass.  267.  955 ;  Beer  v.  Walker,  25  W.  R.  880 ; 

Mr.  Story  says,  that,  as  to  the  sale  of  post,  §  354. 

provisions  for  immediate  domestic  use         4  See  Wolcott  v.  Mount,  7  Vroom, 

and  consumption,  such  a  warranty  is  262,  citing  Barr  v.  Gilson,  3  M.  &  W. 

necessary  for  the  preservation  of  health  390;   Henshaw  y.  Robins,  9  Met.  83; 

and  life.      Story   Sales,   §  373.     But  Borrekins  v.  Bevan,  3  Rawle,  23. 
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I  sell  a  specific  chattel,  —  say,  a  ready-made  carriage,  which 
the  buyer  has  chosen,  —  and  then  send  it  to  his  house  accom- 
panied by  some  bill  or  writing  made  out  by  way  of  receipt  or 
voucher,  which  describes  the  carriage  after  some  sort,  this  is 
no  sale  by  description  under  any  such  rule  of  implied  con- 
tract, but  rather  the  sale  of  a  specific  identified  thing,  ac- 
companied by  a  written  description,  whose  language  may  or 
may  not,  under  the  circumstances,  evince  the  intent  to  give 
an  express  warranty  on  the  points  covered.  The  description 
^  is  only  incidental  to  the  bargain.  But  if  I  am  to  sell  a  chat- 
tel as  yet  unascertained  by  the  buyer,  something  for  supply 
from  a  lot  or  for  manufacture  to  order,  —  such  as  one  of  a  lot 
of  ready-made  carriages  of  a  certain  kind  and  quality  not 
selected,  or  a  carriage  to  be  made  after  a  particular  pattern, 
—  this  rule  of  an  implied  contract  takes  effect,  and  the  sale 
when  it  takes  effect  is  a  sale  purely  by  description.  And  fur- 
ther :  even  the  sale  of  a  specific  thing  implies  that  the  thing  to 
be  delivered  is  the  article  contracted  for,  and  that  the  article 
contracted  for  is  genuine,  and  not  a  clever  imitation.1  But 
once  more :  what  is  here  meant  by  an  u  implied  contract "  ? 
The  phrase  is  ambiguous,  and  suggests  a  practical  legal  diffi- 
culty; namely,  that  of  determining,  from  the  conflicting  cases, 
whether  the  undertaking  thus  implied  on  the  seller's  part  is 
an  implied  warranty  or  an  implied  condition  precedent. 

We  hold  that  the  true  principle  to  be  extracted  from  the 
best  authorities  is,  that,  so  far  as  concerns  the  identity  or 
genuineness  of  the  chattel  as  answering  the  description  in 
kind  and  character,  there  is  a  condition  precedent  resting 
upon  the  seller  to  furnish  the  very  thing;  but  that,  as  to 
quality  and  other  collateral  matters  involved  in  the  contract, 
the  want  of  correspondence  with  the  description  is  to  be  dis- 
cussed under  the  law  of  warranty.  Thus  it  would  be  a 
condition  precedent  on  the  seller's  part,  in  the  case  above 
supposed,  to  furnish  a  carriage,  and,  further,  a  carriage  of  the 
particular  kind  ordered ;  but  hardly  so  as  to  incidental  mat- 
ters of  description,  such  as  soundness  or  running  qualities.2 

1  Supra,  §  310. 

2  See  supra,  §  316  ;  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3  ;  cases  infra. 
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§  350.  The  Same  Subject;  Instances  stated.  —  Some  of  the 
important  cases  involving  description  may  now  be  stated.  In 
Azdmar  v.  Casella  it  was  clearly  ruled,  in  the  sale  of  cotton 
by  description,  that  the  buyer  need  not  receive  the  goods 
sent  him,  inasmuch  as  there  was  not  a  difference  of  quality 
merely,  but  a  difference  of  kind.  There  was  no  sale  in  fact.1 
In  Josling  v.  Kingsford,  the  contract  was  for  u  oxalic  acid," 
and  the  seller  was  accordingly  held  bound  to  deliver  an  arti- 
cle of  that  kind,  although  he  had  exhibited  the  bulk  of  the 
article  sold  to  the  buyer,  and  written  to  him  that  he  would 
not  warrant  its  strength,  and  suggested  a  fresh  examination 
on  the  buyer's  part.  Here  was  a  condition  precedent  to  de- 
liver the  genuine  thing  contemplated  by  the  contract.2  Nich- 
ols v.  0-odts  described  a  sale  as  of  "  foreign  rape-oil,  warranted 
only  equal  to  samples  ;  "  but,  notwithstanding  the  oil  ten- 
dered actually  corresponded  with  the  sample,  the  case  showed 
a  failure  of  the  condition  precedent  to  furnish  "  foreign  rape- 
oil  ;  "  and  Pollock,  C.  B.,  rightly  said,  "  If  a  man  contracts  to 
buy  a  thing,  he  ought  not  to  have  something  else  delivered 
to  him."3  So  in  the  sale  of  turnip-seed  described  as  "  Skirv- 
ing's  Swedes,"  it  was  ruled  that  the  contract  was  not  fulfilled 
by  the  tender  of  any  other  turnip-seed,  for  there  was  some- 
thing more  than  a  warranty  of  the  quality  of  turnip-seed 
involved  in  the  contract.4  Bannerman  v.  White,  which  fol- 
lowed the  same  principle  of  a  condition  precedent,  was  an 
extreme  case,  where  the  facts  showed  that  what  might,  in 
most  transactions  of  the  kind,  have  amounted  to  a  merely 
collateral  undertaking,  was  understood  by  the  parties  as  vital 
and  conditional  to  the  sale ;  and  the  sale  not  being  of  hops, 
accompanied  by  a  representation  that  sulphur  was  not  used 
in  growing  them,  —  which  stipulation  would  have  amounted 
to  an  express  warranty, — but  of  what  one  might  describe  as 
"  unsulphured  hops,"  the  only  kind  contemplated  by  the  con- 
tract, the  seller,  in  furnishing  sulphured  hops,  was  held  to 

1  Azemar  v.  Casella,  L.  K.  2  C.  P.  3  Chanter  v.  Hopkins,  4  M.  &  W. 
431.  339. 

2  Josling  v.  Kingsford,  13  C.  B.  N.  s.  *  Allan  v.  Lake,  18  Q.  B.  560.     See 
447-  Wolcott  v.  Mount,  7  Vroom,  262 ;  Lord 

v.  Grow,  39  Penn.  St.  88. 
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have  left  his  condition  unfulfilled,  so  that  he  could  not  en- 
force the  sale ;  arid  this  notwithstanding  the  delivery  corre- 
sponded with  samples.1 

§  351.  How  far  Description  affords  Condition  Precedent  rather 
than  Warranty.  —  But  it  is  not  always  easy  to  distinguish  mat- 
ter of  description  which  forms  a  vital  and  an  integral  part  of 
the  contract  of  sale  from  that  which  is  collateral  and  involves 
a  warranty  only.  The  same  attribute  of  a  subject-matter,  it 
is  seen,  may  be  in  one  transaction  an  essential  part  of  the 
description ;  in  another  a  non-essential,  according  to  circum- 
stances. It  is  not  literal,  but  substantial  fulfilment,  that  the 
law  exacts  from  any  party.  Thus  the  sale  of  chattels  of  a 
peculiar  brand,  such  as  "  S.  &  H.,"  requires  delivery  of  goods 
known  in  the  market  by  that  designation ;  but  if  the  brand 
has  meantime  been  changed  by  the  makers  to  "  H.  &  Co.," 
and  the  variation  of  letters  is  of  no  consequence  to  the  buyer, 
the  delivery  of  "  H.  &  Co."  goods  fulfils  the  condition  by 
conforming  with  the  description  as  rationally  understood.2 
Again  :  a  contract  for  "  horn  chains  "  (no  particular  quality  be- 
ing mentioned)  is  supplied  under  its  natural  interpretation  by 
the  market  article  answering  that  description  ;  and  if  chains 
composed  partly  of  horn  and  partly  of  hoof  are  merchantable 
as  u  horn  chains,"  the  contract  is  fulfilled  by  supplying  them.3 
Where,  too,  an  article  is  bought  by  description  of  a  place, 
such  as  u  Manilla  sugar  "  or  "  Calcutta  linseed,"  the  leading 
test  is  whether  the  article  delivered  has  that  distinctive 
character  in  commerce  ;  and  if  it  be  not  so  adulterated  as  to 
be  unsalable  by  that  description,  but  is  the  identical  kind, 
though  of  a  poor  quality,  the  buyer's  remedy,  if  he  have  any, 
must  be  under  a  warranty  ;  he  cannot  repudiate  the  sale.* 
Yet  the  delivery  of  an  article  sold  as  "  indigo,"  which  is  not 


1  Bannerman  v.  White,  10  C.  B.  N.  s.          2  Hopkins   v.  Hitchcock,  14   C.  B. 

844.     And  see  Shepherd  v.  Kain,  5  B.  N.  s.  65. 

&  Aid.  240 ;    Taylor  v.  Bullen,  5  Ex.          8  Swett    v.    Shumway,    102    Mass. 

779 ;  Benj.  Sales,  bk.  4,  pt.  1,  bk.  4,  pt.  365. 

2,  c.  1,  §  3 ;  Story  Sales,  §  377  ;  Lamb         *  Wieler  v.  Schilizzi,  17  C.  B.  619; 

r.  Crafts,  12  Met.  355;  Beals  v.  Olm-  Gossler  v.  Eagle  Sugar  Refinery,  103 

stead,   24   Vt.   114;   Dutchess   Co.   v.  Mass.  331 ;  Whitman  v.  Freese,  23  Me. 

Harding,  49  N.  Y.  321.  212. 
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that  article  in  fact,  but  only  a  skilful  imitation,  has  been  re- 
garded as  no  fulfilment  of  a  contract  of  sale  which  calls  for 
"indigo,"  where  the  buyer  meant  to  bargain  for  the  genuine 
article,  and  nothing  spurious.1 

§  352.  Buyer's  Right  to  refuse  such  Chattels,  if  not  what  were 
called  for.  —  Whether,  then,  it  be  said  that  there  is  a  "  condi- 
tion precedent,"  or  an  "implied  warranty,"  or  an  "implied 
contract,"  in  these  sales  by  description,  to  justify  the  buyer 
in  refusing  to  take  chattels  essentially  different  from  those 
called  for,  there  can  be  no  doubt  that  he  may  so  refuse  to 
take  them,  provided  the  circumstances  were  such  that  the 
buyer  had  necessarily  trusted  to  the  seller's  judgment,  and 
not  his  own.  But  how  far  descriptive  language  shall  in  a 
given  case  be  construed  as  of  the  essence  of  the  contract,  is 
a  matter  for  proof,  resting  ultimately  upon  the  mutual  intent 
of  the  parties,  and  more  immediately  as  a  matter  of  common 
justice  upon  the  familiar  mercantile  significance  of  the  terms 
they  have  employed. 

§  353.  Instances  of  Descriptive  Language  in  such  Sales. — 
A  singular  example  of  the  force  of  descriptive  language 
appears  in  Barr  v.  Gilson,  where  two  parties  had  entered  into 
an  ordinary  bargain  and  sale  concerning  a  specific  "  ship " 
called  the  Sarah,  not  present  for  the  inspection  of  either 
buyer  or  seller.  It  turned  out  afterwards  that  the  ship, 
which  was  known  to  have  been  on  a  distant  voyage,  had  got 
stranded  on  an  island  a  few  days  before  the  sale,  and  was 
almost  ruined  at  the  date  of  the  bargain.  The  terms  of  the 
sale  made  no  reference  to  the  existing  quality  of  the  ship ; 
but  the  written  instrument  described  the  subject-matter  as  a 
"  ship."  On  a  rule  to  set  aside  a  verdict  given  for  the  buyer, 
it  was  held  that  the  sale  here  of  a  chattel  described  as  a 
"ship"  implied  that  the  timber  and  materials  existed  in  the 
character  of  a  "  ship  "  at  the  time  of  the  sale,  but  did  not 
imply  that  the  ship  was  seaworthy  or  in  a  serviceable  con- 
dition ;  and  a  new  trial  was  accordingly  ordered.2  It  is 

1  Henshaw  v.  Robins,  9  Met.  87.   See    Dounce   v.  Dow,   60   N.   Y.  411,   the 
Taylor  v.  Bullen,  5  Ex.  779.     And  see    order  was  for  "  XX  pipe  iron." 
Jones    v.   George,  56    Tex.  149.     In         2  Barr  v.  Gilson,  3  M.  &  W.  390. 
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worth  observing,  that  in  this  sale  nothing  had  been  left  to 
the  seller's  judgment  or  selection :  the  sale  was  of  an  exist- 
ing specific  thing,  whose  present  qualities  were  as  capable  of 
being  ascertained  by  one  party  as  the  other ;  or  rather  were 
ascertainable  by  neither,  in  fact.  The  result  is,  that  the 
buyer  must  bear  the  consequences  of  his  own  imprudence,  if 
he  engages  to  give  a  sound  price  for  a  chattel  whose  existing 
condition  is  necessarily  a  matter  of  conjecture  on  both  sides ; 
the  more  so  when  its  situation,  like  that  of  any  ship  on  a 
voyage,  is  one  involving  extraordinary  risk  of  damage  and 
destruction. 

But  now  to  contrast  this  case  with  Merriam  v.  Field,  de- 
cided in  one  of  our  Western  States.  A  lot  of  lumber,  sold 
by  the  manufacturer  to  a  lumber  merchant,  was  at  the  time 
of  the  sale  in  rafts,  and  incapable  of  inspection  by  either 
party.  The  court  held  that  the  sale  implied  a  warranty  that 
the  lumber  was  merchantable.1  If  this  view  was  correct,  it 
must  have  been  for  one  of  these  two  reasons, — first,  that 
there  was  evidence  presented  of  some  oral  statement  by  the 
seller  which  amounted  to  an  express  warranty  of  present 
quality  on  his  part ;  or,  second,  that  the  sale  was  not  abso- 
lutely of  a  specific  lot  of  lumber  as  it  stood,  but  rather  of 
unascertained  chattels  by  description,  as  to  whose  quality  the 
buyer  necessarily  trusted  to  the  manufacturer,  not  having 
had  the  opportunity  of  inspecting  for  his  own  satisfaction.2 
For,  had  the  bargain  been  for  this  lot  of  timber,  as  for  the 
particular  ship  above  referred  to,  or  any  other  specific  chat- 
tel, in  a  distant  place,  caveat  emptor  should  have  closed  the 
mouth  of  a  buyer  who  knew  that  the  present  condition  of 


1  Merriam   v.  Field,  24  Wis.  640.  was   the   manufacturer,  and   that    he 
The  report  of  this  case  does  not  indi-  knew  that  part  of  the  lot  consisted  of 
cate  all  the  essential  facts  very  clearly.  "  culls  "   or   unmerchantable  lumber  ; 

2  Since  the  first  edition  of  this  book  and  this  was  the  gist  of  the  buyer's  ac- 
was  prepared,  the  same  case  has  come  tion  for  breach  of  warranty.     See  Mer- 
before  the  Supreme  Court  of  Wiscon-  riam  v.  Field,  24  Wis.  640 ;   29  Wis. 
sin  again,  —  three  different  times  in  all,  593  ;    39  Wis.  578.     The  court  ruled 
—  and   the  latest  judicial  disposition  unfavorably   to   the   first  reason   sug- 
appears  to  be  to  sustain  the  original  gested  in  the  text.     Sed  qu.     See  supra, 
conclusion,  on  the  second  reason  above 

suggested.    It  appears  that  the  seller 
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the  subject-matter  must  be  uncertain,  and  that  the  seller 
could  not  inspect  it ;  and  yet  demanded  no  special  warranty. 

But,  once  more,  contrasting  these  two  cases,  the  character 
of  the  subject-matter  might  suggest  a  possible  difference:  for 
a  ship,  a  horse,  and  many  other  chattels,  may  plainly  exist  in 
specie,  find  be  salable,  though  more  or  less  damaged  or  dis- 
eased ;  whereas  a  lot  of  lumber  does  not  easily  suffer  injury, 
save  through  the  utter  destruction  of  the  whole  or  a  specific 
part ;  and  the  bargain  for  a  thing  which  proves  to  have  been 
at  the  time  destroyed  wholly,  or  perhaps  only  in  substantial 
part,  will  fail  for  want  of  an  adequate  subject-matter,  as  we 
have  elsewhere  seen.1  Very  closely,  then,  do  these  distinc- 
tions run  in  the  law  of  sales. 

§  354.  Implied  Warranty  that  Chattels  are  Salable  or  fit  for 
Special  Purpose  stated.  —  In  the  sale  of  chattels  by  descrip- 
tion there  is  more  involved  than  the  condition  precedent  (or 
warranty,  or  implied  contract,  as  some  would  say)  which  we 
have  noticed.  So  long,  in  fact,  as  the  biij^er  has  not  had  the 
opportunity  of  inspection,  but  trusts  necessarily  to  the  seller's 
judgment,  whether  the  seller  be  dealer  or  manufacturer,  the 
contract  for  unascertained  chattels  carries  with  it  an  implied 
warranty  that  they  are  salable  or  merchantable  under  their 
description ;  and  if  ordered  for  a  certain  described  purpose, 
the  warrant}7  is  further  enlarged,  so  as  to  imply  on  the  part 
of  the  manufacturer  or  dealer  that  they  shall  be  reasonably 
fit  for  that  purpose.  This  warranty,  for  the  buyer's  benefit, 
is  founded  in  the  reliance  which  he  has  been  obliged  to  place 
upon  the  seller  under  the  circumstances,  and  is  a  reasonable 
inference  of  law  from  the  peculiar  nature  of  the  contract. 
Thus,  as  Lord  Ellenborough  first  put  the  rule  in  the  sale  of 
twelve  bags  of  "  waste  silk : ''  "  Under  such  circumstances 
the  purchaser  has  a  right  to  expect  a  salable  article,  answer- 
ing the  description  in  the  contract.  Without  any  particular 
warranty,  this  is  an  implied  term  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the  commodity,  the 
maxim  of  caveat  emptor  does  not  apply.  He  cannot,  without 
a  warranty,  insist  that  it  shall  be  of  any  particular  quality  or 
1  See  supra,  §  207. 
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fineness ;  but  the  intention  of  both  parties  must  be  taken  to 
be  that  it  shall  be  salable  in  the  market  under  the  denomina- 
tion mentioned  in  the  contract  between  them."1  And  Mel- 
lor,  J.,  has  recently  set  forth  the  English  doctrine  in  the  not 
uncommon  form  of  two  abstract  propositions:  (1.)  "  Where 
a  manufacturer  undertakes  to  supply  goods  manufactured  by 
himself,  or  in  which  he  deals,  but  which  the  vendee  has  not 
had  the  opportunity  of  inspecting,  it  is  an  implied  term  in 
the  contract  that  he  shall  supply  a  merchantable  article." 
(2.)  "  Where  a  manufacturer  or  a  dealer  contracts  to  supply 
an  article  which  he  manufactures  or  produces,  or  in  which  he 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufac- 
turer or  dealer,  there  is  in  that  case  an  implied  term  of  war- 
ranty that  it  shall  be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied."2  The  doctrine  appears  to  have  been 
enforced  with  express  reference  to  manufacturers ;  but  it  is 
not  to  be  restricted  to  such  persons,  but  may  apply,  upon  a 
proper  state  of  facts,  to  any  person  who  sells.3 

Instances  where  this  warranty  of  merchantable  quality,  or 
of  fitness  for  the  designated  purpose,  has  been  inferred  and 
enforced,  are  quite  common ;  as  in  the  sale  of  merchandise, 
which  the  buyer  ordered  for  shipment  to  a  particular  market, 
or  for  use  under  circumstances  necessarily  requiring  an 
article  of  that  peculiar  quality  to  be  merchantable  ; 4  and 
where  machines  are  to  be  delivered  suitable  for  certain 
work.5  If  an  article  so  supplied  to  order  fails  to  serve  its 

1  Gardiner  v.  Gray,  4  Camp.  144.  Wis.  152 ;  Pacific  Iron  Works  v.  New- 

2  Mellor,  J.,  in  Jones  v.  Just,  L.  R.  hall,  34  Conn.  67 ;   French  v.  Vining, 
3  Q.  B.  197,  setting  forth  these  with  102  Mass.  135 ;  Sims  v.  Howell,  49  Ga. 
various  other  propositions.     And  see  620 ;  McKlung  v.  Kelley,  21  Iowa,  508. 
Story  Sales,  §§  368,  371 ;  Brown  v.  Edg-  In  Bigge  v.  Parkinson,  7  H.  &  N.  955, 
ington,  2  M.  &  G.  279  ;  Jones  v.  Bright,  this  rule  is  applied  to  a  sale  of  provi- 
5  Bing.  533 ;  Benj.  Sales,  bk.  4,  pt.  2,  sions  ;    also    as    to   meat    in    Beer  v. 
c.    1,   §    3 ;    Hamilton   v.   Ganyard,   3  Walker,  25  W.  R.  880. 

Keyes,  45 ;  Rodgers  v.  Niles,  11  Ohio  3  Ib. ;    Story  Sales,  §   368 ;   Brown 

St.  48  ;  Mann  v.  Everston,  32  Ind.  355 ;  v.  Edgington,  2  M.  &  G.  279. 

Pease  v.  Sabin,  38  Vt.  432 ;  Brown  v.  4  Jones  o.  Just,  L.  R.  3  Q.  B.  197 ; 

Murphee,    31    Miss.   91 ;    Merriam  v.  Mann  v.  Everston,  32  Ind.  355 ;  Les- 

Field,  24  Wis.  640 ;   Gaylord  v.  Man.  pard  v.  Van  Kirk,  27  Wis.  157  ;  Pease 

Co.,  53  N.  Y.  615 ;  White  v.  Miller,  71  v.  Sabin,  38  Vt.  432. 

N.  Y.  118 ;   Lespard  v.  Van  Kirk,  27  6  Jones  v.  Bright,  5  Bing.  533 ;  Pa- 
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designated  purpose  as  a  whole,  it  cannot  avail  the  maker  or 
dealer  that  the  ingredients  or  component  parts  fulfil  the 
implied  warranty  of  fitness.1 

§  355.  The  Same  Subject.  —  But  this  implied  warranty  of 
merchantable  quality  is  limited  in  time  to  the  period  while 
the  goods  are  in  the  seller's  possession,  and  does  not  ordi- 
narily extend  to  the  time  of  their  arrival  at  their  destination. 
A  warranty  that  the  chattel  shall  continue  of  merchantable 
quality  during  the  transit,  or  for  any  length  of  time  after 
they  leave  his  own  control,  should  be  expressly  given  on  the 
seller's  part,  in  order  to  bind  him.2  Nor,  once  more,  would 
this  implied  warranty  necessarily  extend  to  the  cask  or  other 
receptacle  which  contained  the  subject-matter ;  so  as,  for 
instance,  to  make  the  seller  of  merchantable  oil  liable  by 
implication  for  the  merchantable  quality  of  the  oil-casks 
besides.3  But  the  fitness  of  the  receptacle,  or  the  general 
quality  of  the  subject-matter,  at  the  termination  of  the  tran- 
sit, or  at  any  other  period,  may  have  an  important  bearing 
upon  the  vital  issue  in  such  cases ;  namely,  whether,  when 
the  sale  took  full  effect  so  as  to  pass  property  and  risks  to 
the  purchaser,  the  subject-matter  was  in  a  merchantable  con- 
dition. A  seller  who  ships  suitable  oil  should  not  be  respon- 
sible for  such  deterioration  as  naturally  results  from  the 
voyage  ;  but  if  the  oil  reaches  the  buyer  materially  injured 
in  consequence  of  being  put  up  in  unsuitable  casks,  or  if  its 
spoiled  condition  evinces  that  it  was  not  of  proper  quality  in 
the  first  place,  the  result  must  be  different.4 

cific  Iron  Works  v.  Newhall,  34  Conn,  where  the  whole  doctrine  of  implied 

67;  Brown  v.  Murphee,  31  Miss.  91;  warranty  is  so  learnedly  set  forth,  really 

Rodgers  r.  Niles,  11  Ohio  St.  48.  confirms  these  views,  though  the  facts 

1  Mallan  v.  Radloff,  17  C.  B.  N.  s.  as   reported   might    perhaps,    at    first 
588 ;  Sims  v.  Howell,  49  Ga.  620.     But  glance,   give    a    contrary    impression, 
cf.  Sims  v.  Howell  (a  case  of  a  fertil-  Here  the  contract  was  for  a  quantity 
izer)  with  Mason  v.  Chappell,  15  Gratt.  of  Manilla  hemp,  to  arrive  from  abroad 
572.  by  certain  ships.     The  ships  arrived, 

2  Bull  v.  Robison,  10  Ex.  342 ;  Leg-  and  the  hemp  was  delivered  and  paid 
gat  y.  Sands'  Ale,  &c.  Co.,  60  111.  158;  for.     The  buyer,  having  had  no  earlier 
Mann  v.  Everston,  32  Ind.  355.  opportunity  of  inspection,  now  found 

8  Gower  v.  Van  Dedalzen,  3  Bing.  that  the  bales  had  been  wetted  through 
N.  C.  717.  with  salt  water,  afterwards  unpacked 

4  The    decision  in  Jones  v. '  Just,    and    dried,   and    then    repacked    and 
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§  356.  The  Same  Subject;  Limitations  of  this  Doctrine. — 
But  the  warranty  of  merchantable  quality  or  fitness  for  a 
designated  purpose  is  only  implied  so  far  as  the  described 
thing  is  ordered  under  circumstances  showing  that  the  buyer 
does  not  mean  to  rely  upon  his  own  judgment  in  estimating 
its  qualities ;  and  hence,  wherever  a  special,  known,  de- 
scribed, and  definite  thing  is  ordered  from  the  dealer  or 
manufacturer,  and  he  accordingly  furnishes,  in  fair  compli- 
ance with  such  order,  that  particular  thing,  or,  in  other 
words,  a  merchantable  chattel  of  the  kind  called  for,  it  is 
the  buyer's  misfortune  if  that  kind  of  chattel  prove  unsalable, 
or  unfit  for  a  particular  purpose  which  the  buyer  had  in  mind  ; 
for  the  doctrine  of  implied  warranty  does  not  reach  the  case. 
This  distinction  may  seem  subtile,  but  it  is  logical.  Thus,  if 
I  expressly  order  twelve  sewing-machines,  of  some  pattern 
suitable  for  stitching  leather,  the  seller  is  bound  to  furnish 
machines  which  will  do  such  work ;  but  if  I  order  "  twelve 
H  machines,  No.  2,"  intending  to  sell  or  use  them  for  stitch- 
ing leather,  it  is  enough  that  twelve  machines  merchantable 
under  the  description  are  supplied,  their  fitness  for  leather- 
stitching  being  no  element  of  the  implied  undertaking  on 
the  seller's  part.  Such  is  the  exception  to  implied  warranty 
which  numerous  decisions  justify.1  It  is  also  held,  in  a  case 
of  sale  by  description,  that  the  warranty  which  the  law 
usually  implies,  because  the  buyer  has  had  no  opportunity 
to  inspect  the  goods,  does  not  extend  to  cases  where  the 
buyer  should  have  inspected,  though  it  would  have  been 

shipped  from  the  agreed  place  of  ex-  their  transit ;  also  that  the  method  of 

port.     The  hemp  retained  its  charac-  packing  bore  upon  the  merchantable 

ter  of  hemp,  but  was  so  damaged  as  quality  of  the  subject-matter  bargained 

not  to  be  "  merchantable."     The  court  for.     See  Cushman  v.  Holyoke,  34  Me. 

ruled    that    the  buyer  could    recover  289. 

damages  on  an  implied  warranty  that  l  Jones   u.  Just,  supra,  per  Mellor, 

the  goods  should  be  salable   or  mer-  J.  ;    Chanter  ?;.  Hopkins,  4  M.  &  W. 

ehantable     under     their     description.  399 ;  Ollivant  v.  Bayley,  5  Q.  B.  288 ; 

Jones    v.   Just,   L.    R.    3    Q.   B.    197.  Hyatt  v.  Boyle,  5  Gill  &  J.  110 ;  Dem- 

As    to    what   is   "  merchantable/'  see  ing  v.  Foster,  42  N.  H.  165 ;  Port  Car- 

Cullen  v.  Bimm,  37  Ohio  St.  236.     It  bon  Iron  Co.  v    Groves,  68  Penn.  St. 

will   be  noted   that  the  damage  com-  149 ;    Story    Sales,   §   372 ;    Mason   v. 

plained  of  affected  the  poods,  in  point  Chappell,  15  Gratt.  572;  Benj.  Sales, 

of   fact,  before   they  were  put  upon  bk.  4,  pt.  2,  c.  1,  §  3. 
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inconvenient  to  do  so.1  The  fact,  therefore,  that  the  seller 
knew  of  the  purpose  to  which  the  chattel  was  to  be  applied 
by  the  buyer,  does  not  commit  him  to  an  implied  warranty  of 
its  fitness  for  the  purpose  ;  the  real  difficulty  being,  however, 
that  a  purpose  which  is  distinctly  made  known  in  ordering 
unascertained  goods  might  often,  by  construction  of  the  whole 
bargain,  be  pronounced  an  essential  part  of  the  description, 
or  held  to  involve  the  dealer,  who  went  right  on  to  fulfil  the 
order,  without  demurring  as  to  the  chattel's  fitness  for  such 
purpose  in  an  express  warranty  of  fitness.  On  such  shifting 
ground,  after  all,  does  caveat  emptor  rest. 

§  357.  Further  Illustrations  of  Warranty  as  to  Merchantable 
Condition  and  Fitness  for  Special  Purpose.  —  Shepherd  V.  Pybus 
is  a  somewhat  peculiar  case,  which  appears  to  come  within 
the  rule  of  implied  warranty  as  to  merchantable  condition. 
The  builder  sold  a  barge  which  was  afloat,  but  not  com- 
pletely rigged  and  finished.  It  was  ruled,  that,  inasmuch  as 
the  buyer  had  only  inspected  the  chattel  when  it  was  built, 
and  not  while  it  was  being  built,  there  was  an  implied  war- 
ranty of  the  chattel's  reasonable  fitness  as  an  ordinary  barge. 
But  it  was  further  held,  as  the  buyer  had  given  no  distinct 
notice  to  the  builder  of  the  purpose  for  which  he  meant  to 
use  the  barge,  that  there  was  in  the  sale  no  warranty  implied 
of  its  fitness  for  the  particular  purpose  he  had  contemplated. 
The  animus  of  the  decision  was,  that  in  the  former  respect 
the  buyer  had  relied  upon  the  seller's  skill  and  judgment, 
but  not  in  the  latter.2 

There  is  quite  a  recent  English  case  which  seems  to 
extend  the  doctrine  of  implied  warranty  very  far.  A  car- 
riage builder  supplied  a  pole  for  the  plaintiffs  carriage  which 
broke  while  the  plaintiff  was  driving,  so  as  to  injure  his 
horses.  It  appeared  from  the,  evidence  that  the  pole  was 
not  reasonably  fit  and  proper  for  the  carriage,  though  the 
defendant  was  not  culpably  careless  in  his  work.  The  court 
of  appeal  held,  that  the  defendant  must  be  taken  to  have 
warranted  the  pole  to  be  reasonably  fit  for  the  particular 

1  Hyatt  v.  Boyle,  6  Gill  &  J.  110;  2  Shepherd  v.  Pybus,  3  M.  &  G. 
Lukens  y.  Freiund,  Kans.  (1883).  868. 
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purpose,  and  that  this  implied  warranty  operated,  although 
some  latent  defect  in  the  wood,  which  he  could  not  by  the 
exercise  of  any  reasonable  care  or  skill  have  discovered,  pro- 
duced the  mischief.  Probably,  however,  the  plaintiff  failed 
in  this  instance  to  exercise  due  skill  in  the  selection  of  the 
material  from  which  he  made  the  pole.1  In  this  decision 
Brett,  L.  J.,  reviewed  the  English  cases  on  this  subject  at 
much  length,  and  laid  down  the  broad  doctrine  that  if  the 
article  or  commodrty  offered  or  delivered  does  not  in  fact 
answer  the  description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent  or  latent, 
or  discoverable.2 

§  358.  Implied  Warranty  of  Quality  deducible  from  Circum- 
stance that  the  Seller's  Skill  or  Expert  Knowledge  must  be 
relied  upon.  —  From  the  case  last  mentioned,3  one  might 
infer  that  the  seller's  implied  warranty  of  quality  is  deducible 
in  a  sale  by  description  even  as  to  latent  defects,  where  the 
buyer  does  not  clearly  state  his  special  purpose.  But  each 
decision,  it  should  be  remembered,  is  only  a  precedent  upon 
its  own  state  of  facts.  It  still  remains  of  the  essence  of  the 
transaction  that  the  buyer  ordered  the  thing  under  circum- 
stances showing  that  he  would  have  to  rely  upon  the  seller's 
judgment.  A  contract  for  such  work  upon  a  carriage,  more- 
over, whether  by  way  of  hired  service  or  sale,  implies  the 
bestowal  of  skill  both  in  the  choice  of  materials  and  the 
fashioning  of  them ;  and  it  stands  to  reason  that  the  supply 
of  a  pole  for  a  particular  carriage  involves  the  purchase  for 
a  particular  purpose,  unlike  the  case  where  one  orders  one  or 
more  poles  to  be  attached  to  carriages  in  general. 

Perhaps  a  fit  rule  to  state  in  such  a  connection  is  this : 
that  where,  from  the  nature  of  the  transaction,  the  seller 
ought  to  display  skill  or  expert  knowledge,  and  upon  such 
skill  or  knowledge  the  buyer  who  orders  must  necessarily 
rely,  the  contract  of  sale  implies  a  warranty  that  such 

1  Randall  v.  Newson,  2  Q.  B.  D.  102 ;         2  Randall  v.  Newson,  2  Q.  B.  D. 

commenting  upon   Readhead  v.  Mid-  102,  109. 
land  Railway  Co.,  L.  R.  4  Q.  B.  379,         8  Ib.  102. 
and  other  cases. 
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skill  or  expert  knowledge  is  exercised  in  supplying  the  order. 
And  such  a  maxim  must  apply  with  especial  force  where  a 
mere  customer  orders  an  article  for  his  own  use  from  a  manu- 
facturer of  reputed  skill,  and  pays  a  full  price.  But  expert 
knowledge  is  requisite  on  the  part  of  dealers  in  many 
instances :  a  druggist,  for  instance.1 

§  359.  Implied  Warranty  of  Quality  in  Sales  by  Sample.  — 
We  now  come  to  implied  warranty  of  quality  in  sales  by 
sample.  And  here  let  us  ask,  What  is  a  sale  by  sample  ? 
For  this  phrase  is  often  used  without  a  clear  idea  what  it 
signifies ;  whence  ensues  confusion.  If  one  inspects  goods 
for  himself,  and  purchases  them  specifically,  the  fact  that  the 
seller  had  shown  him  a  sample  to  aid  him  in  forming  his 
judgment,  or  by  way  of  an  inducement,  does  not  change 
what  would  plainly  have  been  an  ordinary  sale,  with  or 
without  an  express  warranty  of  quality,  into  a  sale  by  sam- 
ple :  but,  where  the  contract  of  sale  is  made  solely  with 
reference  to  some  sample  exhibited  which  is  taken  by  mutual 
assent  of  the  parties  to  show  the  actual  quality  of  a  bulk 
bargained  for,  the  buyer's  reliance  as  to  quality  rests,  not 
upon  his  own  judgment  or  opportunity  for  present  inspection, 
but  upon  the  faith  of  the  seller's  special  undertaking  that 
a  bulk  shall  be  furnished  corresponding  with  the  sample 
shown  ;  and  this  constitutes  a  sale  by  sample.2  A  sample 
sale,  then,  properly  speaking,  takes  effect  upon  examination 
of  the  sample  only;  though  if  sample  examination  be  the 
pivot  of  the  transaction,  as  shown  by  the  evidence,  the  dis- 
tinctive character  of  the  sale  may  continue,  notwithstanding 
the  further  circumstance  that  the  chattels  in  bulk  were 
where  the  buyer  might  have  inspected  them,  or  that  the 
sample  was  drawn  by  the  seller  from  the  bulk  in  the  buyer's 
presence,  or  even  that  the  buyer  personally  inspected  the  bulk 
pending  the  negotiation  in  a  casual  way,  and  without  relying, 

1  See  Jones  v.  George,  56  Tex.  149.  ing  of  drugs  is  properly  a  manufac- 

But  though  a  druggist  may  be  called  a  ture. 

dealer,  whose  expert  knowledge  of  the         2  Story  Sales,  §  376 ;   Benj.  Sales, 

qualities  of  various  articles  is  highly  bk.  4,  pt.  2,  c.  1,  §  3 ;   Beirne  v.  Dord, 

important  to  the  public,  like  that  of  a  1  Seld.  95 ;  cases  infra. 
chemist  or  assayer,  yet  the  compound- 
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or  being  understood  to  rely,  upon  such  inspection  as  the 
inducement  of  his  purchase. 

Instances  of  sales  where  a  sample  or  specimen  was  ex- 
hibited to  the  purchaser,  and  yet  the  sale  could  not  be 
pronounced  a  sale  by  sample,  are  not  unfrequent ;  the  de- 
cisive circumstance  against  such  a  conclusion  being,  that 
the  buyer  had  examined  the  property  as  minutely  as  he 
could  have  wished,  or  else  had  taken  some  express  warranty 
of  quality  from  the  seller  to  strengthen  himself.1  On  the 
other  hand,  the  inclination  of  the  courts  is  to  construe  every 
sale  transaction  into  a  sale  by  sample,  where  it  appears  that 
the  buyer's  opportunity  to  inspect  at  the  time  of  the  bar- 
gain, owing  to  the  mode  of  packing,  was  necessarily  partial, 
unsatisfactory,  and  preliminary,  and  the  seller  allowed  him  to 
break  the  bulk  enough  to  see  a  small  portion  and  no  more.2 
The  just  intent  of  the  transaction  should  be  studied  to 
determine  whether  the  sale  is  by  sample  or  not. 

§  360.  The  Same  Subject.  —  Now,  in  the  sale  of  goods  by 
sample,  a  warranty  by  the  seller  is  universally  implied,  accord- 
ing to  the  authorities,  that  the  bulk  shall  correspond  with 
the  sample  in  quality.3  That  it  shall  be  the  same,  too,  in 

1  See,e.#.,Tyey.  Fynmore, 3  Camp,  wanting;  for,  to  constitute  a  sale  by 
462  ;   Gardiner  v.  Gray,  4  Camp.  144 ;  sample,   the   parties    must  have  con- 
Kellogg    v.  Barnard,    10   Wall.    383 ;  tracted   solely    with  reference   to  the 
Jones  v.  Wasson,  3  Baxt.  211.  sample  or  article  exhibited,  and  mutu- 

2  Ib.     Cf.   Salisbury  v.   Stainer,  19  ally  understood  that  the  bulk  should 
Wend.  159,  and  Williams  v.  Spafford,  8  be  found  like  it.     Day  v.  Kaguet,  14 
Pick.  250.     The  former  case  ruled  it  Minn.  273. 

no  sale  by  sample,  where  the  seller  of  3  Story    Sales,    §  376  ;    Parker    v. 

bales  allowed  the  buyer  to  rip  them  Palmer,  4  B.  &  Aid.  387  ;    Parkinson 

up  and  examine  for  himself;   but  in  v.  Lee,  2  East,  314;  Benj.  Sales,  bk.  4, 

the  latter  case  the  purchaser  drew  out  pt.  2,  c.  1,  §  3 ;   Gunther  v.  Atwell,  19 

specimens  from  a  hole  in  the  side  of  Md.  157 ;  Williams  v.  Spafford,  8  Pick, 

the  package,  and  this  was  treated  as  a  250 ;    Day  v.  Raguet,  14  Minn.  273 ; 

sale  by  sample.     But  see  infra,  §  362.  Beirne  v.  Dord,  1  Seld.  95 ;    Hanson  v. 

In  a  Minnesota  case  the  bargain  was  Busse,  45  111.  496. 

for  whiskey,  to  be  "five  per  cent  bet-  But  for  the  Pennsylvania  rule  on 

ter  than "  a  certain  sample  exhibited,  this   subject,   which    is    peculiar,    see 

The  court  decided,  that,  as  the  subject-  Boyd   v.   Wilson,    83    Penn.    St.   319. 

matter  of  sale  was  (in  this  and  certain  Where  the  bill  of  sale  in  a  sample  sale 

other  respects  shown  by  the  evidence)  described  the  thing  sold  as  "superior 

to  be  essentially  different  from  that  sweet-scented  Kentucky  leaf  tobacco," 

exhibited  to  the  buyer,  the  indispen-  it  was  held  that  the  buyer  could  not 

sable  element  of  a  sale  by  sample  was  be  held   as  for  an   implied  warranty 
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kind  and  character,  if  the  contract  be  of  unascertained  goods, 
and  that,  in  any  case,  the  buyer  shall  have  a  fair  opportunity 
of  comparing  bulk  and  sample  to  test  the  substantial  corre- 
spondence in  nature  and  quality,  is  also  inferable  from  the 
contract,  as  our  last  chapter  shows ;  such  further  implied 
undertakings,  however,  on  the  seller's  part,  being  more 
properly  treated,  we  think,  as  fundamental  conditions  of  the 
sale,  than  as  stipulations  so  purely  collateral  to  the  contract 
as  a  warranty.1  In  a  word,  the  seller,  by  offering  the  speci- 
men or  sample  alone  for  present  inspection,  means  to  assure 
the  buyer  that  the  bulk  will  be  found  like  it  in  kind  and 
quality. 

§  361.  The  Same  Subject ;  "  Average  Sample "  Sales.  — 
A  sale  is  sometimes  made  by  what  is  called  "  average  sam- 
ple ;  "  the  seller  taking  samples  or  specimens  from  various 
packages,  mixing  them,  and  then  giving  the  mixture  to 
the  buyer,  which  the  latter  accepts  as  the  real  sample  of  the 
bulk.  This  is  as  much  as  to  say  that  the  mixture  and  the 
bulk  shall,  in  substance,  correspond ;  and  the  real  test  on  a 
sale  by  average  sample  —  as  where,  for  instance,  in  selling  a 
lot  of  beans  in  bags,  the  seller  takes  a  handful  from  each 
of  several  bags,  mixes  them,  and  shows  the  mixture  to  the 
buyer  —  is,  not  that  some  packages  of  the  bulk  can  be  re- 
jected as  inferior  to  the  average,  but  whether,  if  the  contents 
of  all  the  packages  were  mixed  together,  the  quality  of  the 
bulk  so  formed  would  equal  the  average  sample.2 

§  362.  Rule  of  Final  Inspection  by  Buyer  in  Sample  Sales. 
—  Sales  by  sample  certainly  contemplate  a  future  inspection 
by  the  buyer,  when  he  shall  have  full  opportunity  to  satisfy 
himself  of  the  correspondence  of  the  bulk  with  the  sample  : 
whereupon,  the  test  appearing  satisfactory,  and  the  evidence 
showing  that  he  must  have  accepted  the  bulk  accordingly,  — 
all  of  which  may  be  inferred  from  circumstances  and  the  lapse 
of  time,  —  the  seller's  warranty,  as  such,  can  be  no  longer 

on  the  ground  that  it  was  neither  su-  consistent  with  the  facts  of  the  trans- 

perior  nor  sweet-scented.      Fraley  v.  action. 

Bispham,  10  Penn.  St.  320.    But  this          *  Supra,  §§  316,  317. 

decision  seems  to  have  been  not  in-         2  Leonard  v.  Fowler,  44  N.  Y.  289. 
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available.  After  the  buyer  has  made  such  final  examination 
as  he  thinks  fit,  and  knowingly  accepted  the  goods  as  being  of 
the  kind  and  quality  called  for,  his  rights  under  the  contract 
are  concluded,  even  though  he  misused  his  opportunity  by 
making  a  careless  examination.1  For,  in  one  aspect,  the  case 
is  somewhat  as  Cochran,  J.,  has  put  it:  "Strictly  speaking, 
a  contract  of  sale  by  sample  is  not  a  warranty  of  qualit3r,  but 
an  agreement  of  the  seller  to  deliver,  and  of  the  buyer  to 
accept,  goods  of  the  same  kind  and  quality  with  the  sample."  2 
But  though  sample  comes  in  usually  under  a  preliminary,  and 
bulk  under  a  final  inspection,  it  should  not  be  forgotten  that 
fraud  vitiates  ;  so  that  any  acceptance  which  is  induced  by 
the  seller's  fraud  or  artifice,  whereby  a  proper  examination  is 
prevented  or  interfered  with,  leaves  the  buyer's  rights  unim- 
paired under  the  contract.3  Nor  can  the  buyer's  acceptance 
of  part  on  delivery  as  corresponding  with  the  sample  prevent 
him  from  rejecting  what  is  subsequently  delivered  under  the 
same  contract.4 

The  inspection  which  precedes  a  consummation  of  the 
bargain  may  be  such,  notwithstanding  samples  are  shown  by 
the  seller  during  the  negotiation,  as  to  preclude  the  supposi- 
tion that  the  transaction  was  intended  to  be  a  sale  by  sample, 
instead  of  an  out-and-out  sale  of  ascertained  and  inspected 
chattels.  Barnard  v.  Kellogg  is  a  strong  case  in  point,  where 
the  decision  of  a  lower  Federal  tribunal  was  reversed  on  ap- 
peal, by  the  Supreme  Court  of  the  United  States,  a  few  years 
ago.  A  broker  had  wool  on  sale  for  a  Boston  principal,  with 
instructions  not  to  sell  unless  the  purchaser  came  on  and 
examined  the  wool  for  himself.  Negotiations  were  made 
through  this  broker  with  parties  resident  in  Hartford  by  the 
exhibition  of  samples ;  and  the  Hartford  parties  agreed  to 
purchase  the  wool  at  a  certain  rate,  if  equal  to  the  samples 
furnished;  the  contract  providing  expressly,  however,  that 

1  McCormick  v.    Sarson,   45  N.  Y.          2  Cochran,  J.,  in  Gunther  v.  Atwell, 

265  ;   Morse  v  Brackett,  98  Mass.  205  ;  19  Md.  157. 

Carson   v.  Baillie,  19  Penn.   St.  375;          8  Dutchess  Co.  v.  Harding,  49  N.  Y. 

Putchess  Co.  v.  Harding,  49  N.  Y.  321 ;  321 ;  Mody  v.  Gregson,  L.  R.  4  Ex. 

Barnard  v.  Kellogg,  10  Wall.  383.    See  49. 

Pennock  v.  Stygles,  54  Vt.  226.  *  Hubbard  v.  George,  49  111.  275. 
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they  should  examine  the  wool  in  Boston  at  a  certain  day,  and 
report  whether  they  would  take  it.  They  went  to  Boston ; 
and  there  they  were  allowed  to  examine  the  wool  as  fully  as 
they  wished,  opening  four  bales,  and  declining  to  inspect 
more,  though  invited  to  open  all.  The  bargain  was  thereupon 
concluded.  Some  months  later,  a  number  of  the  bales,  when 
opened,  proved  to  have  been  deceitfully  packed,  and  to 
contain  rotten  and  damaged  wool.  The  buyers  sued  for  in- 
demnity ;  and  the  lower  court  decided  in  their  favor,  mainly 
on  the  supposition  that  there  was  by  the  usage  of  trade  an 
implied  warranty  against  false  packing,  so  as  to  give  the  buyer 
opportunity  for  a  later  inspection  at  his  leisure.  But  the 
Supreme  Court,  on  appeal,  repudiated  the  idea  that  any  such 
usage  could  be  alleged,  where  the  parties,  as  in  the  present 
case,  did  not  appear  to  have  contracted  with  reference  to  it ; 
and,  the  facts  showing  no  knowledge  on  the  seller's  part  of 
the  false  packing,  the  court  enforced  the  maxim  of  caveat 
emptor,  and  left  the  buyers  to  bear  the  loss.1  Now,  in  this 
transaction,  the  exhibition  of  a  sample  entered  into  the  early 
negotiations ;  but  the  sale  stood  really  upon  the  later  exami- 
nation of  the  wool  in  Boston,  which,  being  with  full  opportu- 
nity to  accept  or  reject,  necessarily  concluded  the  parties, 
unless  they  had  chosen  to  distinctly  designate  this  as  some- 
thing preliminary  to  a  future  and  final  inspection. 

§  363.  The  Same  Subject;  Other  Instances  of  Decisive  In- 
spection. —  Once  again :  the  reasonable  inference  from  the 
contract  may  be,  under  some  circumstances,  that  the  parties 
intend  to  become  mutually  bound  by  the  inspection  of  some 
third  person,  such  as  an  official  inspector ;  and  mean  that  the 
sale  shall  take  full  effect  when  such  inspection  is  completed, 
without  awaiting  any  special  examination  by  the  buyer  him- 
self.2 Of  course  the  buyer  may  constitute  any  person  his 
agent  for  comparing  a  bulk  with  a  sample. 

But  the  stipulations  of  a  sale  transaction  may  assume  vari- 
ous shapes;  nor  is  it  altogether  exceptional  to  find  parties 
who  sell  by  sample,  as  well  as  in  sales  by  general  description, 

1  Barnard  v.  Kellogg,  10  Wall.  883. 

2  Gunther  v.  Atwell,  19  Md.  157. 

361 


§  363          SALES  OP  PERSONAL  PROPERTY.       [PART  VI. 

binding  themselves  to  the  possible  results  of  a  final,  following 
a  sort  of  preliminary,  examination  of  the  bulk.  One  who 
bargains  with  a  government  is  most  likely  expected  to  run 
the  gauntlet  of  officials,  and  pass  his  goods  through  the  hands 
of  successive  inspectors;  the  transaction,  from  its  peculiar 
stipulations,  all  reduced  to  writing,  being  more  commonly 
styled  a  "  government  contract"  than  a  "  government  sale." 
To  this  class  belongs  Heilbutt  v.  Hickson,  a  late  English  case, 
wherein  is  largely  discussed  the  law  of  sales  by  sample,  as 
presented  in  a  novel  aspect.1  The  transaction  involved  the 
sale  of  shoes  as  between  private  parties,  for  the  ultimate  use, 
as  they  well  understood,  of  the  French  army  on  a  winter's 
campaign.  The  sellers,  English  shoe  manufacturers,  were  to 
supply  a  large  number  of  pairs  according  to  a- sample  shown, 
at  a  certain  price  per  pair,  to  the  buyers,  who  were  the 
London  agents  of  French  correspondents.  The  contract, 
which  was  quite  minute  in  its  provisions,  required  the  shoes 
to  be  delivered  free  at  a  wharf  in  weekly  quantities ;  to  be 
inspected  and  the  quality  approved  before  shipment ;  payment 
in  cash  on  each  delivery.  But,  besides  this  inspection,  it  was 
further  understood  and  agreed  that  the  shoes  were  afterwards 
to  be  inspected  by  the  French  authorities  at  Lille.  A  quan- 
tity of  the  shoes  proved  to  have  paper  in  the  soles.  As  the 
decision  in  this  case  turned  upon  a  construction  of  the  whole 
contract,  including  the  manufacturer's  own  written  offer, 
after  the  Lille  authorities  had  discovered  the  defect,  to  take 
back  any  shoes  that  might  be  rejected  by  the  French  authori- 
ties in  consequence  of  containing  paper,  we  need  not  go  into 
the  evidence  at  length,  which  bore  chiefly  upon  a  question  of 
damages.  But  the  language  used  by  Brett,  J.,  with  reference 
to  a  double  inspection  under  a  contract  of  sale  by  sample,  is 
worth  quoting  ;  his  view  being,  that  the  manufacturer's  written 
offer  to  take  back  all  rejected  shoes  had  given  the  buyers  no 
ri^ht  which  was  not  already  embodied  in  the  original  contract. 
He  says :  "If  the  term  of  inspection,  as  agreed  on,  be  sub- 
sequent to  the  time  agreed  for  the  delivery  of  the  goods,  or 
if  the  place  of  inspection,  as  agreed  upon,  be  different  from 

1  Heilbutt  v.  Hickson,  L.  K.  7  C.  P.  438. 
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the  place  of  delivery,  the  purchaser  may,  upon  inspection  at 
such  time  and  place,  if  the  goods  be  not  equal  to  the  sample, 
return  them  then  and  there  on  the  hands  of  the  seller  ; "  and 
he  proceeds  to  show,  that,  under  the  circumstances  of  this 
particular  case,  there  was  nothing  beyond  an  apparent  in- 
spection possible  in  London  at  the  time  of  shipment,  and 
consequently  that  the  only  real  inspection  which  could  take 
place  was  that  contemplated  at  Lille.  The  fault  in  the  goods 
was  a  secret  defect  of  manufacture,  committed,  undoubtedly, 
with  the  knowledge  of  the  seller  or  his  servants.1  To  this 
same  head  may  likewise  be  referred  a  New  York  case,  where 
bullets  were  sold  to  the  State  authorities  under  an  agree- 
ment which  allowed  an  opportunity  for  full  inspection  of  the 
property,  even  after  its  formal  delivery.2 

§  364.  The  Element  of  Fraud  in  Sample  Sales  ;  Dealer  or  Manu- 
facturer. —  The  bearing  of  intentional  fraud  and  artifice  upon 
sample  sales  of  defective  goods  is  worthy  of  a  passing  com- 
ment. Neilbutt  v.  Hickson  was  a  case  of  goods  supplied,  not 
by  a  dealer,  but  by  the  manufacturer ;  and  hence  the  natural 
inference,  that  the  seller  or  his  servants  knew  that  the  shoes 
had  paper  worked  into  them.  No  class  of  men  are  more  likely 
to  be  roughly  handled  in  the  courts  than  shoddy  contractors  ; 
and  in  this  case  the  jury  found  that  the  shoes  delivered  under 
the  contract  and  those  ready  for  delivery  were  not  equal  to 
the  sample,  and  that  the  defects  could  not  have  been  discov- 
ered by  any  inspection  which  ought  reasonably  to  have  been 
made.3  On  the  other  hand,  in  Barnard  v.  Kellogg,  stress 
was  laid  upon  the  circumstance,  that  the  seller  of  the  goods 
fraudulently  packed  was  neither  the  manufacturer  nor  the 
grower  of  the  goods  ;  which  was  as  much  as  to  say  that  the 
denial  of  all  knowledge  that  the  bales  which  he  sold  con- 
tained rotten  and  damaged  wool  might,  from  a  dealer,  but 
not  from  a  manufacturer  or  grower,  be  readily  accepted.4 

This  same  distinction  crops  out  in  cases  which  present  a 
bulk  corresponding  with  the  sample,  but  serious  defects  in 

1  Heilbutt  v.  Hickson,  supra.  8  Heilbutt  v.  Hickson,  L.  R.  7  C.  P. 

2  Messraore  v.  N.  Y.  Shot  Co.,  40    438. 

N.  Y.  422.  *  Barnard  v.  Kellogg,  10  Wall  383. 
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both,  —  a  state  of  things  causing  much  perplexity.  In  Heil- 
butt  v.  Hickson  the  sample  shoe  contained  paper  fillings, 
apparently  unknown  to  all  parties,  and  undiscoverable  by 
any  ordinary  examination  ;  and  it  would  appear  from  the 
language  of  Bovill,  C.  J.,  who  gave  judgment,  that,  if  a 
manufacturer  agrees  to  furnish  goods  according  to  sample, 
the  sample  is  to  be  considered  free  from  a  secret  defect  of 
manufacture  not  discoverable  on  inspection,  and  unknown  to 
both  parties.1  Mody  v.  G-regson  is  a  case  more  strongly  in 
point.  Here  a  manufacturer  had  agreed  to  supply  a  quantity 
•of  shirtings  according  to  a  sample,  each  piece  to  weigh  seven 
pounds.  The  shirtings  were  delivered  and  accepted  ;  but  it 
was  afterwards  found  that  the  weight  was  made  by  introduc- 
ing fifteen  per  cent  of  clay  into  the  fabric,  which  rendered 
the  goods  unmerchantable.  The  presence  of  the  clay  could 
not  be  ascertained  by  any  ordinary  examination  of  the  sam- 
ple. Now,  here  the  seller's  conduct  was  blameworthy ;  and, 
being  the  manufacturer,  he  or  his  servants  had  most  likely 
intended  fraud.  At  all  events,  the  buyer  was  allowed  to  sue 
for  damages.2  But  it  is  observable  that  the  seller's  fraud  is 
not  always  stated  to  be  the  basis  of  the  buyer's  remedies  in 
such  cases ;  for  in  this  last  case  it  was  maintained  by  the 
court  that  the  sale  carried  with  it,  under  the  peculiar  circum- 
stances, an  implied  warranty  of  merchantable  quality,  besides 
that  of  correspondence  with  the  sample.3  This  last  can 
hardly  be  accepted  as  a  general  proposition ;  for,  whenever  a 
sale  is  based  in  good  faith  upon  a  bona  fide  sample,  the  seller's 
contract  should  be  interpreted  to  mean  that  he  will  supply 
an  article  which  corresponds  in  merchantable  and  other  quali- 
ties to  the  sample ;  but,  as  to  its  intrinsic  properties  beyond 
this,  the  law  forewarns  the  buyer,  caveat  emptor,  and  there  is 
no  implied  warranty. 

§  365.    Rule  as  to  Latent  Defects  both  in  Sample  and  Bulk.  — 
It  is  doubtless  with  reference  to  this  issue  of  bona  fides  on 

1  See  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  And  see  Dutchess  Co.  v.  Harding,  49 

§  3,   reviewing    Heilbutt  v.   Hickson,  N.  Y.  321 ;  post,  c.  16. 
supra.  s  Mody  v.  Gregson,  L.  R.  4  Ex.  49. 

*  Mody  v.  Gregson,  L.  R.  4  Ex.  49. 
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a  seller's  part  in  sample  sales  that  we  are  to  understand  Mr. 
Story's  proposition,  that  if  the  sample  is  fairly  drawn  from 
the  bulk  of  the  goods,  and  the  bulk  corresponds  with  the 
sample,  but  there  is  a  defect  in  the  bulk,  and  in  the  sample 
itself  as  a  part  thereof,  and  this  defect  is  unknown,  and  can- 
not be  discovered  by,  examination,  there  is  no  implied  war- 
ranty against  this  defect,  and  the  seller  is  not  responsible.1 
Surely,  if  the  honest  dealer  in  goods  which  he  did  not  make 
cannot  ask  as  much  as  this,  his  sale,  which  purports  to  be  to 
furnish  according  to  a  given  specimen  or  sample,  puts  him 
at  greater  disadvantage  than  a  simple  sale  by  description ;  for 
he  must  then  be  bound  to  furnish  an  article  like  what  he 
shows,  and  yet,  in  a  contingency,  unlike  it.  And  we  find 
Mr.  Story's  rule  commended  and  applied  where  in  a  sample 
sale  of  cloths  the  seller  had  exercised  good  faith.2  This  was 
not  the  case  of  a  manufacturer,  however ;  and  it  may  still  be 
an  open  question,  whether  a  grower  or  manufacturer  who 
sells  by  sample  is  responsible  or  not  for  a  latent  defect  in 
both  sample  and  bulk  beyond  his  own  express  warranty  or 
fraud  on  his  part.  By  this  we  mean,  of  course,  a  latent  de- 
fect, —  something  hidden  from  both  parties ;  for  to  offer  a 
sample  shoe  for  army  purposes  made  of  unserviceable  stuff 
carefully  secreted,  or  a  sample  of  cloth  artificially  weighed 
down  with  clay,  is  to  propose  a  bargain  for  goods  which  the 
manufacturer,  or  some  one  for  whom  he  is  answerable,  knows 
were  deceitfully  prepared :  the  point  of  legal  distinction  is 
only  that  a  mere  seller  may  have  dealt  bona  fide  with  goods 
on  his  hands,  while  the  original  maker  or  his  own  servants 
can  hardly  have  been  ignorant.  A  contract  to  sell  by  sample 
implies  at  least  that  the  specimen  is  an  honest  specimen  of 
an  equally  honest  bulk. 

As  to  defects  really  latent,  however,  such  as  a  flaw  in  an 
iron  boiler,  which  neither  the  manufacturer  nor  the  party 
ordering  it  could  have  discovered,  the  law  of  implied  war- 
ranty is  somewhat  capricious.  There  is  a  bias  on  the  part  of 
some  tribunals  against  the  party  whose  duty  it  was  to  supply 

1  Story  Sales,  §  376. 

2  Dickinson  v.  Gay,  7  Allen,  29. 
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something  unascertained  according  to  a  description.1  But 
the  rule  carefully  set  forth  by  Judge  Selden  of  New  York  is 
as  follows :  Upon  the  sale  of  a  chattel  by  the  manufacturer, 
the  seller  is  liable  for  any  latent  defect  not  disclosed  to  the 
buyer  which  arises  from  the  manner  in  which  the  article  is 
manufactured  ;  and,  if  he  knowingly  uses  improper  materials, 
he  is  liable  for  that  also  ;  but  not  for  any  latent  defect  in  the 
material  which  he  is  not  shown,  and  cannot  be  presumed  to 
have  known.2  And  thus  behind  a  blameless  manufacturer 
might  sometimes  stand  a  blameworthy  party  who  supplied 
him  with  defective  raw  materials.  A  manufacturer  or  grower 
is  fairly  held  to  stricter  fulfilment  in  all  such  respects  than 
the  mere  dealer  in  finished  products,  for  his  judgment,  skill, 
and  due  care  are  specially  relied  upon ;  but  as  the  question, 
whenever  a  thing  is  made  or  raised,  and  supplied  to  order, 
arises  upon  the  contract  of  the  parties,  which  contract  is 
likely  in  such  instances,  not  only  to  state  the  purpose  of 
manufacture,  but  to  be  full  of  special  stipulations,  we  need 
not  pursue  an  inquiry  which  takes  us  beyond  the  true  limits 
of  the  law  of  sales.  Where  an  existing  specific  definite 
thing  is  sold  without  an  express  warranty  of  quality,  caveat 
emptor  is  the  rule  as  to  latent  defects,  if  the  seller  has  dealt 
honestly.3 

§  366.  Rule  of  Implied  Warranty  as  to  Second-hand  Chattels. 
—  We  should  not  pass  from  this  subject  of  implied  warranty 
without  noticing  that  defective  articles,  second-hand  chattels, 
even  those  which  the  generality  of  mankind  treats  as  refuse, 
may  be  the  subject-matter  of  sale  where  a  buyer  stands  ready 
to  take  them  for  a  price.  No  warranty  by  implication  can 
go  beyond  the  reason  of  the  particular  contract,  or  insure 
that  a  chattel  shall  be  supplied  free  from  defects  which  were 
admitted  at  the  outset  to  exist  in  anything  answering  the 

1  See  Rodgers  v.  Niles,  11  Ohio  St.          3  Parkinson  v.   Lee,   2  East,    314 ; 
48 ;  Story  Sales,  §§  368,  369 ;  Brown  v.  Kingsbury    v.   Taylor,    29    Me.   508  ; 
Sayles,  27  Vt.  227.  Hadley  v.  Clinton,  &c.  Co.,  13  Ohio  St. 

2  Hoe  v.    Sanborn,   21   N.  Y.   552.  502 ;   Frazier  v.  Harvey,  34  Conn.  469 ; 
And  see  Story  Sales,  §  374;  Cunning-  Lord  v.  Grow,  31  Penn.  St.  88 ;   Hoe  v. 
ham  v.  Hall,  4  Allen,  268 ;  supra,  §§  358,  Sanborn,  21  N.  Y.  552. 

359;   Randall  v.  Newson,  2  Q.  B.  D. 
102. 
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description  ;  and  while,  as  we  shall  see  hereafter  in  treating 
of  illegal  sales,  a  seller  may  incur  a  direct  liability  for  selling 
some  lynds  of  noxious  and  injurious  articles,  the  sale  of  a 
defective  chattel  as  such,  if  made  in  perfect  good  faith  and 
without  negligence,  will  not,  without  an  express  warrant}', 
render  the  seller  liable  for  such  injuries  as  may  afterwards 
result  from  the  defect.1 

§  367.  Whether  Express  Warranty  excludes  an  Implied  War- 
ranty.—  Express  warranty  does  not  necessarily  exclude  such 
warranty  as  the  law  implies.  There  are  cases,  where,  upon  a 
true  construction  of  the  whole  transaction,  it  has  been  ruled 
that  the  usual  implied  warranty  of  fitness  for  its  purpose  — 
the  thing  having  been  ordered  by  a  buyer,  who  necessarily 
trusted  to  the  seller's  judgment  in  selecting  and  supplying 
the  goods  —  was  re-enforced  by  an  express  warranty  given 
for  the  buyer's  benefit,  so  as  to  guard  against  special  emer- 
gencies.2 But,  in  general,  no  warranty  of  quality  is  implied 
where  the  parties  have  taken  care  to  express  the  warranty  by 
which,  in  that  respect,  they  mean  to  be  bound.  Expressum 
facit  cessare  taciturn.^ 

§  368.  Implied  Warranty  of  Title  to  be  considered ;  War- 
ranty and  Quitclaim.  —  Second.  Concerning  implied  warranty 
of  title.  This  is  a  subject  more  readily  grasped  than  that  we 
have  just  detailed  ;  but  its  law  is  by  no  means  clearly  settled. 
Nor  does  the  doctrine  of  the  English  courts  appear  to  coin- 
cide with  ours  of  America.  In  a  sale  of  lands,  one  grantor  will 
give  a  warranty  of  title,  so  as  to  assure  peaceable  enjoyment 
to  his  grantee  against  the  world  ;  but  another  will  merely 
quitclaim,  —  in  other  words,  undertake  that  the  grantee's 
title  shall  be  good  against  himself  and  those  claiming  under 
him,  but  against  none  other.  Now,  we  shall  readily  admit 
that  the  seller  of  personal  property  may  expressly  warrant 
title  for  the  buyer's  benefit  to  any  extent  he  pleases,  rather 
than  merely  quitclaim  ;  but  the  question  is,  supposing  he 

1  Loop  v.  Litchfield,  42  N.  Y.  351.         8  Parkinson   v.  Lee,   2  East,  314; 
And  see  Holden  v.  Clancy,  68  Barb.  Dickson  v.  Zizinia,  10  C.  B.  602  ;  Dem- 
590.  ing  v.   Foster,  42   N.   H.    166;   Benj. 

2  Bigge  v.  Parkinson,   7  H.  &  N.  Sales,  bk.  4,  pt.  2,  c.  1,  §  8.     See  supra, 
955.  §  337. 
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has  given  no  express  warranty,  whether  the  law  will  infer, 
from  the  nature  of  the  contract  and  the  obligations  it  im- 
poses, a  binding  assurance  on  the  seller's  part  that  he  was 
the  true  owner  of  what  he  offered  to  sell,  and  that  he  will 
make  the  title  good  if  dispute  arises. 

§  369.  Doctrine  of  Implied  Warranty  as  to  Executory  Con- 
tracts.—  The  doubt  relates,  however,  to  executed  contracts, 
and  not  to  those  which  are  executory,  with  the  transfer  still 
incomplete.  For,  in  the  latter  instance,  the  purchaser  has 
the  right  to  refuse  acceptance  of  the  chattel  under  a  defec- 
tive title,  unless  the  seller  makes  that  title  clear ;  and,  if  he 
has  advanced  the  purchase-money  in  whole  or  in  part,  he 
may  recover  it  on  the  same  ground  of  a  defective  title.1  Nor, 
in  equity,  is  a  vendor  allowed  to  enforce  specific  performance 
on  a  total  failure  of  consideration  ;  nor,  indeed,  with  an 
abatement,  where  there  is  only  a  partial  failure  of  considera- 
tion, unless  the  vendor  has  assented  to  so  modify  the  original 
bargain.2  Hence,  if  A.  agrees  to  sell  B.  one  hundred  barrels 
of  flour,  he  cannot  claim  to  have  fulfilled  the  condition  pre- 
cedent which  the  bargain  imposes  by  tendering  one  hundred 
barrels  which  some  one  else  owns  in  whole  or  in  part ;  nor  is 
B.  bound  to  accept  any  such  tender.3 

§  370.  Fraud  in  Matters  of  Title  renders  Sale  Voidable. — 
But,  again,  where  a  person  offers  chattels  for  sale,  knowing 
that  they  do  not  belong  to  him,  and  conceals  such  knowledge 
from  the  purchaser,  the  sale  is  voidable  by  the  latter  as  a 
fraudulent  sale.  If,  however,  the  seller  communicates  this 
knowledge  to  the  buj^er  at  the  time,  he  makes  the  buyer  a 
participant  in  the  fraud,  or  the  purchaser  of  an  infirm  title, 
and  so  closes  the  buyer's  mouth.4 

§  371.  Express  Warranty  of  Title  may  be  given.  —  Farther- 
more,  we  have  seen,  in  discussing  the  topic  of  express  war- 
ranty, how  ready  the  courts  are  to  construe  language,  acts, 
and  conduct  of  the  seller,  amounting  to  an  affirmation  of  any- 

1  Story  Sales,  §  367 ;  Parke,  B.,  in         8  See  Benj.  Sales,  bk.  4,  pt.  2,  c.  1, 
Morley  v.  Attenborough,  3  Ex.  500.  §  2. 

2  Ib. ;  1  Story  Eq.  Jur.  §  143.  *  Ib. ;  fraudulent  sales,  post,  c.  16 ; 

Sherman  u.  Johnson,  66  Barb.  69. 
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thing  concerning  the  specific  subject-matter,  which  might 
reasonabty  be  the  basis  of  warranty,  into  an  express  war- 
ranty ;  this  upon  the  reasonable  assumption  that  the  seller  so 
affirmed  in  order  that  the  buyer  might  rely,  and  that  the 
buyer  relied  accordingly.  Here  is  a  principle  broad  enough 
to  cover  in  many  of  the  cases  which  might  involve  the  issue 
of  warranty  or  no  warranty  of  title.1 

§  372.  Warranty  of  Title  sometimes  negatived  by  Circum- 
stances ;  Judicial  Sales  ;  Sales  under  Pledge,  etc.  —  A  warranty 
of  title  against  the  world  cannot  be  implied  where  it  is  ex- 
pressly negatived,  or  where  the  circumstances  show  that  such 
negation  entered  into  the  bargain.2  Thus,  one  may  buy  cer- 
tain barrels  of  flour,  knowing  that  they  are  claimed  by  a 
third  party,  and  meaning  to  take  the  risks ;  in  other  words, 
he  may  have  bargained  merely  for  the  seller's  quitclaim  of 
title.  Perhaps  to  this  general  principle  should  be  referred 
numerous  cases  which  are  sometimes  distinguished  differently 
in  the  courts.3 

It  is  clear  that  sheriffs,  and  officers  of  the  law  generally, 
also  executors,  administrators,  and  other  trustees,  who  sell 
property  real  or  personal,  in  such  capacity,  are  presumably 
held  to  no  implied  warranty  of  title  ;  a  sufficient  reason 
being,  that  the  character  of  the  office  precludes  the  supposi- 
tion that  such  a  party  is  the  true  and  absolute  owner  of  that 
which  he  offers  for  sale.  Jurisdiction  in  the  premises,  and 
regularity  of  proceedings  by  virtue  of  the  office,  is  the  gist 
of  the  title  warranty  in  such  cases ;  and  positive  law  pre- 
scribes what  effect  shall  attend  the  sale  which  is  fairly  and 
properly  made  under  such  circumstances.4 

So,  too,  the  sale  by  the  pledgee  or  mortgagee  of  a  chattel, 
as  such,  purports  to  transfer  only  the  peculiar  title  of  pawn- 

1  Supra,   §§  330,    331 ;    Burgess   v.  ley  v.  Baker,  10  Mo.   157 ;    Blood  r. 
Wilkinson,  13  R.  L  646;   Adamson  v.  French,    9    Gray,    197;    Brigham    ». 
Jarvis,  4  Bing.  66.  Maxey,   15  III.  295  ;    Bartholomew  v. 

2  Story  Sales,  §  367.  Warner,  32  Conn.  98;  Stephens  v.  Ells, 

3  See  Page  v.   Cowasjee    Eduljee,  65  Mo.  456 ;   Baker  v.  Arnot,  67  N.  Y. 
L.  R  1  P.  C.  127;  Bagueley  v.  Hawley,  448;    Harrison  v.   Shanks,   13  Bush, 
L.  R.  2  C.  P.  625.  620 ;   Mechanics'  Assoc.  v.  O'Conner, 

4  Chapman  v.  Speller,  14  Q.  B.  621 ;  29  Ohio  St.  651 ;  Fore  v.  McKenzie, 
Scranton  v.  Clark,  39  N.  Y.  220;  Hens-  58  Ala.  115. 
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broker,  pledgee,  or  mortgagee ;  and  the  circumstances  must 
repel  any  inference  that  a  warranty  of  title  as  owner  is 
intended,  though  the  title  thus  originating  may  have  ripened 
into  a  good  one ;  and,  in  absence  of  his  express  warranty  of 
title  or  fraudulent  conduct,  the  transaction  will  be  taken 
accordingly.1  The  same  may  be  said  of  any  sale  expressly 
made  by  a  mere  bailee  who  professes  to  sell  as  such,  under 
some  special  claim,  and  not  as  a  full  proprietor. 

§  373.  Warranty  of  Title  in  Sale  of  Incorporeal  Chattel.  — 
The  case  of  an  incorporeal  chattel  is  somewhat  peculiar 
with  respect  to  warranty  of  .title ;  for,  its  existence  as  prop- 
erty being  founded  in  a  money-right,  the  seller's  title  must 
ultimately  prove  valid,  and  the  right  enforceable,  or  there  is 
nothing  to  be  enjoyed.  But  the  chance  of  realizing  what  is 
of  doubtful  validity  is  really  the  moving  consideration  of 
many  a  purchase  ;  and  claims  may  be  purchased  upon  a  cal- 
culation of  the  money's-worth  of  the  seller's  doubtful  title, 
and  not  necessarily  because  the  title  is  deemed  impregnable ; 
though,  in  other  instances,  it  is  the  chance  of  reducing  to  a 
settlement  by  proper  remedies,  supposing  the  right  is  clear. 
The  sale  of  a  money-right,  known  by  the  seller  to  be  worth- 
less, is  impeachable,  of  course,  by  the  deluded  buyer.2  But, 
in  the  absence  of  fraud,  would  such  a  transaction  ordinarily 
imply  that  the  seller  transfers  the  thing  for  what  it  is  worth, 
by  way  of  quitclaim,  or  that  he  warrants  the  title  ?  Upon 
the  former  view  the  English  courts  appear  to  have  sometimes 
acted  ;  deciding,  for  instance,  that  the  sale  or  assignment  of 
a  patent  must  be  presumed  to  jmply,  not  that  the  patent  right 
is  original  in  the  vendor,  and  indefeasible,  but  merely  that 
he  has  the  letters-patent.3  In  this  country,  however,  it  has 
been  held,  that  in  the  stronger  case,  where  one  sold  a  ma- 
chine whose  fitness  to  the  purchaser  depended  upon  the  right 
to  use  a  certain  patent  contrivance  involved  in  its  manufac- 
ture, and  the  seller  knew  this,  and  represented  that  he  had 

1  Morley   v.   Attenborough,  3  Ex.         3  Smith  v.  Neale,  2  C.  B.  N.  s.  67  ; 
600,  the  case  of  a  pawnbroker.  Hall  v.  Conder,  2  C.  B.  N.  s.  22. 

2  See  Holden  v.  Clancy,  58  Barb. 
590. 
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the  right  to  so  manufacture,  he  is  liable,  on  an  implied  war- 
ranty of  the  thing's  fitness  for  a  designated  purpose,  if  not 
of  his  own  title,  where  it  proves  that  the  manufacture  was 
illegal,  and  the  use  of  the  thing  also  illegal,  because  infring- 
ing upon  a  third  person's  patent  for  the  contrivance.1  Upon 
the  whole,  the  sale  of  incorporeal  property  would  appear 
under  general  circumstances,  and  where  there  is  no  fraud  on 
the  seller's  part,  but  not  invariably,  to  negative  any  implied 
warrant}7  of  title  in  the  seller. 

§  374.  A  Quitclaim  of  one's  own  Title  is  always  implied.  — 
But,  once  more,  every  one  who  sells  a  thing  engages  by 
implication,  if  not  to  warrant  against  others,  at  all  events  to 
quitclaim  as  to  himself  and  those  under  him,  agreeably  to  the 
character  under  which  he  has  assumed  to  make  the  sale. 
For,  as  Parke,  B.,  has  said  :  "  The  bargain  and  sale  of  a 
specific  chattel  by  our  law  undoubtedly  transfers  all  the  prop- 
erty the  vendor  has,  where  nothing  further  remains  to  be 
done,  according  to  the  intent  of  the  parties,  to  pass  it.  But 
it  is  made  a  question,  whether  there  is  annexed  by  law  to  such 
a  contract,  which  operates  as  a  conveyance  of  the  property, 
an  implied  agreement  on  the  part  of  the  vendor  that  he  has 
the  ability  to  convey."  2 

§  375.  Inquiry  whether,  in  general,  a  Sale  implies  a  "Warranty 
of  Title.  —  The  point  of  inquiry,  therefore,  becomes  this,— 
whether,  in  a  sale  of  personal  property,  where  the  circumstan- 
ces do  not  negative  an  intent  to  warrant  title,  the  party  who 
sells  that  which  he  honestly  puts  forward  as  his,  and  yet  says 
nothing  to  the  purchaser  which  can  fairty  be  construed  into 
an  express  warranty  of  title,  warrants  by  implication  that  the 
title  is  in  himself  as  owner,  so  as  to  enable  the  buyer  after 
the  sale  is  consummated  to  procure  indemnity  in  case  of  his 

1  Pacific  Iron  Works  v.  Newhall,  34  good  or  bad ;  but  that  as  to  the  inher- 

Conn.  67 ;   Croninger  v.  Paige,  48  Wis.  ent  worth  of  the  claim,  the  solvency 

229.  of  parties  whose  names  are  on  the  nego- 

We  have  already  seen  that  the  sale  liable  paper,  &c.,  there  is,  in  the  ab- 

of  stock,  a  promissory  note,  &c.,  im-  sence  of  fraud,  no  implied  warranty, 

plies,  in  general,  genuineness,  by  way  Silpra,  §  318. 

of  condition   precedent ;   and  that   in  2  Parke,    B.,   in    Morley   v.  Atten- 

selling  a  money -right  against  A.,  there  borough,  3  Ex.  500. 
is  implied  a  genuine  claim,  whether 
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dispossession  by  some  third  person  having  a  paramount  title, 
or  perhaps  so  as  to  defend  otherwise,  as  on  a  breach  of  war- 
ranty. This  leads  us  to  consider  (1st)  the  English  doctrine, 
(2d)  the  American  doctrine,  and  (3d)  the  rule  of  the  civil 
law. 

§  376.  The  Same  Subject ;  English  Doctrine.  —  (1st.)  The 
English  doctrine.  Some  of  the  ancient  writers,  such  as  Coke 
and  Noy,  were  evidently  of  the  opinion  that  caveat  emptor 
was  the  common-law  rule  as  to  title.1  Noy  puts  it  quite  point- 
edly :  "  If  I  take  the  horse  of  another  man  and  sell  him,  and 
the  owner  takes  him  again,  I  may  have  an  action  of  debt 
for  the  money  ;  for  the  bargain  was  perfect  by  the  delivery 
of  the  horse,  and  caveat  emptor."  This  is  severity  itself;  nor 
was  it  pretended  that  the  rule  of  the  civil  law  corresponded. 
But  Blackstone  says  later :  "  A  purchaser  of  goods  and  chat- 
tels may  have  a  satisfaction  from  the  seller,  if  he  sells  them  as 
his  own  and  the  title  proves  deficient,  without  any  express 
warranty  for  that  purpose."  2  This  language  is  not  quite 
clear,  for  the  selling  as  one's  own  might  possibly  refer  to  a 
state  of  facts  from  which  an  express  warranty  was  deduci- 
ble  ;  but  it  indicates  the  disposition  at  a  more  advanced  stage 
of  the  law  to  relax  the  rigor  of  the  old  maxims  in  this 
respect. 

But  the  earliest  English  decision  which  gives  the  question 
much  consideration  is  Morley  v.  Attenborough, —  the  case  of 
a  pawnbroker's  sale,  where  nothing  more  was  actually  estab- 
lished than  that  a  pawnbroker  who  sells  an  unredeemed 
pledge  under  that  name  gives  no  warranty  by  implication 
that  his  title  is  good  as  owner  of  the  goods.3  The  decision 
was  doubtless  correct,  and  upon  a  principle  already  alluded 
to  ;  but  Parke,  B.,  in  rendering  an  elaborate  opinion,  laid 
down  some  propositions  ex  cathedra,  which,  though  deriving 
lustre  from  his  great  name,  have  not  altogether  stood  the 
shock  of  time.  After  ransacking  the  older  authorities  of  the 
common  law,  the  result  of  whose  teachings,  he  says,  is,  "  that 
there  is  by  the  law  of  England  no  warranty  of  title  in  the 

1  Noy  Max.  c.  42 ;  Co.  Lit.  102  a.  8  Morley   v.  Attenborough,  3   Ex. 

2  2  Bl.  Com.  451.  500. 
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actual  contract  of  sale,  any  more  than  there  is  of  quality,"  he 
cites  Blackstone  and  Wooddeson  of  later  writers  to  show  that 
in  recent  times  a  different  notion  appears  to  be  gaining  ground. 
But,  on  the  whole,  he  thus  concludes :  "  It  would  seem  that 
there  is  no  implied  warranty  of  title  on  the  sale  of  goods,  and 
that  if  there  be  no  fraud  a  vendor  is  not  liable  for  a  bad  title, 
unless  there  is  an  express  warranty,  or  an  equivalent  to  it,  by 
declarations  or  conduct ;  and  the  question  in  each  case  where 
there  is  no  warranty  in  express  terms  will  be,  whether  there 
are  such  circumstances  as  will  be  equivalent  to  such  a  war- 
ranty."1 

Of  Baron  Parke's  opinion  Lord  Campbell  remarked  in  a 
later  decision :  "  According  to  Morley  v.  Attenlorough,  if  a 
pawnbroker  sells  unredeemed  pledges,  he  does  not  warrant 
the  title  of  the  pawnor,  but  merely  undertakes  that  the  time 
for  redeeming  the  pledges  has  expired,  and  he  sells  only  such 
right  as  belonged  to  the  pawnor.  Beyond  that  the  decision 
does  not  go ;  but  a  great  many  questions  are  suggested  in 
the  judgment,  which  still  remain  open." 2  Mr.  Benjamin, 
who  has  cited  the  English  cases  in  historical  order  with  great 
fulness,  calls  attention  to  an  old  equity  case,  which  Lee,  C.  J., 
afterwards  explained,  in  correction  of  the  reporter,  Peere 
Williams,  so  as  to  give  this  version  :  "  It  was  held  by  the 
court,  that  offering  to  sell  generally  was  sufficient  evidence 
of  offering  to  sell  as  owner,  but  no  judgment  was  given,  it 
being  adjourned  for  further  argument."3  To  be  sure,  this 
can  hardly  serve  as  an  authentic  precedent  under  the  circum- 
stances ;  but  the  remark  of  Lee,  C.  J.,  was  evidently  over- 
looked by  Parke,  B.,  in  his  review  of  the  old  authorities;  and, 
so  far  as  it  goes,  it  tells  against  his  conclusion.  We  are  also 
to  observe  that  the  summary  of  the  law  concerning  implied 
warranty  of  title  on  sales  of  personal  property  which  Morley 
v.  Attenborough  contains,  is,  after  all,  quite  cautiously  ex- 
pressed. For  Parke,  B.,  admits  very  slight  circumstances, 

1  Ib.     And  see  Ormerod  v.  Huth,  14    L'Apostre  v.  L'Plaistier,  1  P.  Wms.  318, 
M.  &  W.  604.  as  explained  by  Lee,  C.  J.,  in  Ryall  v. 

2  Sims  r.  Marryat,  17  Q.  B.  281.  Rowles,  1  Ves.  348. 
8  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  2 ; 
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which,  iii  his  opinion,  would  be  equivalent  to  a  warranty  of 
title  ;  as,  for  instance,  he  said,  if  the  articles  are  bought  in  a 
shop  professedly  carried  on  for  the  sale  of  goods,  the  shop- 
keeper must  be  considered  as  warranting  that  those  who 
purchase  will  have  a  good  title  to  keep  the  goods  purchased. 
And  again,  he  makes  the  important  admission,  that  possibly, 
though  the  seller  might  not  be  sued  on  the  breach  of  an 
implied  warranty  of  title  for  unliquidated  damages,  yet  the 
purchaser  might  make  out  a  case  for  recovering  his  purchase- 
money  as  paid  on  a  consideration  that  had  failed.1  The 
true  effect  of  the  dicta  in  Morley  v.  Attenborough,  then,  if  not 
taken  by  detached  paragraphs,  is  to  leave  the  true  law  of  the 
subject  still  in  obscurity. 

But  the  above  hint  as  to  a  buyer's  recovering  his  purchase- 
money,  though  not  damages,  upon  the  failure  of  his  title 
to  the  chattel  sold,  was  not  thrown  away,  —  a  distinction 
which  Noy's  Maxims,  however,  would  not  have  justified.2  In 
Chapman  v.  Speller  it  was  said  by  the  court :  "  We  wish  to 
guard  ourselves  against  being  supposed  to  doubt  the  right  to 
recover  back  money  paid  upon  an  ordinary  purchase  of  a 
chattel,  where  the  purchaser  does  not  have  that  for  which  he 
paid."3  The  point  of  this  decision  was  merely  to  disaffirm 
the  application  of  an  implied  warranty  of  one's  title  to  goods 
sold  under  a  sheriff's  sale.  At  last,  in  Eichholz  v.  Banister, 
which  was  decided  in  1864,  the  buyer's  right  to  recover 
his  purchase-money  as  for  failure  of  consideration,  should 
the  title  prove  worthless,  was  affirmed  under  circumstances 
quite  apposite.  Certain  printed  cloths  were  bought  of  a  job 
warehouseman,  which  were  affirmed  to  be  a  job  lot  just 
received  by  him.  The  cloths  were  delivered,  and  the  price 
paid  ;  but  it  turned  out  afterwards  that  they  were  stolen, 
and  the  buyer  was  compelled  to  restore  the  property  to  the 
true  owner.  The  buyer  sued  on  the  common  money  counts  ; 
and  the  defence  set  up  was,  never  indebted.  The  decision 

1  Morley  v.  Attenbourgh,  3  Ex.  600,  Banister,  17  C.  B.  N.  s.  708,  undertakes 
per  Parke,  B.  to  reconcile  Noy  with  his  decision. 

2  Noy  Maxims,  c.  42,  cited  supra,         8  Chapman   v.    Speller,    14    Q.    B. 
p.  372.    But  Erie,  C.  J.,  in  Eichholz  v.  621 . 
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was  to  the  point,  that,  under  the  circumstances  shown,  the 
buyer  could  recover  the  price  paid.1  The  form  of  action  was 
not  such  as  to  bring  to  a  direct  issue  the  question  of  a  buyer's 
further  right  to  recover  damages  as  for  breach  of  contract  in 
such  an  emergency. 

§  377.  The  Same  Subject.  —  The  English  authorities  actu- 
ally concede,  then,  that  the  buyer  may  recover  the  price  paid. 
But  whether  the  failure  of  the  seller's  title  involves,  too,  the 
breach  of  an  implied  warranty  of  title,  so  as  to  justify  dam- 
ages, is  a  matter  still  in  abeyance.  Some  still  later  cases 
intimate  doubts  whether  caveat  emptor  remains  the  general 
rule  of  law  as  to  title ;  but  they  decide  nothing,  the  facts 
either  showing  that  the  sale  was  not  by  one  who  offered  the 
goods  in  the  capacity  of  a  full  owner,  or  else  sufficiently  nega- 
tiving the  presumption  that  any  implied  warranty  of  title  was 
intended  to  be  given.2  But  to  revert  to  ElchJiolz  v.  Banister 
(which  presents,  perhaps,  the  one  satisfactory  state  of  facts 
upon  which  this  rule  is  rested  in  the  English  courts),  and  as- 
suming that  the  important  doctrine  which  it  promulgates  is 
not  to  be  hereafter  repudiated  by  some  higher  tribunal,  we 
cannot  but  observe  that  the  whole  animus  of  that  case  is  to 
sustain  the  principle  of  an  implied  warranty  of  title  on  the 
part  of  him  who  sells  a  chattel  as  its  owner.  The  judges 
read  separate  opinions ;  but  upon  this  point  they  were  all 
agreed.  And,  as  if  to  show  how  little  Morley  v.  Attenborough^ 
had  positively  declared  to  the  contrary,  Erie,  C.  J.,  drew 
his  argument  from  the  very  admissions  of  Parke,  B.,  in  that 
case.  "  In  all  ordinary  sales,"  says  Erie,  C.  J.,  "  the  party 
who  undertakes  to  sell,  exercises  thereby  the  strongest  act 
of  dominion  over  the  chattel  which  he  proposes  to  sell,  and 
would,  therefore,  as  I  think,  commonly  lead  the  purchaser  to 
believe  that  he  was  the  owner  of  the  chattel.  In  almost  all 
ordinary  transactions  in  modern  times,  the  vendor,  in  consid- 
eration of  the  purchaser  paying  the  price,  is  understood  to 
affirm  that  he  is  the  owner  of  the  article  sold."  In  this  Byles, 

1  Eichholz  v.  Banister,  17  C.  B.  N.  s.    P.  C.  127  ;  Bagueley  v.  Hawley,  L.  R. 
708.  2  C.  P.  625. 

2  Page  v.  Cowasjee  Eduljee,  L.  R.  1         8  3  Ex.  600,  cited  supra,  §  376. 
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J.,  concurs,  adding  :  "  It  has  been  stated,  over  and  over  again, 
that  the  mere  sale  of  chattels  does  not  involve  a  warranty  of 
title  ;  but  certainly  such  statement  stands  on  barren  ground, 
and  is  not  supported  by  one  single  decision  ;  and  it  is  subject 
to  this  exception,  that  if  the  vendor  by  his  acts  or  by  sur- 
rounding circumstances  affirm  the  goods  to  be  his,  then  he 
does  warrant  the  title." 1  To  these  statements  of  the  law  Mr. 
Benjamin  gives  ready  support,  while  yet  admitting  that  the 
English  doctrine  of  implied  warranty  of  title  is  still  involved 
in  doubt.2  "The  exceptions,"  he  says,  "have  become  the 
rule,  and  the  old  rule  has  dwindled  into  the  exception,  by 
reason,  as  Lord  Campbell  said,  '  of  having  been  well-nigh 
eaten  away.' "  3 

§  378.  Whether  a  Sale  implies  a  Warranty  of  Title  ;  Ameri- 
can Doctrine. —  (2d.)  The  American  doctrine.  American 
text- writers  maintain  a  distinction  which  our  courts  have  re- 
peatedly recognized,  —  namely,  between  chattels  which  are  in 
the  seller's  possession,  and  chattels  which  are  in  the  posses- 
sion of  some  one  else  ;  holding  that  in  the  former  case  there 
is  an  implied  warranty  of  title  on  the  seller's  part,  but  none 
in  the  latter.4  This  distinction,  which  the  later  English  cases 
appear  to  have  repudiated,  is  said  to  be  too  deeply  rooted 
in  our  law  to  be  easily  eradicated,  even  if  it  were  shown  to 
be  misconceived  in  its  origin.5  But  when  we  reflect  how 
little,  after  all,  the  precedents  have  established,  how  recently 
Eichholz  v.  Banister 6  was  decided,  and  what  a  considerable 
part  of  the  law  in  England  upon  this  subject  rested  previously 
upon  mere  dicta,  we  shall  be  slow  to  conclude  that  the  Amer- 
ican courts  have  found  a  safe  harbor.  There  are  recent  cases 
in  our  State  courts  which  tend  to  establish  this  preferable  doc- 
trine :  that  the  sale  of  personal  property  implies  a  warranty  of 


1  Eichholz  v.  Banister,  17  C.  B.  N.  s.  Story  Sales,  §  367  ;  2  Kent  Com.  478  ; 
708.  Scranton  v.  Clark,  39  N.  Y.  220  ;  Long 

2  Benj.   Sales,  bk.   4,    pt.   2,   c.   1,  v.  Hickingbotham,  28  Miss.  772 ;  Whit- 
§§  1,  2.  ney  v.  Hey  wood,  6  Cush.  86  ;  Fletcher 

8  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  2 ;  v.  Drath,  66  Mo.  126. 
Sims  v.  Marryat,  17  Q.  B.  281,  per  Lord         6  Benj.  Sales,  3d  ed.  Perk,  n.,  p.  459. 
Campbell.  6  17  c.  B.  N.  s.  708 ;  supra,  §§  376, 

4  Benj.  Sales,  bk.  4,  pt.  2,  c.  1,  §  3;  377. 
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ownership  in  the  seller,  unless  the  circumstances  are  such  as 
to  justify  a  contrary  presumption  ;  but  that  where  the  goods 
are  absolutely  in  a  third  person's  possession,  arid  neither  actu- 
ally nor  constructively  in  the  seller's,  this  is  a  strong  circum- 
stance against  implying  so  full  a  warranty.1  In  other  words, 
the  question  is  one  of  evidence,  without  any  clear-cutting 
distinction  in  respect  of  possession  by  this  or  that  party. 

For  what  is  meant  by  saying  that  chattels  are  not  in  the 
seller's  possession  ?  If  I  undertook  to  sell  you  a  horse  which 
some  one  else  was  known  by  both  of  us  to  possess  under  an 
adverse  claim  of  ownership,  the  inference  is  a  fair  one  that 
you  bought  my  title  subject  to  that  incumbrance,  running 
your  own  risks.2  Whether,  if  that  person's  claim  of  owner- 
ship failed,  and  you  got  possession,  and  then  got  dispossessed 
after  all,  because  some  new  party  turned  up  from  whom  the 
horse  was  originally  stolen,  I  should  be  liable  for  the  failure 
of  title,  appears  not  to  have  been  decided  ;  but,  as  it  seems, 
I  should  be  liable,  notwithstanding  I  sold  a  chattel  when  (as 
the  text-writers  say)  I  was  out  of  possession :  for  the  doc- 
trine concerning  sales  by  parties  out  of  possession  was  only 
meant  to  exclude  the  inference  of  warranty  against  the  pos- 
sessor's superior  title.  As  we  have  already  seen,  neither 
the  American  nor  the  English  cases  infer  a  warranty  of  title 
where  the  circumstances  should  repel  such  a  presumption ; 
while,  on  the  other  hand,  express  circumstances  may  raise  an 
express  warranty.  Even  as  to  the  seller's  possession  of  the 
chattel,  the  possession  of  the  seller's  warehouseman,  bailee, 
servant,  or  agent,  so  understood,  is  constructively  the  seller's 
own  possession,  and  the  presumption  must  be  accordingly ; 3 
and  such  is  the  rule,  even  where  an  owner  in  common  of 
personal  property,  which  is  in  possession  of  a  third  person  as 
bailee  of  all  the  owners,  sells  his  undivided  share.4  The 
distinction  between  chattels  in  and  out  of  the  seller's  pos- 

1  See  Sherman  v.  Champlain  Trans.  8  Dorr  v.  Fisher,  1  Cush.  273  ;  Hub- 
Co.,  31  Vt.  162 ;  Morton,  J.,  in  Shat-  bard  v.  Bliss,  12  Allen,  690 ;  Shattuck 
tuck  v.  Green,  104  Mass.  42;  Gross  v.  v.  Green,  104  Mass.  42;  Michel  y.Ware, 
Kierski,  41  Cal.  111.  3  Neb.  229. 

>2  See  Long  v.  Hickingbotham,  28         *  Shattuck  v.  Green,  104  Mass.  42. 
Miss.  272. 
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session  must,  then,  under  its  most  favorable  aspect,  be  a, 
narrow  one  to  rest  so  broad  a  statement  upon. 

Wherever  by  the  American  rule  the  seller  is  understood 
to  imply  a  warranty  of  title,  —  which  is  usually  the  case,  at 
any  rate,  where  he  sells  while  in  actual  or  constructive 
possession  of  the  thing,  —  he  is  liable  to  the  extent  of  in- 
demnifying the  buyer  against  dispossession  by  others.  And 
if  the  buyer  is  compelled,  in  order  to  retain  the  property,  to 
discharge  an  incumbrance  existing  at  the  time  of  the  sale,  he 
may  sue  the  seller  in  assumpsit  as  for  money  paid,  or  deduct 
from  the  purchase-money.1  If  an  express  warranty  of  title 
was  given  against  incumbrances,  all  the  more  surely  must 
the  seller  be  held  to  respond.2  "  Warranty  of  title  "  is  the 
term  constantly  employed  in  our  courts  to  meet  such  cases ; 
but  whether  meaning  that  damages  shall  be  computed  on  a 
different  footing  from  the  simple  reckoning  of  loss  of  con- 
sideration does  not  seem  to  have  received  any  particular 
attention.3 

It  would  appear,  that,  in  cases  which  imply  a  warranty  of 
title,  a  full  title  acquired  by  the  seller  after  sale  necessarily 

1  Sargent  v.  Currier,  49  N.  H.  310;  Kentucky  rule  see  Tipton  v.  Triplett, 

Harper  v.  Dotson,  43  Iowa,  232.     But  1  Met.  (Ky.)  570. 

see  Gross  v.  Kierski,  41  Cal.  Ill,  which  2  Atkins  v.  Hosley,  3  Thomp.  &  C. 
intimates  that  there  is  usually  no  breach  (N.  Y.  Supr.)  322;  Hahn  v.  Doolittle, 
of  the  warranty  until  actual  disposses-  18  Wis.  196.  And  see  Michel  v.  Ware, 
sion.  As  to  remedies,  see  more  gener-  3  Neb.  229 ;  Burgess  v.  Wilkinson,  13 
ally  c.  15,  post.  It  is  said  that  a  buyer  R.  I.  646.  See  Croninger  v.  Paige,  48 
cannot  generally  defeat  recovery  for  Wis.  229,  as  to  expressions  construed 
the  price  by  showing  that  the  property  into  a  warranty  that  the  article  sold 
is  owned  by  another,  unless  he  has  been  was  not  an  infringement  on  any  pat- 
ousted,  or  there  has  been  a  recovery  by  ent ;  supra,  §  373.  But  words  in  a 
the  true  owner;  but  that  fraud  or  de-  written  contract  importing  a  quit- 
ceit  in  the  seller  in  respect  of  title  will  claim  cannot  be  construed  into  a  war- 
defeatan  action  for  the  price.  Sweetman  ranty  of  title.  First  Nat.  Bank  v.  Loan 
v.  Prince,  62  Barb.  256 ;  Krumbhaar  v.  &  Trust  Co.,  123  Mass.  330 ;  Johnston 
Birch,  83  Penn.  St. 426 ;  Lintony.  Porter,  Harvester  Co.  v.  Bartley,  81  Ind.  406. 
31  111.  107.  In  some  States,  however,  3  A  warranty  of  title  is  as  readily 
ouster  or  eviction  of  the  buyer  is  not  so  to  be  implied  in  an  exchange  or  barter 
strongly  insisted  upon ;  and  the  buyer  as  upon  a  sale.  Supra,  §  201  ;  Hunt  v. 
may  stand  upon  his  defence  of  a  breach  Sackett,  31  Mich.  18  ;  Byrnside  v.  Bur- 
of  warranty.  Perkins  v.  Whelan,  116  dett,  15  W.  Va.  702;  48  Vt.  182.  It 
Mass.  542 ;  Gross  v.  Hennessey,  13  Al-  applies  to  a  prior  lien  or  incumbrance 
len,  389;  Gayu.Kingsley.il  Allen,  345;  on  the  property.  Sargent  v.  Currier, 
Word  v.  Cairn,  1  Head,  506.  For  the  49  N.  H.  310. 
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enures  to  the  buyer's  advantage.1  But  it  is  held  in  New 
York,  that  where  one  out  of  possession  makes  a  sale,  so  as 
not  to  be  liable  on  an  implied  warranty  of  title,  and  the 
chattel  subsequently  comes  to  his  possession  by  purchase, 
and  is  transferred  to  a  bona  fide  purchaser,  this  purchaser 
takes  the  title  absolutely  free  from  all  claim  on  behalf  of  the 
first  purchaser.2 

§  379.  Whether  a  Sale  implies  a  Warranty  of  Title ;  Rule  of 
Civil  Law.  —  (3d.)  The  rule  of  the  civil  law.  A  sale,  by  the 
civil  law,  always  carried  with  it  an  implied  warranty  against 
eviction.  We  are  to  bear  in  mind  that  the  maxim  of  Roman 
jurisprudence  made  the  sale  a  contract  not  rem  dare,  but 
prcestare  emptori  rem  habere  licere.  The  vendor  did  not 
bind  himself  to  transfer  to  the  buyer  the  property  in  the 
thing  sold ;  and,  when  the  contract  was  once  completed, 
possession  only  was  what  he  was  bound  to  deliver.  But 
vacua  possessio*  not  a  title  in  litigation,  was  herein  implied ; 
and  if  the  vendor  sold,  knowing  that  he  was  not  the  owner, 
and  so  wilfully  exposed  the  buyer  to  the  'danger  of  eviction, 
it  was  a  fraud ;  so  too,  after  the  sale,  he  remained  responsible 
to  warrant  and  defend  the  purchaser  against  eviction  from 
possession.  The  eviction  against  which  the  vendor  thus 
warranted  the  purchaser  was,  however,  an  actual  disposses- 
sion by  means  of  a  judgment ;  and  the  practice  was,  for  the 
purchaser,  whenever  sued  by  a  person  who  claimed  superior 
title,  to  cite  in  the  vendor,  and  give  him  an  opportunity  to 
defend  the  suit.3  The  French  civil  code  rigorously  enforces 
the  seller's  obligation  of  warranty  against  eviction  in  all 
cases.4 

§  380.  Miscellaneous  Warranties ;  Warranty  as  to  Quantity, 
Manufacturer's  Make,  etc.  —  Quantity  generally  enters  into  a 
sale  as  an  essential  ingredient  by  way  of  condition  precedent, 
rather  than  mere  warranty.  Thus,  if  one  orders  200  pounds 
of  sugar,  he  is  not  obliged  to  take  100  or  300  pounds  as  in 

1  Sherman  v.  Champlain  Trans.  Co.,    pt.  2,  c.  1,  §  2,  No.  82 ;  Benj.  Sales,  bk. 
31  Vt.  162.  2,  c.  7,  bk.  4,  pt.  2,  c.  1,  §  3. 

2  Scranton  v.  Clark,  30  N.  Y.  220.  '«  Civil  Code,  arts.  1625,  1629;  Benj. 
8  Story  Sales,  §  367 ;  Pothier  Vente,     Sales,  bk.  4,  pt.  2,  c.  1,  §  3. 
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fulfilment  of  the  sale  ;  nor  does  a  seller's  offer  of  200  pounds 
at  a  specified  price  bind  him  to  furnish  100  or  300  pounds  at 
the  same  rate.  But  parties  may,  and  often  do,  close  a  bar- 
gain without  insisting  so  strongly  upon  an  exact  quantity ; 
and  here  their  mutual  understanding  calls  for  a  corresponding 
interpretation.1 

Where  one  manufactures,  who  is  not  otherwise  a  dealer  in 
goods  ordered,  there  is  an  implied  condition  (sometimes  called 
a  warranty)  that  the  goods  furnished  shall  be  of  his  make.2 

§  381.  Summary  as  to  Implied  Warranty  and  Caveat  Emptor. 
—  The  preceding  review  of  cases  under  the  law  of  warranty 
tends  to  show  that  the  implied  warranty,  properly  so  called, 
of  sales,  concerns  itself  chiefly  with  quality ;  while  matters 
of  kind  and  quantity  as  fulfilling  a  buyer's  description  are 
brought  rather  within  the  rule  of  conditions  precedent.  Leav- 
ing out  questions  of  title,  the  judicial  confusion  appears  to 
have  chiefly  arisen  in  staying  the  disastrous  consequences 
which  attend  a  conventional  caveat  emptor, —  a  rule  which 
was  obviously  designed  by  the  fathers  of  the  common  law, 
not  to  trick  the  buyer  out  of  the  subject-matter  which  he  had 
bargained  for,  but  to  throw  him  upon  the  exercise  of  his  own 
mental  faculties  in  ascertaining  its  true  qualities  ;  not  to  give 
sellers,  as  a  class,  an  undue  advantage,  but  to  make  men  pur- 
chase with  their  wits  about  them.  Caveat  emptor  only  goaded 
the  buyer  in  case  he  had  misused  his  own  opportunities  of  in- 
spection ;  where  he  had  imprudently  trusted  to  good  luck  or 
the  seller's  scruples.  Did  the  minds  of  both  parties  meet 
upon  a  specific  thing,  such  as  a  horse,  a  sack  of  flour,  a  piece 
of  cloth,  or  an  article  of  furniture  ?  For,  in  the  olden  time, 
most  chattels  bargained  for  and  sold  were  of  this  simple 
character,  visible  and  tangible.  Then  the  buyer  could  not 
exonerate  himself  from  blame  if  'the  seller  had  given  him  a 

1  The  words  "  say  about "  a  desig-  Shepard  v.  Lynch,  26  Kans.  377 ;  10  Mo. 
nated  number,  "  more  or  less,"  and  App.  241 ;  Pembroke  Iron  Co.  v.  Par- 
similar  expressions,  do  not  (especially  sons,  5  Gray,  589.  And  see  McKay 
where  the  sale  is  of  a  specific  lot),  con-  v.  Evans,  48  Mich.  597  ;  also  §  389, 
stitute  a  warranty  as  to  quantity,  but  are  post ;  Brawley  v.  United  States,  6  Otto, 
words  of  expectation  and  estimate  only.  168. 
McConnel  v.  Murphy,  L.  R.  5  P.  C.  203 ;  2  Johnson  v.  Raytton,  7  Q.  B.  D.  438. 

380 


CHAP.    VI.]  WARRANTY.  §  381 

chance  to  handle,  examine,  poise,  talk  over,  such  attributes 
as  he  thought  fit,  and  ask  for  an  express  warranty  to  cover 
every  doubtful  point ;  the  seller  transferred  ownership  in  the 
specific  thing  ;  and  that  was  enough. 

But  if  the  circumstances  were  such  that  the  buyer's  oppor- 
tunity of  inspecting  its  qualities  must  necessarily  have  been 
deferred  ;  if,  for  instance,  something  had  to  be  made  to  order, 
or  an  article  had  to  be  procured  from  a  distant  market,  —  the 
situation  was  quite  different.  In  such  a  case  the  precise  sub- 
ject-matter which  should  eventually  fill  the  contract  was  not 
where  both  could  judge  of  it,  not  always  even  in  existence ; 
and  the  buyer  could  only  leave  his  order,  describing  what 
should  be  supplied  him,  and  detailing  its  character  at  pleas- 
ure ;  and  the  seller  was  to  furnish  something  of  correspond- 
ing description.  The  seller's  judgment  being  necessarily 
relied  upon,  and  the  description  given  by  the  buyer  being  a 
rule  of  guidance,  the  seller  was  bound  to  supply  what  in 
truth  answered  that  description,  and  was  so  salable  in  the 
market ;  the  nature  of  the  contract  called  for  so  much.  But 
here  the  seller's  duty  terminated ;  for  caveat  emptor  would 
throw  upon  the  buyer  all  additional  risks  as  to  quality  and 
the  inherent  fitness  of  such  a  thing  for  his  own  unexplained 
purposes ;  the  doctrine  further  suggesting,  that  so  soon  as  the 
buyer  had  an  opportunity  of  inspecting  the  article,  and  ascer- 
taining its  fair  compliance  with  his  description,  he  was  bound 
to  examine  and  reject  for  cause,  or  be  forever  held  to  his 
bargain  as  ad  idem  with  the  seller  in  all  respects. 

So  when,  at  a  much  later  stage,  merchants  took  up  the  prac- 
tice of  dealing  in  specific  commodities  by  bargaining  over  a 
representative  sample,  caveat  emptor  still  prevailed :  the  bulk 
furnished  should  correspond  with  the  sample,  to  be  sure  ;  but 
of  its  intrinsic  qualities  the  buyer  was  to  judge  by  testing 
the  sample,  and  using  all  the  precautions  in  his  power. 

Implied  warranty  of   quality  appears  to  be,  therefore,  a  • 
doctrine  by  no  means  at  variance  with  the  policy  of  caveat 
emptor ;  it  is  rather  the  reasonable  adaptation  of  that  policy 
to  emergencies :  for  still,  as  before,  the  subject-matter  deliv- 
ered by  the  seller  must  be  essentially  that  bargained  for; 
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while  upon  the  buyer  is  ever  cast  the  responsibility  of  taking 
heed,  to  the  extent  of  his  opportunity,  that  the  thing  which 
he  means  to  purchase  is  worth  all  he  agreed  to  pay  for  it.  It 
is  only  where  the  circumstances  of  the  transaction  are  such 
that  the  buyer  cannot  be  supposed  capable  of  making  an  intel- 
ligent inspection  of  the  thing  at  all,  and  discriminating  as  to 
its  true  qualities  for  himself,  but  must,  instead,  trust  to  the 
superior  discretion  and  opportunities  of  the  seller  (the  seller's 
vocation  here  importing  peculiar  skill  or  expert  knowledge 
in  supplying  the  thing  wanted),  or  where  the  seller  seeks  to 
defraud,  that  the  latest  cases  seem  to  depart  from  the  old 
rule  of  caveat  emptor ;  and  this,  after  all,  in  order  to  give  the 
particular  transaction  its  just  import,  consistently  with  main- 
taining the  general  maxim. 


CHAPTER  VII. 

DELIVERY. 

§  382.  Delivery  in  a  Sale  to  be  considered. — We  have  seen, 
in  the  course  of  the  preceding  chapter,  that  the  responsibili- 
ties of  warranty,  which  are  not  necessarily  confined  to  one 
or  another  of  the  parties  entering  into  a  mutual  agreement, 
rest*  for  all  practical  purposes,  under  the  law  of  sales,  upon 
the  seller  alone.  There  remains  to  be  considered  one  more 
duty  which  the  law  lays  upon  the  seller,  as  his  own  share  of 
the  burdens  attending  a  right  performance  of  the  contract  of 
sale  ;  namely,  delivery  of  the  subject-matter. 

§  383.  What  is  Delivery;  Numerous  Senses  of  the  Word. 
—  In  order  to  understand  this  subject  of  delivery  properly, 
we  must  discriminate  between  the  different  senses  in  which 
the  word  is  employed.  That  transfer  of  right  incidental 
to  every  sale,  whereby  at  a  certain  point  in  the  transaction 
the  property  and  risks  of  ownership  shift  from  one  party  to 
the  other,  is  sometimes  called  "  delivery  ;  "]  but  inaccurately, 
1  See  Parke,  J.,  in  Dixon  v.  Yates,  5  B.  &  Ad.  340. 
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we  think,  so  far  as  concerns  things  which  require  a  bodily 
transfer  in  execution  of  the  contract.  Handing  certain  goods 
to  the  buyer  is  an  act  by  no  means  contemporaneous  with  the 
abstract  passing  of  property  to  these  goods :  for,  as  we  have 
seen,  under  some  conditions,  the  property  will  pass  before  the 
buyer  gets  the  goods  into  his  possession ;  and  under  others, 
not  even  after  he  has  acquired  possession.1  The  corporeal 
tradition  stands  on  its  own  merits  ;  and  it  is  this  transfer  of 
the  possession  of  a  thing  from  one  party  to  another,  which, 
in  the  true  sense,  constitutes  a  delivery. 

But,  even  in  the  sense  of  a  transfer  of  possession,  there  are  in 
our  law  two  leading  senses  in  which  the  word  "  delivery"  may 
be  employed :  (1st)  to  denote  a  delivery  of  possession  in  per- 
formance of  the  contract ;  (2d)  to  denote  that  delivery,  which, 
as  the  correlative  of  actual  receipt  by  the  buyer,  is  constantly 
met  with  in  cases  arising  under  the  Statute  of  Frauds, — a 
statute  which,  in  its  peculiar  application  to  the  subject  of 
sales,  will  receive  an  extended  notice  hereafter.2  We  shall,  in 
this  chapter,  treat  of  delivery  in  the  first  and  more  natural 
signification  of  the  term.  Even  here,  we  shall  not  escape 
the  need  of  a  subdivision :  for  there  is  a  constructive  deliv- 
ery of  possession  which  the  law  frequently  admits  as  a  full 
performance  of  the  duty  of  delivery  on  the  seller's  part ; 
while  there  is  a  delivery  involving  a  total  and  unqualified 
surrender  of  possession  so  final  and  complete  as  utterly  to 
destroy  the  vendor's  lien.3  Of  the  extent  of  a  seller's  lien 
we  shall  treat  under  the  head  of  the  seller's  remedies:4  our 
present  concern  is  only  with  that  surrender  of  possession 
which  amounts  to  a  sufficient  fulfilment  of  the  seller's  duty 
of  performance ;  and  we  are  to  consider  the  subject  as  between 
the  sale  parties  themselves. 

To  avoid  logical  embarrassment,  therefore,  with  a  word  so 
fruitful  of  legal  definitions  as  "delivery,"  is  no  easy  matter. 
But  to  recapitulate  a  little  the  substance  of  former  chapters : 
A  bargain  of  specific  goods  having  been  completed,  there  be- 

1  Cf.  cs.  2  and  5,  supra.  8  See  Story  Sales,  §§  294,  295,  331 ; 

2  See  post,  cs.  9-11.  Benj.  Sales,  bk.  4,  pt.  2,  c.  2. 

*  See  post,  cs.  13,  14. 
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comes  at  once  a  "  delivery,"  or  rather  transfer  of  property : 
but  before  the  goods  are  actually  delivered,  so  as  to  constitute 
a  complete  "  delivery  "  of  possession,  the  buyer  is  expected 
to  pay  or  adjust  what  is  due,  the  seller  meantime  retaining  a 
lien  on  the  goods  for  his  price ;  though  when  the  seller  gives 
the  goods  to  the  buyer's  agent  or  carrier,  or  to  the  buyer  in 
person,  in  pursuance  of  the  sale,  the  case  presents  a  "  de- 
livery "  so  complete  as  to  divest  the  seller  of  his  lien.1  One 
last  right  may,  however,  be  exercised  by  the  original  owner, 
where  the  goods  are  still  in  transit,  and  the  buyer  proves 
insolvent,  —  namely,  that  of  stoppage  in  transitu;  and  of 
this  right,  as  well  as  the  lien,  we  shall  have  more  to  say 
hereafter.2  Such  is  the  sale  transaction  as  usually  developed 
in  the  English  law.  But,  in  the  United  States,  the  favorite 
sale  appears  to  be  that  with  a  transfer  of  title  conditioned 
upon  paying  or  securing  the  price,  where  "  delivery  of  pos- 
session "  precedes,  or  is  concurrent  with,  the  "  delivery  "  or 
transfer  of  title:  there  may  not  be  a  complete  "delivery" 
of  the  goods,  when  they  are  put  into  the  buyer's  custody  in 
expectation  of  payment,  in  the  sense  of  divesting  the  buyer 
either  of  his  title  or  of  his  lien.3  Either  aspect  is,  however, 
a  presumptive  one.  Nor  are  we  to  forget  that  weighing, 
measuring,  or  other  acts,  may  be  requisite  on  the  seller's  part 
to  put  the  chattels  into  a  deliverable  state  before  delivery 
can  take  place  at  all,  or  even  a  transfer  of  property  right.4 

§  384.  Seller's  General  Duty  of  Delivery  to  fulfil  Bargain.  — 
The  duty  of  the  seller  as  concerns  delivery  depends  in  any 
case  upon  the  express  or  implied  terms  of  the  contract,  which 
may  be  varied  or  extended  by  the  usage  of  trade  or  peculiar 
circumstances  attending  the  bargain  ;  and,  to  get  at  the  ex- 
tent of  this  duty,  we  must  search  out  the  real  intent  of  the 
contract.  Two  leading  kinds  of  contract  are  found :  one,  a 
sale  for  payment  on  delivery ;  the  other,  a  sale  on  credit. 
The  completion  of  the  contract  of  sale,  where  the  right  of 
property  has  passed,  leaves  the  buyer  free  to  take  possession : 
but  the  seller's  duty  to  deliver  possession  is  not  unqualified  ; 

1  Supra,  cs.  2,  4.  8  Supra,  cs.  2,  5. 

2  See  seller's  remedies,  post,  c.  14.  *  Supra,  c.  2 ;  Story  Sales,  §  296. 
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it  cannot  be  enforced  against  him  to  the  disregard  of  condi- 
tions precedent  or  concurrent  of  payment  on  the  buyer's 
part,  nor  so  as  to  absolve  the  latter  from  performing  such 
other  conditions  precedent  or  concurrent  as  the  contract  may 
have  embraced,  inconsistent  with  the  parting  of  possession  by 
the  seller.  In  sales  for  payment  on  delivery,  the  seller  is  not 
bound  to  deliver  possession  until  he  gets  payment ;  though, 
on  the  other  hand,  his  duty  requires  him  to  deliver  or  tender 
the  chattel  before  he  can  sue  for  non-payment.1  But,  again, 
the  sale  being  upon  credit,  where  nothing  is  agreed  upon  as 
to  the  time  of  delivering  the  chattel,  "  the  vendee,"  as  Bay- 
ley,  J.,  has  said,  "  is  immediately  entitled  to  the  possession, 
and  the  right  of  possession  and  the  right  of  property  vest  at 
once  in  him :  but  his  right  of  possession  is  not  absolute  ;  it  is 
liable  to  be  defeated  if  he  becomes  insolvent  before  he  ob- 
tains possession."  2  It  cannot  be  said  that  the  intent  of  any 
contract  requires  the  seller  to  surrender  final  possession  of 
the  goods  to  one  who  will  be  manifestly  unable  to  pay  for 
them. 

The  seller,  in  the  absence  of  a  contrary  agreement,  is  not 
bound  to  send  or  carry  the  goods  to  the  buyer :  it  is  enough 
that  he  stands  ready  to  deliver  them  whenever  the  buyer  sends 
for  them,  and  that  he  offers  no  improper  obstruction  to  their 
removal.3  But  the  contract  may  be,  and  frequently  is,  such 
as  requires  the  seller  to  forward  the  goods  to  the  buyer.4 
Once  more :  the  parties  may  have  mutually  manifested  an 
intention  that  the  seller  shall  make  delivery  conditional  upon 
the  performance  of  certain  acts  by  the  buyer ;  and  here  the 
principle  of  notice  would  apply.5  The  character  of  the  acts 
to  be  performed  on  either  side,  and  the  order  of  performance, 
may  be  inferred  under  any  circumstances  from  the  nature  of 

1  Supra,  c.  5;   Bloxam  v.  Sanders,          8  2  Kent  Com.  505;  Benj.  Sales,  hk. 

4  B.  &  C.  041,  per  Bayley,  J. ;  Story    4,  pt.  2,  c.  2;  Story  Sales,  §§  300,  301, 
Sales,  §§  299-303-,   Fell  v.  Muller,  78    312. 

Ind.  507.  4  story  Sales,  §  302.  ' 

2  Bloxam  ».  Sanders,  4  B.  &  C.  941,         e  Armitage  ?>.  Insole,  14  Q.  B.  728 ; 
per  Bayley,  J. ;  Tooke  v.  Hollingsworth,     Stanton  v.  Austin,  L.  R.  7  C.  P.  651 ; 

5  T.  R.  215 ;  Benj.  Sales,  bk.  4,  pt.  2,     Benj.  Sales,  bk.  4,  pt.  2,  c.  2 ;  supra,  c.  5 ; 
c.  2.     See,  as  to  the  seller's  remedies,    Posey  v.  Scales,  55  Ind.  282. 

post,  cs.  13,  14. 

VOL.  n.  25  385 


§  885          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

the  agreement;   the   law  favoring  a  natural  and  common- 
sense  interpretation. 

§  385.  As  to  the  Place  of  Delivery.  —  It  follows,  that,  as  to 
the  place  of  delivery,  the  law  presumes  a  delivery  of  the  chat- 
tels to  have  been  intended  at  the  place  where  they  were 
when  the  bargain  was  completed ;  and  the  seller  should  be 
ready  to  perform  accordingly.  To  quote  Chancellor  Kent : 
"  If  no  place  be  designated  by  the  contract,  the  general  rule 
is  that  the  articles  sold  are  to  be  delivered  at  the  place  where 
they  are  at  the  time  of  the  sale.  The  store  of  the  merchant, 
the  shop  of  the  manufacturer  or  mechanic,  and  the  farm  or 
granary  of  the  farmer,  at  which  the  commodities  sold  are 
deposited  or  kept,  must  be  the  place  where  the  demand  and 
delivery  are  to  be  made,  when  the  contract  is  to  pay  upon 
demand,  and  is  silent  as  to  the  place." 1  Such  being  the 
state  of  things,  it  is  not  incumbent  upon  the  seller  to  take 
the  goods  from  place  to  place  in  search  of  the  buyer ;  nor, 
indeed,  would  it  be  prudent  thus  to  expose  the  property  to 
hazard  and  increased  expense.2  On  the  other  hand,  as  every 
one  knows  who  goes  shopping  in  large  cities,  the  usual  course 
of  dealing  frequently  puts  the  seller  under  an  obligation  of 
sending  the  goods  to  his  customer's  house  or  place  of  busi- 
ness. Sometimes  the  seller  holds  himself  ready,  by  the  ex- 
press terms  of  the  contract,  to  send  the  chattels  to  the  buyer's 
address ; 3  and,  if  this  address  be  designated,  the  seller  must 
be  ready  to  make  appropriate  delivery  ;  but  if  the  buyer  fail 
to  designate  the  place  at  which  he  desires  delivery  made, 
as  he  ought  in  any  contract  of  this  kind,  the  seller  performs 
his  duty,  so  as  not  to  be  liable  for  breach,  by  having  the 
things  ready  on  his  own  premises  awaiting  information.4 
Wherever  a  place  of  delivery  is  definitely  agreed  upon,  the 
buyer  is  not  bound  to  accept  the  goods,  nor  the  seller  to 
tender  them  elsewhere ; 6  and  if  the  goods  at  the  time  of  sale 

1  2  Kent  Com.  505,  and  cases  cited;         2  Ib. ;  Benj.  Sales,  bk.  4,  pt.  2,  c.  2; 

Pothier  Traite'  des    Oblig.,   No.   512 ;  Story  Sales,  §§  307,  308,  391. 
Rice  v.  Churchill,  2  Denio,  145;  Smith         3  Devine  v.  Edwards,  101  111.  138. 
v.  Gillett,  60  111.  290;  Middlesex  Co.  v.         *  Lucas  v.  Nichols,  5  Gray,  300. 
Osgood,  4  Gray,  429 ;  Miles  v.  Roberts,         8  Story  Sales,  §  308.    Delivery  being 

34  N.  H.  263.  made  at  a  specified  place,  where  the 
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be  in  the  buyer's  own  possession,  and  under  his  control,  there 
is  presumed  to  be  no  other  place  of  delivery  agreed  upon, 
nor,  indeed,  any  formal  act  of  delivery  expected  at  all.1 

The  contract  of  sale  implies,  therefore,  a  license  to  the 
buyer  to  come  upon  the  seller's  premises  at  reasonable 
business-hours,  and  take  the  chattels  bargained  for,  if  no 
other  place  be  designated  as  the  place  of  their  delivery ; 
for,  were  it  otherwise,  the  seller  could  defeat  the  proper  per- 
formance of  the  contract.2  Wherever,  in  fact,  the  seller  is 
bound  to  have  them  at  a  designated  place  for  the  buyer  to 
take  possession,  giving  that  opportunity  for  taking  them 
would  appear  to  be  part  of  the  seller's  engagement.  When 
delivery  is  to  take  place  upon  a  third  person's  premises,  and 
the  chattels  are  there,  and  not  upon  the  seller's  own  prem- 
ises, the  third  person  must  attorn  to  the  buyer  as  his  bailee,  or 
else  deliver  possession  in  order  to  make  the  stipulated  delivery 
effectual ;  and  his  refusal  to  do  so  might,  under  some  cir- 
cumstances, involve  the  seller  in  a  breach  of  condition.3 
But  if  any  third  person  upon  whose  premises  the  chattels 
lie  gives  a  license  in  advance  to  the  seller  to  enter  and  take 
them,  or  attorns  in  advance  to  whomsoever  they  shall  be  sold, 
and  this  undertaking  enters  into  the  bargain  as  of  chattels 
to  be  delivered  on  his  premises,  he  cannot  withdraw  his 
implied  permission  afterwards.4 

§  386.  As  to  the  Time  of  Delivery.  —  As  to  the  time  of 
delivery,  the  law  supposes,  in  the  absence  of  evidence  to  the 
contrary,  a  reasonable  time ;  and,  whether  the  seller  or  buyer 
is  to  take  the  initiative,  reasonable  diligence  will  be  exacted, 
no  more,  no  less,  unless  a  definite  time  was  set.  But  if  a 

buyer  is  to  come  for  them,  as  by  rail  to  v.  Manley,  11  Ad.  &  E.  34;  McNeal  v. 

a  certain  point,  the  seller's  duty  is  per-  Emerson,  15  Gray,  384. 

formed,  and  presumably  the  title  and  3  Bentall  v.  Burn,  3  B.  &  C.  423; 

its  risks  are  transferred.     Supra,  §  252 ;  Wood  v.  Tassell,  6  Q.  B.  234. 

Sedgwick  v.  Cottingham,  54  Iowa,  512.  *  Salter  v.  Woollams,  2  M.  &  G.  650 ; 

And  see  Washburn  Co.  v.  Russell,  130  Wood  v.  Manley,  11  Ad.  &  E.  34.    If  the 

Mass.  543.  buyer  was  to  name  the  place  of  de- 

1  Shurtleff  v.  Willard,  19  Pick.  210 ;  livery  and  fails  to  do  so,  the  seller's 
Warden   v.   Marshall,    90    Mass.   305;  offer  of  readiness  to  perform  suffices 
Lake  v.  Morris,  30  Conn.  201.  for  his  own  duty.     Hunter  v.  Wetsell, 

2  McLeod  v.  Jones,  105  Mass.  403,  84  N.  Y.  649. 
per  Wells,  J.,  and  cases  cited;   Wood 
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definite  time  was  set,  this  is  of  the  essence  of  the  contract  as 
between  the  parties.1  What  is  a  "  reasonable  time "  will 
depend  upon  the  circumstances ;  and  in  investigating  this 
point  we  try  to  get  at  the  real  meaning  of  parties  who  have 
failed  to  express  themselves  distinctly,  not  to  discover  a 
touchstone  adapted  to  all  cases  alike.  When  a  written 
contract  of  sale  says  nothing  as  to  time,  it  may  be  shown, 
by  parol  evidence  of  the  facts  and  circumstances  attending 
the  transaction,  what  the  parties  thought  was  a  reasonable 
time  for  delivery:  but  it  cannot  be  thus  shown  that  any 
specific  time  was  agreed  upon,  for  this  would  be  to  super- 
sede the  written  instrument ;  nor  does  reasonable  time  nec- 
essarily mean  the  time  usually  taken  by  other  parties  to 
perform  a  similar  act.2  And  where  a  written  contract  stip- 
ulates for  delivery  in  a  "  reasonable  time,"  oral  proof  of 
a  contemporaneous  agreement  fixing  a  late  date  is  inad- 
missible.3 

Whether  a  written  contract  of  sale  expresses  the  time  or 
not,  its  language  may  yet  call  for  judicial  interpretation. 
Thus,  "  a  reasonable  time  "  necessarily  involves  longer  delay 
than  such  expressions  as  "directly,"  "  forthwith,"  or  "imme- 
diately ,"_  which  require  great  promptness;  especially  if  the 
seller  might  have  performed  according  to  his  promise,  or  else 
used  means  in  his  power  to  get  his  contract  modified.4  But 
the  literal  meaning  of  a  single  word  or  expression  must  some- 
times give  way  to  the  evident  intent  of  the  whole  instru- 
ment ;  and  hence  a  contract  to  deliver  "  forthwith  "  may  be 
found,  upon  comparison  with  a  corresponding  stipulation  for 
payment  within  fourteen  days,  to  mean  delivery  within  four- 
teen days.5  Though  a  meaning  more  analogous  to  "  within 

1  Higgins  v.  Delaware,  &c.  R.,  60    &c.  Co.,  3  Sumn.  530;  Atwood  v.  Cobb, 
N.  Y.  553;  Bolton  v.  Riddle,  35  Mich.     16  Pick.  227. 

13 ;  Kellara  v.  McKinstry,  69  N.  Y.  264.          »  Coon  v.  Spaulding,  47  Mich.  162. 
If  a  note  is  given  in  consideration  of  a          4  Duncan  v.  Topham,  8  C.  B.  225; 

delivery  on  the  day  the  note  is  dated,  Rommel  v.  Wingate,   103  Mass.  327 ; 

a  failure  to  deliver  at  that  date  consti-  Roberts  v.  Brett,   11  H.  L.  Cas.  337; 

tutes  a  failure  of  the  consideration  of  Isaacs  v.  Plaster  Works,  67  N.  Y.  124. 

the  note.      Corwith  v.  Colter,  82  III.  A  delay  of  nearly  two  months  is  held 

586.  unreasonably  long  in  Coon  v.  Spauld- 

2  Ford  v.  Cotesworth,  L.  R.  7  Q.  B.  ing,  47  Mich.  162. 

127 ;  Story,  J.,  in  Cocker  v.  Franklin,         6  Stainton  v.  Wood,  16  Q.  B.  638. 
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a  reasonable  time  "  is  imposed  by  the  latest  cases ; l  yet  a 
contract  to  deliver  goods  "as  soon  as  possible,"  according 
to  its  natural  import,  is  held  to  refer,  not  to  a  logical  pos- 
sibility, but  to  the  power  of  the  seller,  consistently  with  the 
proper  execution  of  his  prior  orders,  to  fulfil  the  stipulation.2 
The  word  "  month  "  generally  means  a  lunar  month  ;  though 
in  mercantile  contracts  understood  to  be  a  calendar  month, 
which  is  the  more  convenient  mode  of  reckoning.3  With 
reference  to  "  days,"  consecutive  days  are  meant,  inclusive 
of  Sundays,  unless  the  parties  are  shown  to  have  expressly 
intended  otherwise.  As  to  the  computation  of  time  in  deliv- 
eiy,  the  modern  rule,  which  has  a  general  legal  application, 
excludes  the  day  from  which  computation  begins ;  and  like- 
wise leaves  out  any  day  expressly  set  as  a  final  limit  under 
such  expressions  as  "  until,"  "  up  to,"  or  "  between."  An 
undertaking,  for  instance,  to  deliver  "  in  three  months  from 
April  2d,"  would  give  the  seller  July  2d  as  his  last  day  of 
delivery ;  but  his  promise  to  deliver  "  between  April  2d  and 
July  2d,"  or  at  any  time  "until  July  2d,"  will  oblige  him  to 
deliver  by  July  1st.4  Whether  "  to "  shall  be  taken  as  a 
word  of  like  exclusive  force  is  not  positively  settled:  the 
better  opinion  being,  that  it  has  sometimes  the  inclusive, 
and  sometimes  the  exclusive,  sense  ;  and,  further,  inclining  to 
give  the  benefit  of  a  doubt  to  the  party  charged  in  the  trans- 
action with  the  duty  of  performance.5  A  promise  to  deliver 

And  see  Neldon  v.  Smith,  36  N.  J.  L.  give  until  noon  of  the   16th.      Kirk- 

148,  as  to  "  immediate  delivery."  patrick  v.  Alexander,  60  Ind.  95. 

1  Hydraulic  Co.  v.  McHaffie,4  Q.  B.          *  Webb  v.  Fairmaner,  3  M.  &  W. 
D.  670 ;  3  McCrary,  190.  473 ;  Benj.    Sales,   bk.  4,  pt.  2,  c.  2 ; 

2  Attwood  v.  Emory,  1  C.  B.  N.  s.  Story  Sales,  §  310;  Farwell  r.  Rogers, 
110.  4  Cush.  460  ;  Atkins  v.  Boylston,  &c. 

3  Webb  v.  Fairmaner,  3  M.  &  W.  Ins.  Co.,  5  Met.  440 ;  People  r.  Walker, 
473 ;  Churchill  v.  Merchants'  Bank,  19  17  N.  Y.  502 ;  New  by  v.  Rogers,  40  Ind. 
Pick.  532 ;  and  see  Stat.  13  Viet.  c.  21,  9 ;  Pease  v.  Norton,  6  Greenl.  229. 

§  4,  which  sets  all  doubt  at  rest  in  Eng-  5  Conawingo  Co.  v.  Cunningham,  75 

land.     Other  local  statutes,  as  to  time  Penn.  St.  138.      Says  Agnew,  C.  J. : 

for  delivery,  may  be  found.     See  State  "This  question  cannot  be  decided  by 

v.  King,  44  Mo.  238;   42  &  43  Viet,  cases  which  interpret  dubious  expres- 

c.  59,  cited  Benj.  Sales,  bk.  4,  pt.  2,  sions  in  laws  or  rules  of  court,  in  order 

c.  2.  to  preserve  rights  or  fulfil  special  pur- 

An  agreement   to  deliver  "during  poses.     What  we  are  concerned  with 

the  first  half"  of  August  is  held  to  here  is  in  ascertaining  the  meaning  of 
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"  on  or  before  "  such  a  day  is  held  in  some  of  the  United  States 
to  give  the  seller  the  whole  of  that  day  to  make  delivery ; l 
but  whether  "on"  shall  be  taken  as  a  word  of  inclusive 
or  exclusive  force  in  such  a  connection  is  still  a  matter  of 
controversy  in  England.2 

§  387.  The  Same  Subject.  —  In  relation  to  the  hour  of  the 
last  day  which  the  law  sets  as  the  final  limit  for  punctual 
delivery,  Startup  v.  McDonald  is  a  learned  authority,  which 
supports  this  distinction  as  a  matter  of  law,  —  that,  where  a 
thing  is  to  be  done  anywhere,  a  tender  at  a  convenient  time 
before  midnight  is  sufficient ;  but  that  where  the  thing  is  to 
be  done  at  a  particular  place,  and  the  law  implies  a  duty  on 
the  part  of  the  other  party  to  attend,  that  attendance  is  to 
be  by  daylight,  and  a  convenient  time  before  sunset.3  But 
the  customary  hours  of  business  with  reference  to  the  class 
of  transactions  in  question  and  the  place  of  delivery  ought, 
we  think,  to  be  regarded,  so  as  to  permit  of  one's  perform- 
ance even  after  sundown,  wherever  the  other  party  may, 
without  unusual  delay  in  closing  his  day's  business,  give 
attendance  to  such  duty  as  the  law  exacts  from  him  in 
return.4 

§  388.  As  to  the  Quantity  to  be  delivered ;  The  Terms  of 
the  Contract  determined.  —  We  next  consider  the  quantity 
which  the  seller  is  bound  to  deliver.  How  much  shall  be 
delivered,  depends  upon  the  terms  of  the  contract ;  and,  as 
a  rule,  the  seller  must  deliver  just  what  he  has  bargained  to 

the  parties  in  this  particular  contract.          2  See  Coddington  v.  Paleologo,  L. 

The  preposition   to  is  properly  appli-  R.  2  Ex.   193,  where   the   court  was 

cable  to  place  or  position,  while  till  or  equally  divided  on  this  question. 
until  properly  applies  to  time.     Yet  to         8  Startup  v.  McDonald,  6  M.  &  G. 

is  in  common  parlance,  and  sometimes  693.     Arid  see  McCiartey  v.  Gokey,  31 

in  legal  phraseology,  applied  to  time.  Iowa,  505. 

It  has  also  various  significations  indi-          4  Ib. ;  Benj.  Sales,  bk.  4,  pt.  2,  c.  2; 

eating  toward,  to,  and  into.     In  regard  Story    Sales,    §    310.     In   considering 

to  time  it  often  indicates  a  coming  or  time  for  the  other  party  to  perform  his 

passing  into  a  day,  as  well  as  arrival  duty,   it   should   be  remembered   that 

at  it."      Merchandise   being  here   de-  goods  should  be  delivered  or  tendered 

liverable  "at  any  time  from  this  date  in  season  to  permit  the  buyer  to  re- 

to  December  31st,"  it  was  held  that  ceive,  examine,  or  otherwise  perform 

the  seller  had  the  whole  of  December  what  is  incumbent  upon  him  to  com- 

31st  in  which  to  deliver.  plete  the  sale  within  the  time  speci- 

1  Adams  v.  Dale,  29  Ind.  273.  fied. 
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deliver,  —  no  more,  arid  no  less.  He  has  no  right  to  mix 
the  goods  ordered  with  others  not  ordered,  and  so  put  the 
buyer  to  the  alternative  of  taking  the  whole,  or  selecting 
his  portion ;  nor,  in  general,  to  deliver  a  quantity  in  excess 
of  that  ordered.1  The  delivery  of  fifteen  hogsheads  of  wine, 
where  ten  were  bargained  for,  justifies  the  buyer  in  refusing 
acceptance.2  And,  even  where  crockery-ware  was  sent 
packed  in  a  crate  with  other  crockery  of  a  different  pattern, 
the  court  held  that  mixing  the  latter,  which  the  buyer  had 
not  ordered,  with  the  former,  the  true  subject-matter  of  the 
sale,  was  a  violation  of  the  seller's  duty,  even  though  the 
two  sets  were  perfectly  distinguishable.3 

If  delivery  in  excess  of  the  contract  be  a  dereliction  of  duty 
on  the  seller's  part,  still  more  so  is  the  delivery  of  a  less 
quantity  than  that  bargained  for  ;  since,  in  this  case,  no  such 
simple  act  as  separation  could  put  the  parties  where  they 
had  agreed  to  stand.  Where  less  than  the  quantity  sold  is 
delivered,  the  buyer  may  pointedly  refuse  to  accept,  on  the 
ground  of  the  seller's  non-performance  of  a  condition  pre- 
cedent ; 4  though  doubtless,  if  he  really  accepts  part  as  a 
substantial  performance  of  the  contract,  he  renders  himself 
accountable  for  its  value.6  If  only  a  portion  under  an  entire 


1  Benj.  Sales,  bk.  4,   pt.   2,   c.   2; 
Dixon   v.  Fletcher,  3   M.  &   W.  146; 
Rommel  v.  Wingate,  103  Mass.  327; 
Hart  v.  Mills,  15  M.  &  W.  85;  Cunliffe 
v.  Harrison,  6  Ex.  903;   Nicholson  v. 
Bradfield  Union,  L.  R.  1  Q.  B.  620; 
Chandler  v.  De  Graff,  27  Minn.  208; 
Croninger  v.  Crocker,  62  N.  Y.  151; 
Reuter  v.  Sala,  4  C.  P.  D.  239. 

2  Cunliffe  v.  Harrison,  6  Ex.  903. 

»  Levy  v.  Green,  8  E.  &  B.  575.  Cf . 
Nicholson  v.  Bradfield  Union,  supra, 
where  there  was  a  complete  mixture 
with  the  portions  undistinguishable. 
Levy  v.  Green,  which  lights  the  rule  on 
its  outer  edge,  shows  us,  that,  even  in 
so  small  a  matter  as  throwing  the  onus 
of  an  easy  selection  upon  the  buyer, 
the  seller  runs  perilous  risks  when  he 
transcends  the  terms  of  the  contract: 
he  may  doubtless  separate  the  excess 
if  he  pleases,  and  tender  seasonably 


what  was  bargained  for ;  but  he  can- 
not so  deliver  as  to  force  the  buyer  to 
assume  a  responsibility  which  the  con- 
tract never  meant  should  rest  upon  him. 
See  as  to  confusion  of  goods,  supra, 
§§  42-52.  But  see  Iron  Cliffs  Co.  v. 
Buhl,  24  Mich.  86,  where  a  larger  mass 
of  iron  ore  was  piled  at  the  point  of  de- 
livery than  was  contracted  for,  and  the 
buyer  might  have  easily  taken  his  con- 
tract quantity  from  the  pile.  And  see 
§  394,  post. 

*  Morgan  v.  Gath,  3  H.  &  C.  748 ; 
Benj.  Sales,  bk.  4,  pt.  2,  c.  2;  Wad- 
dington  v.  Oliver,  2  B.  &  P.  N.  R.  61 ; 
Oxendale  v  Wetherell,  9  B.  &  C.  386; 
Rockford,  &c.  R.  R.  Co.  v.  Lent,  63  111. 
288;  Wright  v.  Barnes,  14  Conn.  518; 
Smith  v.  Lewis,  40  Ind.  98;  Marland 
v.  Stanwood,  101  Mass.  470. 

5  Oxendale  v.  Wetherell,  9  B.  &  C. 
386  -,  Haines  v.  Tucker,  50  N.  H.  307. 
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contract  was  seasonably  delivered,  the  buyer  may  refuse  to 
receive  the  residue.1  But,  until  the  period  of  delivery  has 
elapsed,  the  seller  has  the  opportunity  of  remedying  errors, 
and  making  up  a  deficiency  ;  and  the  buyer  is  not,  meanwhile, 
put  to  his  election  between  returning  the  portion  tendered 
on  the  ground  of  non-performance  and  keeping  it  to  be  paid 
for.2  So,  if  the  contract  was  for  a  certain  quantity  to  be 
delivered  in  parcels  from  time  to  time,  the  parcels  first  deliv- 
ered may  be  returned  if  the  seller  fails  to  deliver  the  latter 
parcels  as  promised ;  for,  when  the  period  of  delivery  has 
elapsed,  we  may  ask  whether  the  total  amount  contracted  for 
is  already  delivered.3 

§  389.  The  Same  Subject;  Substantial  rather  than  Literal 
Compliance  required  ;  Expressions  "  More  or  Less,"  etc.,  construed. 
—  But,  under  any  circumstances,  substantial  compliance  with 
the  contract,  rather  than  literal  fulfilment,  is  what  the  law 
favors ;  and,  where  the  contract  itself  permits  of  some  lati- 
tude of  construction  as  to  the  quantity  which  the  seller  is  to 
furnish,  the  courts  will  avail  themselves  of  the  opportunity 
to  give  him  a  fair  margin,  while  sedulous  that  the  buyer 
suffers  no  detriment.  Such  expressions  as  "more  or  less," 
u  about,"  and  the  cautious  words  "  say  about,"  are  words  of 
estimate  and  expectation  only,  which  mark  the  seller's  pur- 
pose riot  to  bind  himself  to  any  precise  quantity,  but  merely 
to  keep  reasonably  close  to  the  amount  named.4  Thus  a 
contract  of  sale  of  "  say  about  six  hundred  spars  "  is  sub- 
stantially satisfied  by  a  delivery  of  four  hundred  and  ninety- 
six  spars,  where  the  contract  covered  all  the  spars  of  a  certain 
description  out  of  a  specified  lot,  and  this  proved  the  whole 
quantity.5  The  full  import  of  such  expressions  is,  however, 
a  matter  often  of  great  doubt,  where  no  criterion  of  quantity 


1  Wilson  v.  Wagar,  26  Mich.  452.  377 ;  Cross  v.  Eglin,  2  B.  &  Ad.  106 ; 

2  Cf.    Waddington    v.    Oliver,   and  supra,  §  380;    Moore  v.  Campbell,  10 
Oxendale  v.  Wetherell,  supra.  Ex.  323.     And  see,  as  to  bills  of  lading, 

8  Oxendale  v.  Wetherell,  9  B.  &  C.  Tamvaco  v.  Lucas,  1  E.  &  E.  581,  592. 

386 ;  Haines  v.  Tucker,  50  N.  H.  307.  See  Cash  v.  Hinkle,  36  Iowa,  623,  as  to 

4  McConnel  v.  Murphy,  L.  R.  5  P.  C.  "  average  weight." 

203 ;  Pembroke  Iron  Co.  v.  Parsons,  5         6  McConnel  v.  Murphy,  L.  R.  6  P. 

Gray,  589 ;  Shepard  v.  Lynch,  26  Ivans.  C.  203. 
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can  be  gathered  from  other  parts  of  the  contract  to  which 
the  estimate  relates.1 

To  adjust  the  respective  rights  of  parties  under  a  contract 
which  provides  for  delivery  by  quantity  is  a  task  of  great 
delicacy.  The  natural  meaning  of  the  words  employed 
should  be  taken,  unless  exceptional  circumstances  favor 
a  different  rule ;  and  the  spirit  of  the  transaction  should 
always  be  regarded.  Thus,  where  "  a  small  cargo  "  of  wood, 
"in  all  about  sixty  cubic  fathoms,"  is  ordered,  a  delivery  of 
the  whole  loading  of  the  ship  would  be  exacted,  though 
amounting  in  fact  to  eighty-three  fathoms,  rather  than  suffer 
the  seller  to  set  apart  sixty  fathoms  upon  unloading  the  ship, 
and  tender  this  amount  only.2  The  courts  are  not  seldom 
confronted  with  writings  of  doubtful  import,  where  the 
irresistible  conclusion  must  be  that  the  parties  did  not  un- 
derstand their  own  bargain  ;  and,  after  protracted  litigation, 
the  case  will  be  decided  upon  its  special  merits,  without 
adding  anything  valuable  to  general  principles. 

§  390.  Rule  as  to  Delivery  by  Instalments,  etc.  —  A  contract, 
for  instance,  which  provides  for  delivery  by  equal  instalments, 
may,  under  the  postponement  from  time  to  time  of  full  peri- 
odical performance  with  the  buyer's  assent,  and  the  substitu- 
tion of  new  terms  by  mutual  consent,  become  at  last  a  riddle 
to  solve ;  though  here,  whatever  the  modifications  of  a  con- 
tract not  rescinded,  the  seller  still  remains  bound  to  make 
delivery  at  some  reasonable  time,  and  hence  cannot  rightfully 
refuse  performance  altogether.3  A  contract  of  sale  which 
is  silent  as  to  the  quantity  to  be  delivered  of  each  of  various 
kinds  enumerated,  or  which  fails  to  specify  how  much  shall 
be  delivered  at  each  of  certain  fixed  periods,  binds  the  seller 

1  See  Bourne  v.  Seymour,  16  C.  B.    for  such  cases  are  stated  at  length  by 
337 ;   Benj.    Sales,  bk.  4,  pt.  2,  c.  2 ;     Mr.  Justice  Bradley. 
Robinson  y.  Noble,  8  Pet.  181.  2  Kreuger  v.  Blanck,  L.  R.  5  Ex.  179. 

The  meaning  of  expressions  like  3  Tyers  v.  Rosedale,  &c.  Iron  Co., 
those  of  the  text  is  considered  in  late  L.  R.  10  Ex.  195  (Ex.  Ch.)f  reversing 
English  cases.  Morris  v.  Levison,  1  C.  s.  c.  L.  R.  8  Ex.  305.  And  see  Ireland 
P.  D.  155 ;  McLay  v.  Perry,  44  L.  T.  v.  Livingston,  L.  R.  5  H.  L.  395 ;  Nel- 
N.  s.  152.  In  Brawley  v.  United  States,  don  v.  Smith,  36  N.  J.  L.  148;  O'Neill 
6  Otto,  168,  171,  rules  of  construction  r.  James,  43  N.  Y.  84 ;  Bergheim  v.  Iron 

Co.,  L.  R.  10  Q.  B.  319. 
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to  deliver  the  full  amount  within  the  full  period,  but  naturally 
leaves  the  quantity  of  each  kind  or  of  each  delivery  at  his 
option.1 

A  partial  delivery  of  goods  under  an  entire  contract,  even 
though  delivery  of  the  residue  has  been  rendered  impossible 
under  circumstances  which  exempt  the  seller  from  full  per- 
formance, will  not  (apart  from  a  waiver  on  the  buyer's  part) 
enable  him  to  enforce  part  performance  against  the  buyer.2 
But  whether  a  given  contract  shall  be  deemed  an  entire  one 
with  partial  deliveries,  or  as  providing  for  a  separate  sale  of 
each  lot,  is  a  matter  of  construction.3 

§  391.  As  to  the  Manner  of  Delivery  ;  General  Principles.  — 
Now  as  to  the  manner  of  making  delivery.  Separation, 
selection,  setting  apart  for  the  buyer,  —  all  these  ideas  are  asso- 
ciated with  the  act  of  delivering  chattels  not  specifically  sold  ; 
and,  beyond  this,  the  extent  of  the  seller's  duty  as  prescribed 
by  law  will  depend  upon  circumstances,  —  the  character  of 
the  property,  its  situation,  and  the  consideration  whether  the 
contract  obliges  him  passively  to  let  the  buyer  take  them,  or 
actively  to  forward  them  to  him.4  A  mere  offer  to  deliver  is 
not  a  sufficient  compliance  with  the  seller's  engagement,  to 
enable  him  to  enforce  his  rights  against  the  bujer:  there 
must  be  either  actual  or  constructive  delivery,  and  at  least  an 
actual  tender  of  the  thing.5  But  where  the  goods  are  pon- 
derous, or  where  they  are  not  in  the  seller's  own  custody,  the 
law  requires  only  that  they  shall  be  put  under  the  buyer's  ab- 
solute power,  and  that  the  seller  surrender  whatever  indicia 
of  title  are  requisite  to  enable  the  buyer  to  take  full  posses- 
sion ;  which  constitutes  constructive  or  symbolical  delivery.6 

1  Metz  v.  Albrecht,  52  111.  491.  Sales,  bk.  4,  pt.  2,  c.  2 ;  Story  Sales, 

2  Kein  v.  Tupper,  52    N.  Y.  650;     §  311  ;  1  Sch.  Pers.  Prop.  §§  87,  88; 
Story  Sales,  §  387.     And  see  next  c.         Chaplin  v.  Rogers,  1  East,  192,7*r  Lord 

8  See  Veerkarnp  v.  Hulburd  Co.,  58  Ellenborough ;  Ellis  y.  Hunt,  3  T.  R. 

Cal.  229;  Gardner  v.  Clark,  21  N.  Y.  464;  Thompson  v.  Baltimore,  &c.  R., 

399 ;  Couston  v.  Chapman,  L.  R.  2  Sc.  28  Md.  396.  The  symbol  employed 

App.  250.  must  have  been  delivered  with  a  suit- 

4  2  Kent  Com.  499, 500 ;  Benj.  Sales,  able  mutual  intention  of  making  a  con- 

bk.  4,  pt.  2,  c.  2;  Story  Sales,  §  311;  structive  sale.  Delivery  of  the  brass 

1  Sch.  Pers.  Prop.  §§  87,  88.  knobs  worn  by  oxen  is  not  presumably 

6  See  Webber  v.  Minor,  6  Bush,  463.  a  symbolical  delivery  of  the  oxen  them- 

6  2    Kent    Com.    499,    500;    Benj.  selves.     Clark  v.  Draper,  19  N.  H.  419. 
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These  principles  of  familiar  application  in  chattel  transfers 
have  already  been  marked  ;  nor  does  delivery  under  a  sale 
differ  in  any  essential  respect,  save  intent,  from  that  under  a 
gift.  "The  law,"  as  was  remarked  in  a  recent  case,  "re- 
quires good  faith  and  such  acts  only  as  are  practicable  ac- 
cording to  the  character  of  the  thing  tendered  and  the  nature 
of  the  business."  l 

§  392.  Indicia  of  Title;  Delivery  of  Bill  of  Sale  or  other 
Documents.  —  Among  the  indicia  of  title  which  the  seller  may 
deliver  or  tender  in  fulfilment  of  his  obligation  under  the 
contract  is  the  bill  of  sale  of  a  vessel,  which  has  long  been 
held  a  sufficient  delivery,  by  way  of  symbol,  of  a  vessel  still 
at  sea.2  So,  too,  bills  of  lading,  and  various  instruments  in 
the  nature  of  delivery  orders  addressed  to  warehousemen  and 
other  third  parties  who  hold  possession  of  the  goods,  will  suf- 
fice when  transferred  in  such  form  as  to  make  the  goods  in 
another's  custody  deliverable  to  the  buyer ;  and  the  delivery 
or  tender  of  such  documents  may  constitute  such  a  sufficient 
performance  on  the  seller's  part  as  to  defeat  any  action 
against  him  for  non-delivery  of  the  goods  ;3  though  the  seller's 
lien  for  non-payment  or  right  of  stoppage  in  transitu  might 
not  have  been  extinguished.4 

But  wherever  delivery  of  possession  of  corporeal  chattels  is 
given  conformably  to  the  contract  of  sale,  a  bill  of  sale  (except 
as  to  vessels)  is  unnecessary,  —  or,  at  all  events,  such  an  instru- 
ment serves  merely  as  evidence  of  the  transfer,  in  connection, 
it  may  be,  with  a  receipt,  or  perhaps  notice  of  the  price.6 

§  393.  Other  Instances  of  Constructive  Delivery.  —  Another 
sort  of  constructive  delivery  is  that  of  a  part  for  the  whole, 


1  Hayden  v.  Demets,  53  N.  Y.  426, 
percuriam. 

2  Atkinson  v.  Mailing,  2  T.  R.  462  ; 
Gardner  v.   Rowland,  2  Pick.  602;   1 
Sch.  Pers.  Prop.  §305;  Story  Sales, 
§311. 

»  Salter  v.  Woollams,  2  M.  &  G.  650 ; 
Wood  v.  Manley,  11  Ad.  &  E.  34  ;  First 
Nat.  Bank  v.  Dearborn,  115  Mass.  219; 
Davis  v.  Jones,  3  Houst.  68 ;  Hayden 
v.  Demets,  53  N.  Y.  426;  Russell  y. 


Carrington,  42  N.  Y.  118;  Gibson  v. 
Stevens,  8  How.  399;  McKee  v.  Gar- 
celon,  60  Me.  167. 

4  See  infra,  as  to  seller's  remedies, 
c.  14.  A  sale  of  hay  was  held  to  have 
taken  place,  with  all  the  acts  requisite 
on  the  seller's  part,  upon  an  interchange 
of  writings,  in  Shepard  v.  Lynch,  26 
Kans.  377.  And  see  Endicott,  J.,  in 
Harlow  v.  Hall,  132  Mass.  232. 

6  Gatzweiler  v.  Morgner,  61  Mo.  47. 
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where  the  goods  are  scattered  about  in  various  places,  and 
the  simultaneous  delivery  of  each  part  is  impracticable.1  In 
short,  wherever  the  seller  has  not  expressly  bound  himself  to 
special  activity  in  placing  the  chattels  within  the  buyer's  con- 
trol and  dominion,  he  will  have  performed  his  part  by  giving 
the  buyer  every  opportunity  of  taking  possession  which  the 
nature  and  situation  of  the  property  fairly  demand.2 

Hayden  v.  Demets,  a  New  York  case,  illustrates  the  rule 
of  constructive  delivery.  The  contract  of  sale  was  for  fifty 
thousand  pounds  of  copper,  to  be  delivered  at  a  certain  time ; 
the  price  was  stated  as  cash,  to  be  paid  on  delivery.  On  the 
day  specified,  the  seller  tendered  warehouse  receipts  of  copper 
to  the  amount  of  forty-nine  thousand  nine  hundred  and  sixty- 
six  pounds :  he  offered  to  pay  the  warehouse  charges,  or  have 
them  deducted  from  the  price  payable  ;  also  to  deliver  the 
copper  itself,  if  required.  He  had  more  copper  on  hand,  suf- 
ficient to  make  up  the  slight  difference.  The  buyer  did  not 
object  on  the  spot  to  the  mode  of  tender,  nor  to  the  amount 
tendered ;  but  declined  to  accept,  solely  on  the  ground  that 
he  had  not  the  money  to  pay  for  the  copper,  and  asked  an 
extension  of  time.  The  seller  thereupon  sued  upon  the  con- 
tract; and  it  was  held,  sustaining  the  suit,  that  this  tender 
was  sufficient.  Even  if  any  objections  to  the  form  or  amount 
of  the  tender  existed,  added  the  court,  the}'  had  been  waived 
by  the  buyer.3 

§  394.  Where  Buyer  waives  Complete  Delivery.  —  This  last 
remark  suggests  that  the  buyer's  conduct  may  be  such  as  to 
preclude  him  from  complaining  that  the  tender  was  insuffi- 
cient. A  delivery  of  forty-nine  thousand  nine  hundred  and 
sixty-six  pounds  of  copper  might  not,  strictly  speaking,  have 
fulfilled  an  engagement  to  deliver  fifty  thousand  pounds  ;  but, 
had  the  buyer  complained  that  this  was  less  than  the  amount 

1  Story  Sales,  §  311 ;  Pratt v.  Chase,  modern  practice,  to    be   delivered  or 
40  Me.  269 ;  Phelps  v.  Cutler,  4  Gray,  transferred,  as  well  as  the  goods  them- 
181.  selves.     See  Carriers  in  general  under 

2  With  regard  to  a  constructive  de-  Schoul.  Bailments ;   Barber  y.  Taylor, 
livery  sufficient  as  against  creditors  and  6  M.  &  W.  527 ;  post,  c.  14. 

third  persons,  see  post,  §§  395,  616.  a  Hayden  v.  Demets,  53  N.  Y.  426. 

But  where  goods  are  put  on  water     See  supra,  §  388. 
or  railway  transit,  a  bill  of  lading  is,  in 
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bargained  for,  the  seller  stood  ready  to  make  up  the  slight  de- 
ficiency on  the  same  day.  And,  once  again,  were  it  not  clear 
that  the  seller  had  a  right  to  tender  warehouse  receipts  in- 
stead of  the  metal  (a  question  which  reference  to  business 
usage  in  aid  of  the  contract  would  probably  have  determined), 
he  was,  at  all  events,  prepared  to  tender  the  copper  itself, 
if  the  buyer  insisted  upon  it.  We  may  lay  it  down,  per- 
haps, that  where  there  is  doubt  whether  constructive  delivery, 
instead  of  actual  delivery,  truly  fulfils  the  terms  of  the  con- 
tract, a  constructive  delivery  or  its  tender,  with  an  offer  in 
the  alternative  to  make  actual  delivery,  is  sufficient  perform- 
ance on  the  seller's  part,  unless,  at  the  time,  the  buyer  objects 
to  the  mode.1 

In  other  respects  a  buyer  may  waive  his  right  to  a  complete 
delivery.2 

§  395.  Effect  of  Delivery  as  concerns  Third  Parties.  —  The 
effect  of  delivery  is  often  considered  with  reference  to  the 
rights,  not  of  buyer  and  seller  alone,  but  of  third  persons, 
such  as  attaching  creditors  and  subsequent  purchasers.  Such 
cases  should  be  carefully  distinguished  from  those  now  under 
consideration.  For,  as  between  buyer  and  seller,  property 
may  often  pass  without  actual  delivery  of  the  goods ;  one  may 
be  estopped  to  deny  the  validity  of  his  own  sale;  and  the 
seller  performs  his  duty  of  delivery  sufficiently  by  tendering 
the  subject-matter  for  acceptance.  But  cases  which  involve 
the  rights  of  third  persons  usually  require  something  more,  — 
a  complete  delivery ;  acceptance  by  the  buyer  ;  an  actual  and 
substantial  change  of  possession  between  the  parties  ;  a  trans- 
fer not  only  of  property  rights  or  indicia,  but  of  the  thing 
itself.3  On  the  other  hand,  as  to  a  transfer  of  property  right, 

1  Hayden  v.  Demets,  53  N.  Y.  426.  Gray,  55;  Veazie  v.  Somerby,  5  Allen, 
And  see  Alexander  v.  Gardner,  1  Bing.  280 ;  Wright  v.  Vaughn,  45  Vt.  369 ; 
N.   C.  671;  Iron   Cliffs   Co.  v.   Buhl,  Garman  r.  Cooper,  72  Penn.  St.  82; 
42   Mich.  86;    49   Ala.   309;    Knights  supra,  §§  111,  270;  McKee  v.  Garcelon, 
v.   Wiffen,  L.  R.  5  Q.  B.  660 ;   c.  8,  60  Me.  165 ;  Morgan  v.  Taylor,  32  Tex. 
infra.  363.     Delivery  of  a  bill  of  sale  will  not 

2  See  next  c. ;  Avery  v.  Willson,  81  suffice  as  against  third  persons  (inde- 
N.  Y.  341.  pendently  of  registry  statutes),  where 

8  See,  as  to  delivery  against  the  actual  delivery  is  possible.  Burge  v. 
seller's  creditors,  Bullard  v.  Wait,  16  Cone,  6  Allen,  412 ;  Solomons  v.  Ches- 
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less  might  be  required  ;  for  a  title  might  pass  as  against  cred- 
itors of  the  seller,  where  something  further,  such  as  an  oppor- 
tunity to  inspect,  might  still  be  exacted  by  the  buyer,  as 
between  himself  and  the  seller,  in  performance  of  the  full 
engagement  to  deliver.1 

§  396.  Delivery  to  Buyer's  Agent  is  Delivery  to  Buyer ;  Case 
of  Carrier,  etc.  —  Delivery  to  the  buyer's  accredited  agent  is 
equivalent  to  delivery  to  the  buyer  himself.  Even  if  the  seller 
be  bound  to  send  the  goods,  instead  of  delivering  them  upon 
his  own  premises,  the  act  of  performance  is  usually  completed 
when  he  has  put  the  goods  in  transit.2  For  delivery  to  a  com- 
mon carrier  is,  as  we  have  seen,  presumed  to  be  tantamount  to 
delivery  to  the  buyer's  own  agent ;  though,  if  the  seller  choose 
to  keep  the  carrier  his  own  agent,  for  his  better  security  or 
other  cause,  the  act  of  delivery  necessarily  remains  incom- 
plete while  this  agency  continues.3  The  seller  is,  of  course, 
not  responsible  for  the  risks  of  transit,  if  he  has  treated  the 
carrier  as  the  buyer's  agent ;  but  he  is  bound  to  pack  in  the 
customary  and  proper  manner,  and  take  other  suitable  pre- 
cautions according  to  the  character  of  the  goods  and  their 
probable  exposure.  He  must  not  invite  injury,  nor  perform 
negligently  any  duties  incidental  to  transportation  which  his 
own  contract  has  by  fair  inference  placed  upon  him.4  And, 
in  order  that  delivery  to  a  carrier  may  be  in  truth  a  delivery 
to  the  buyer's  agent,  the  seller  is  bound,  in  absence  of  special 
stipulations  under  the  contract  concerning  the  precise  method 
of  transportation,  to  forward  the  goods  by  the  usual  means 


ley,  58  N.  H.  238.  Severance  of  grass 
is  necessary,  likewise,  before  delivery ; 
the  article  must  exist  as  a  chattel. 
Lamson  v.  Patch,  6  Allen,  586.  As  to 
the  presumption  of  fraud  upon  one's 
creditors  or  third  parties  where  a  seller 
retains  possession  of  the  things  sold,  see 
post,  §  616. 

1  See  Hunter  v.  Wright,  12  Allen, 
548.     And  see  Washburn  Co.  v.  Rus- 
sell, 130  Mass.  543;    Wyoming  Bank 
v.  Dayton,  102  U.  S.  59. 

2  2  Kent   Com.   499;   Story  Sales, 
§§  305,  306;  Benj.  Sales,  bk.  2,  pt.  2, 


c.  6 ;  Thompson  v.  Baltimore,  &c.  R.  R. 
Co.,  28  Md.  396. 

8  Ib. ;  supra,  §  272 ;  Dunlop  v.  Lam- 
bert, 6  Cl.  &  F.  600 ;  Waite  v.  Baker, 
2  Ex.  1 ;  Magruder  v.  Gage,  33  Md. 
344;  Ranney  v.  Higby,  5  Wis.  62; 
Hall  v.  Gaylor,  37  Conn.  550 ;  13  Fed. 
Rep.  345;  Wilcox  Silver  Plate  Co.  r. 
Green,  72  N.  Y.  17 ;  Perkins  v.  Eckert, 
55  Cal.  400. 

*  Supra,  §  355 ;  Clarke  v.  Hutchins, 
14  East,  475 ;  Bull  v.  Robinson,  10  Ex. 
341.  See  Johnson  v.  Stoddard,  100 
Mass.  300. 
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of  conveyance,  or,  at  least,  by  such  a  channel  as  he  has  reason 
to  suppose  the  buyer  prefers.1  A  proper  solicitude  for  his 
own  burden  under  the  contract  will  further  lead  the  seller  to 
inform  the  buyer  promptly  of  his  consignment  to  a  common 
carrier  in  all  cases  where  he  undertakes  transportation  from 
a  distance  ;  for,  if  he  has  not  undertaken  to  control  the  goods 
on  their  transit  as  owner,  he  certainly  has  bound  himself  to 
cautious  and  discreet  dealing  with  the  principal,  in  the  recog- 
nition of  one  who  may  be  said  to  come  to  him  from  the 
buyer  as  an  agent  only  generally  accredited,  and  with  limited 
authority.2 

§  397.  Delivery  whether  by  Means  of  Seller's  or  Buyer's 
Agents.  —  If  a  seller  takes  upon  himself  the  risk"  of  deliver- 
ing into  the  buyer's  hands,  —  as  frequently  happens,  through 
the  employment  of  the  seller's  own  agents,  where  he  him- 
self is  at  a  distance,  —  he  must  stand  to  his  risk  ;  as  where, 
for  instance,  a  manufacturer  agrees  to  deliver  a  thing,  after 
making  it,  at  the  customer's  place  of  business :  3  otherwise  de- 
livery to  the  carrier  should  absolve  him  from  responsibility.4 
Nor  is  the  general  rule,  which  makes  delivery  to  the  carrier  a 
delivery,  in  effect,  to  the  buyer's  agent,  controlled  by  evidence 
that  the  seller  had  expressly  warranted  the  chattels  to  be  good 
up  to  a  reasonable  time  after  their  delivery,  or  that  he  agreed 
to  bear  the  loss  if  they  were  destroyed  on  the  transit  through 
his  own  fault ;  for  this  is  different  from  agreeing  to  bear  abso- 
lutely all  risks  of  transit.5  Nor  does  delivery  to  the  buyer's 
selected  agent  fail  to  take  effect,  so  as  to  pass  the  risks  of 
title  out  of  the  seller,  although  the  goods  are  still  subject  to 
customs-duties,  the  seller  having  done  all  that  his  contract 
bound  him  to  perform  ; 6  and  so,  too,  where  the  seller  sends 
by  a  carrier  to  the  point  agreed  upon,  and,  the  buyer  being 
in  default  in  taking  them  after  the  transit  ends,  the  goods  are 
there  destroyed.7 

1  Comstock  v.  Affoelter,  60  Mo.  411 ;  *  Vale  v.  Bayle,  Cowp.  294 ;  2  Kent 
Story  Sales,  §  305.  Com.  600. 

a  See  2  Kent  Com.  500;  Bell  Sales,         6  Arnold  v.  Prout,  51  N.  H.  387. 
89.     And  see  further,  post,  c.  14.  c  Waldron  v.  Romaine,  22  N.  Y.  368. 

8  Taylor  v.  Cole,  111  Mass.  363.  7  Sedgwiok  v.  Cottingham,  64  Iowa, 

612. 
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Where  an  agent  comes  specially  accredited  from  the  buyer 
to  receive  the  goods,  the  seller  should  deal  with  him  accord- 
ing to  the  scope  of  his  powers.  For  it  is  to  be  remarked, 
that  while  the  buyer  may  empower  any  one,  not  only  to  re- 
ceive the  goods  as  agent,  but  to  make  full  acceptance  on  his 
behalf,  a  common  carrier  is  not  ordinarily  to  be  regarded  as 
agent  for  the  buyer  to  any  such  extent,  but  only  for  receiv- 
ing the  goods.1  Inspection  of  goods  supplied  to  order,  for 
ascertaining  that  they  conform  to  the  contract,  is  no  part, 
then,  of  a  carrier's  duty;  and  this,  if  not  already  made,  or 
the  opportunity  waived,  on  the  buyer's  behalf,  before  the 
goods  reach  him,  is  a  right  still  reserved,  which  the  seller 
ought  duly  to  respect  in  performing  his  own  part  of  the 
bargain.2 

The  same  principle  of  agency  which  applies  to  a  carrier 
may  likewise  be  invoked  in  case  delivery  is  made  to  a  ware- 
houseman. Thus  tobacco,  which  has  been  paid  for  in  ad- 
vance, may  be  boxed  by  the  seller,  marked  with  the  buyer's 
name,  and  delivered  to  a  warehouseman  to  be  kept  for  the 
buyer ;  this  being  done  in  pursuance  of  the  contract  of  sale, 
and  in  full  performance  of  the  seller's  undertaking.3  But 
a  warehouseman  who  holds  goods  for  the  seller,  in  the  first 
place,  is  usually  regarded  as  the  seller's  agent  until  he  at- 
torns over  in  some  way  to  the  buyer,  or  else  yields  up  his 
custody  altogether.4 

§  398.  Miscellaneous  Points  as  to  Delivery;  Acts  of  Parties 
construed;  Usage,  etc.  —  All  incidents  attending  the  act  of  de- 
livery follow  the  principal  thing ;  and  the  mode  of  perform- 
ance should  be  throughout  according  to  the  understanding 
of  the  parties,  if  mutually  expressed ;  and  in  whatever 
respect  the  method  of  delivery  may  have  been  left  in 
doubt,  the  true  purpose  of  the  transaction,  aided  by  circum- 

1  Astey  v.  Emery,  4  M.  &  S.  262  ;    Means  v.  Williamson,  37  Me.  556 ;  Wil- 
Meredith  v.  Meigh,  2  E.   &  B.  370 ;    liams  v.  Lerch,  56  Cal.  330. 

Benj.  Sales,  bk.  1,  pt.  2,  c.  4.     But  see  4  See  Knights  v.  Wiflfen,  L.  R.  5  Q. 

Cross  v.  O'Donnell,  44  N.  Y.  661.  B.  660;  Scudder  v.  Worstcr,  11   Gush. 

2  Isherwood  i>.  Whitmore,  11  M.  &  573;  Boswell  v.  Green,  1  Dutch.  390; 
W.  347.  Shepardson  v.  Gary,  29  Wis.  34 ;  supra, 

»  Hunter  v.  Wright,  12  Allen,  548;    §  385. 
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stances,  will  be  allowed  full  scope.1  Usage  may  give  pre- 
cision to  a  point  which  in  terms  has  been  left  undefined,  so 
far  as  the  supposition  avails  that  the  parties  knew  of  its 
existence,  and  contracted  in  reference  to  it.2 

§  399.  Where  Thing  Sold  is  already  in  Buyer's  Possession, 
no  Formal  Delivery.  —  If  the  thing  sold  be  already  in  the 
buyer's  possession  and  control,  the  property  will  pass  with- 
out any  formal  act  of  delivery,  the  circumstances  arid  sub- 
sequent conduct  of  the  parties  being  consistent  with  such 
mutual  intention.3 

§  400.  Seller's  Responsibility  as  to  a  Chattel  sold  but  not 
delivered.  —  Before  passing  from  the  subject  of  the  seller's 
duties,  it  is  proper  to  inquire  to  what  extent  he  is  personally 
responsible  for  the  safety  of  personal  property  which  he  has 
sold,  but  not  yet  delivered.  This  must  depend  upon  the 
circumstances  of  the  sale,  as  evincing  that  the  property 
right  has  or  has  not  passed  to  the  buyer.  If  the  property 
has  not  passed,  the  seller  is  still  owner ;  if  it  has,  he  is  only 
a  bailee  for  the  buyer.  As  bailee,  he  appears  to  become 
bound  to  that  degree  of  care  and  attention  which  men  of 
common  prudence  bestow  upon  their  own  property,  provided 
the  buyer  was  not  under  a  present  obligation  to  remove  the 
thing  purchased ;  *  or  as  in  the  usual  case  of  a  bailment  for 
mutual  benefit.  But  where  the  buyer  is  under  such  an  obli- 
gation, —  as  if  the  time  for  receiving  the  goods  has  elapsed, 
and  the  buyer  is  at  default,  —  the  seller  is  responsible  only 
for  fraud  or  gross  negligence  ;5  for  he  is  here  a  bailee  for  the 
buyer's  sole  benefit.  And  where,  upon  a  complete  execu- 
tion of  the  contract  and  the  receipt  of  full  payment,  the 


1  See  Metz  v.  Albrecht,  52  111.  491 ;  And  see   Steel  Works  r.  Dewey,  37 
Robinson  v.  United  States,   13  Wall.  Ohio  St.  242;    Shepard  v.  Lynch,  26 
363 ;  Story  Sales,  §  388.  Kans.  377. 

2  Upon  evidence  of  usage,  the  Su-         8  Story    Sales,  §  312 ;    Warden  v. 
preme  Court  of  the  United  States  has  Marshall,  99  Mass.  305 ;  Lake  v.  Mor- 
held  that  a  contract  to  deliver  so  many  ris,  30  Conn.  201 ;  Stowe  v.  Taft,  58 
bushels  of  "  first  quality  clear  barley,"  N.  H.  445. 

meant  to  deliver  the  barley  in  sacks  ;         4  Story  Sales,  §§  300, 394.    And  see 

the  contract  not  stating  whether  it  was  Schoul.  Bailm.  passim. 
to  be  delivered  in  sacks  or  loose.     Rob-         5  Ib. 
inson  v.  United  States,  13  Wall.  363. 
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seller  consents,  as  a  favor  to  the  buyer,  and  without  receiv- 
ing compensation  for  his  trouble,  to  take  some  special  charge 
with  reference  to  its  custody  or  conveyance,  his  liability  is 
limited  to  the  latter  extent.  A  contract  for  safe-keeping, 
under  circumstances  like  these,  will  not  be  inferred,  but 
must  be  founded  in  a  clearly  manifested  intent.1 

§  401.  Seller's  Duty  as  to  Delivery ;  Concluding  Sum- 
mary. —  On  the  whole,  then,  the  seller's  duty  of  making 
delivery  is  commensurate  throughout  with  the  scope  and 
purpose  of  the  contract.  The  identical,  genuine  goods  in 
suitable  condition  should  be  delivered.  All  acts  necessarily 
preceding  delivery,  to  which  the  seller  may  have  bound 
himself,  with  reference  to  the  subject-matter,  —  such  as 
manufacturing,  raising,  appropriating  to  the  contract,  or 
putting  into  a  deliverable  condition,  —  must,  of  course,  be 
performed  ;  next,  delivery  itself,  whether  of  a  merely  per- 
missive character  on  one's  own  premises,  or  by  means  of  a 
carrier,  or  with  intent  to  bring  the  thing  to  the  buyer's  own 
door ;  delivery  in  all  cases  being  according  to  the  nature  of 
the  subject-matter  and  attendant  circumstances.  This  de- 
livery should  be  fully  and  promptly  made.  Nor  can  the 
seller  safely  rest  here,  if  the  circumstances  of  the  transaction 
are  such  as  require  more  to  be  done  in  justice  to  the  buyer 
before  the  latter  can  be  put  in  default ;  and  this  may  be  an 
opportunity  for  the  buyer  to  inspect  what  he  has  ordered, 
or  a  surrender  by  the  seller  of  the  documents  which  properly 
accompany  goods  on  their  transit,  or  some  notification. 

From  first  to  last,  the  seller  must  perform  according  to  the 
spirit  of  the  bargain ;  and  when  he  has  done  so,  or  has  fully 
tendered  the  performance  of  all  he  undertook  to  do,  expressly 
or  by  implication,  by  way  of  condition  precedent,  he  stands  in 
a  position  to  enforce  the  contract  against  the  buyer,  who 
must  next  perform  his  part,  or  suffer  the  consequences  of  a 
default.  What  are  the  buyer's  duties  in  this  exigency  will 
be  shown  in  the  next  chapter. 

1  McKay  v.  Hamblin,  40  Miss.  472. 
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CHAPTER  VIII. 
BUYER'S  DUTIES  ;  ACCEPTANCE  AND  PAYMENT. 

§  402.  Acceptance  and  Payment  the  Buyer's  Leading  Obliga- 
tions.—  Any  contract  may  take  such  form  as  to  impose  a 
variety  of  duties  on  one  or  the  other  party :  but,  in  contracts 
of  sale  of  personal  property,  there  are  but  two  leading  obliga- 
tions exacted  from  the  buyer;  and  these  are,  —  (I.)  accep- 
tance of  the  chattels ;  (II.)  payment  for  them.  To  these 
obligations,  with  their  proper  incidents,  the  present  chapter 
will  be  devoted. 

§  403.  As  to  Acceptance  of  the  Chattels  ;  General  Principles. 
—  I.  As  to  acceptance  of  the  chattels.  Acceptance  is  not  a 
word  which  readily  conveys  the  full  idea  of  the  buyer's  obli- 
gation in  our  present  connection  ;  for  the  party  accepting  a 
thing  is  naturally  taken  as  passive  and  inert  in  comparison 
with  him  who  tenders  it.  Now,  the  buyer,  so  far  from  wait- 
ing in  all  cases  for  the  seller  to  bring  him  the  subject-matter  of 
sale,  is  rather  presumed,  as  we  have  shown,  under  an  obliga- 
tion to  go  to  the  seller  and  fetch  it ;  the  seller,  not  the  buyer, 
being  presumed  the  quiescent  party,  provided  the  minds  of 
the  parties  have  actually  met  upon  a  specific  subject  of  sale 
for  a  specific  price.  Still  the  contract  may  have  been  such, 
that  the  seller  stands  bound,  not  only  to  take  the  initiative 
by  giving  notice  of  his  readiness  to  deliver,  but  actually  to 
deliver ;  to  deliver,  not  to  a  carrier  only,  but,  it  may  be,  to 
the  buyer's  own  door  ;  to  his  house  it  may  be,  or  to  his 
place  of  business.  In  such  a  case  the  buyer  is  the  com- 
paratively quiescent,  passive  party.  But  delivery  may  be 
made  of  that  which  is  in  a  third  person's  custody ;  a  case 
presumabty,  though  not  necessarily,  calling  upon  the  buyer 
to  bestir  himself,  and  procure  a  sub-delivery  as  soon  as  he  has 
provided  himself  with  a  delivery  order  or  other  suitable  indicia 
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of  title  from  the  seller.  And,  finally,  the  subject-matter  sold 
may,  at  the  time  of  the  bargain,  be  already  in  the  buyer's 
custody  ;  in  which  event,  neither  formal  delivery  nor  formal 
acceptance  is  needful  for  effecting  an  entire  transfer  of  the 
legal  title.1  Whatever  be  the  nature  or  the  situation  of  the 
property  bargained  for,  the  duties  of  seller  and  buyer  are  re- 
ciprocal ;  and  the  measure  of  the  buyer's  duty  of  acceptance 
must  be  according  to  the  plain  intent  of  the  contract,  —  his 
part  being  to  fill  out  what  the  seller's  performance  has  left 
incomplete  towards  effecting  a  legal  transfer  of  possession 
and  possessory  rights.  His  duty  of  acceptance  may  bind  him 
to  take,  and  not  merely  to  receive  ;  though,  indeed,  he  may 
have  to  do  neither :  but,  such  as  the  contract  makes  it,  he 
must  perform  his  obligation  with  zeal  and  discretion.2 

§  404.  Acceptance  is  more  than  a  mere  Receipt.  —  We 
are  also  to  distinguish  acceptance  from  the  mere  receipt 
of  the  thing.  Legal  acceptance  under  a  sale  includes  the 
idea  of  receipt :  but  to  receipt  is  superadded  the  element 
of  intention  to  retain  in  accordance  with  the  contract ;  that 
is  to  say,  as  the  new  owner  by  purchase.  This  latter  is  the 
strong  element,  after  all ;  for,  while  an  actual  receipt  by 
virtue  of  the  purchase  is  not  always  requisite,  there  must  be 
in  every  case  the  intention  to  retain  in  accordance  with  the 
bargain,  else  the  contract  has  never  been  completely  executed. 
Acceptance  signifies,  not  only  that  the  thing  is  received,  but 
that  it  is  received  in  satisfactory  fulfilment  of  the  seller's 
obligation  to  deliver,  as  a  full  compliance  with  the  bargain 
previously  entered  into.3 

§  405.  Buyer's  Duty  as  to  Acceptance  where  Seller  has  per- 
formed his  Part.  —  Now,  supposing  the  seller  to  have  performed 
all  that  was  needful  on  his  part  in  tendering  delivery  of  the 
goods,  what  is  incumbent  on  the  buyer  ?  In  the  first  place, 
the  buyer  must,  with  reasonable  promptness,  put  himself  where 

1  See,  supra,  §§  382-385.  ter  v.  Wetsell,  84  N.  Y.  549.     And  see 

2  If  it  was  mutually  agreed  that  the  Greaves  v.  Ashlin,  3  Camp.  426 ;  Den- 
buyer  should  name  the  place  of  de-  man    v,    Cherokee    Iron    Co.,   56   Ga. 
livery,  he  must  do  so  in  due  time  ;  other-  319. 

wise  the  seller's  offer  of  readiness  to         8  See  Benj.  Sales,  bk.  4,  pt.  3,  c.  1 ; 
perform  will  put  him  in  default.    Hun-    Story  Sales,  §§  404-408. 
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the  goods  shall  come  into  his  own  possession,  without  subject- 
ing the  seller  to  further  risk  or  trouble  ;  sending  for  them,  as 
the  ordinary  presumption  goes  ;  at  all  events,  holding  himself 
prepared  to  receive  them  at  the  proper  time,  in  the  proper 
place,  and  in  the  proper  manner,  according  to  the  terms  of 
the  bargain.  The  buyer's  performance  of  this  obligation 
must  be  adequate  to  the  occasion  ;  and  for  unreasonable  de- 
lay in  receiving  or  taking  possession  he  subjects  himself  to 
liability  for  such  extra  charges  and  expenses  as  may  be 
incurred  in  the  custody  of  the  goods,  besides  running  the  risk 
of  damage  and  loss.  What  is  an  unreasonable  delay  must 
depend  upon  circumstances.  The  seller  who  does  his  own 
part  stands  clear:  but  prudence  requires  him  to  notify  the 
buyer  in  case  of  doubt ;  and  for  a  simple,  unexplained  delay 
on  the  buyer's  part  in  coming  to  take  the  thing  away,  the 
seller  would  hardly  be  justified  in  treating  the  bargain  as 
rescinded.1 

§  406.  Buyer's  Right  to  Inspect,  etc.,  before  Accepting.  — 
But  the  buyer  is  not  obliged  to  carry  his  receipt  of  posses- 
sion to  the  full  extent  of  acceptance  with  his  eyes  shut. 
Every  contract  of  sale  calls  for  a  rational  interpretation  ;  and 
where,  under  the  peculiar  circumstances,  that  inspection 
which  shall  show  whether  the  chattels  tendered  by  the  seller 
are  such  as  were  bargained  for  must  necessarily  await  their 
actual  receipt,  the  law  leaves  an  opening.  The  instances  in 
point  have  been  incidentally  considered  already,  and  chiefly 
concern  unascertained  chattels  made  or  supplied  to  order. 
Thus,  the  bulk  being  delivered  under  a  sale  by  sample,  the 
buyer  ought  to  be  allowed  an  opportunity  to  compare  and 
ascertain  for  himself  the  substantial  correspondence  of  bulk 
and  sample.2  He  is  not  obliged  to  keep  goods  sent  to  his 
order  without  ever  being  allowed  to  inspect  them.  Even  if 
specific  goods  were  mutually  agreed  upon,  which  the  seller 
has  undertaken  to  send  home  to  the  buyer,  the  seller  cannot 
rightfully  deprive  the  buyer  of  the  opportunity,  upon  their 

1  Story  Sales,  §  404;  Benj.  Sales,     supra,  §  359;  Couston  v.  Chapman,  L. 
bk.  4,  pt.  3,  c.  1.  R.  2  Sc.  App.  250;  Doane  v.  Dunham, 

2  Lorymer  v.  Smith,  1  B.  &  C.  1 ;     79  111.  131. 
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arrival,  to  remove  the  wrappers,  or  break  the  package,  so  as 
to  make  sure  that  the  identical  thing  is  brought  him.1  Nor  is 
the  buyer,  any  more  than  the  seller,  obliged  to  go  beyond  his 
fair  share  in  fulfilment  of  the  contract.  It  may  accommodate, 
to  be  sure,  for  the  buyer  to  select  his  own  goods  from  a  larger 
quantity  offered  him,  or  to  accept  part  performance,  or  to 
wait  unreasonably  long  at  his  place  of  business  in  order  that 
the  delivery  may  be  complete,  and  all  be  found  satisfactory  ; 
but  his  obligation  to  do  so  is  a  very  different  matter.2  "  In 
a  word,"  says  one  writer,  "  as  delivery  and  acceptance  are 
concurrent  conditions,  it  is  enough  to  say  that  the  vendee's 
duty  of  acceptance  depends  altogether  upon  the  sufficiency  or 
insufficiency  of  the  delivery  offered  by  the  vendor."  3 

Whether  in  the  course  of  inspection  the  buyer  has  a  right  to 
fully  weigh,  measure,  or  manipulate  the  goods,  must  depend 
upon  the  circumstances  of  the  case  and  the  reasonable  intent 
of  the  contract ;  this  being  certain,  that  the  buyer  must  not 
go  beyond  its  proper  import,  and  make  delay  or  expose  the 
thing  to  injury  in  carrying  out  an  inappropriate  examination. 
He  might  well  be  permitted  to  weigh  or  measure  if  his  liability 
to  pay  depended  upon  the  exact  weight  or  measurement,  and 
rio  final  test  had  already  been  applied  ;  but  such  acts  are 
clearly  superfluous  where  he  has  bound  himself  to  pay  so 
much  for  the  thing  as  it  stands.4 

§  407.  Acceptance  ;  How  Inferable  from  Words  and  Acts  ;  De- 
tention, etc. —  Acceptance  of  goods  in  the  fullest  sense  may  be 
expressed  by  words  or  acts  ;  and  it  is  likewise  inferable  from 
the  facts.5  A  detention  of  custody  by  the  buyer  becomes,  in 
the  lapse  of  time,  decisive  of  the  question  ;  for,  should  he  mean 
for  cause  not  to  accept  the  goods,  it  is  his  duty  to  promptly 
reject  them,  and  to  throw  them  back  upon  the  seller.6  An 

1  Isherwood  v.  Whitmore,  10  M.  &         5  For  evidence  held  insufficient  to 
W.  757  ;  supra,  §  319.  establish  a  knowing  acceptance  by  the 

2  Startup  v.  Macdonald,  6  M.  &  G.  buyer,   see    Gowing  v.   Knowles,    118 
593;   Hart  v.  Mills,   15  M.  &  W.  85;  Mass.  232. 

Kein  ?>.  Tupper,  52  N.  Y    550;  supra,  6  Story  Sales,  §  405;    Benj.  Sales, 

§§  388-390,  and  cases  cited.  bk.  4,  pt.  3.  c.  1 ;  Bianchi  v.  Nash,  1  M. 

8  Benj.  Sales,  bk.  4,  pt.  3,  c.  1.  &  W.  545;  2  Pars.  Contr.  221 ;  Couston 

4  See  Pettitt  v.  Mitchell,  4  M.  &  G.  r.  Chapman,  L.  R.  2    Sc.  App.  250; 

819.  Treadwell  v.  Reynolds,  39  Conn.  31; 
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American  case  in  point  is  Treadwell  v.  Reynolds.  A.,  through 
his  agent,  bought  wool  of  B.,  whose  name  and  address  he  did 
not  know  ;  but  his  agent  did.  Three  days  after  the  wool  was 
delivered,  A.  notified  his  agent  that  he  refused  to  accept  the 
wool ;  making  no  objection  to  the  quantity  or  quality,  but 
merely  for  the  delay  of  its  delivery.  He  did  not  tell  his 
agent  to  notify  B.  of  this  refusal ;  nor  did  he  take  any  steps 
to  find  out  B.'s  address,  or  to  bring  the  matter  to  his  knowl- 
edge, until  six  weeks  after  the  wool  had  been  delivered.  The 
wool  had  meantime  fallen  in  market-value,  and  B.  supposed 
all  the  time  it  had  been  sold.  It  was  very  properly  ruled, 
that  A.,  by  retaining  the  wool  so  long,  had  become  fully  liable 
for  the  price.1  Even  the  three  days'  detention,  which  might 
possibly  have  been  allowed  for  testing  the  quantity  and 
quality,  seems  to  be  an  unreasonably  long  period  for  deciding, 
as  in  this  case,  to  refuse  acceptance  on  the  mere  ground  of  a 
delayed  delivery  ; 2  for,  in  estimating  how  long  a  period  of 
detention  is  consistent  with  the  buj^er's  purpose  of  refusing 
acceptance,  it  is  material  to  consider  the  grounds  on  which 
such  refusal  is  based. 

Still  more  conclusive  upon  the  buyer  is  a  detention  of  cus- 
tody accompanied  by  the  exercise  of  acts  of  ownership  over 
the  chattels,  such  as  the  attempt  to  sell  the  property  over  as 
one's  own  before  giving  notice  of  non-acceptance.3  Whether 
the  buyer  has  put  himself  without  the  pale  of  the  law,  in  this 
respect,  must  depend  upon  all  the  facts,  not  upon  words 
alone  which  are  not  borne  out  by  the  buyer's  own  conduct. 


Boughton    v.    Standish,   48    Vt.   594; 
Hirshhorn  v.  Stewart,  49  Iowa,  418. 

1  Treadwell  ».  Reynolds,  39  Conn. 
31. 

2  Ib.    But  in  Sanders  v.  Jameson, 
2  C.  &  K.  557,  a  usage  of  the  Liverpool 
corn-market,  allowing   the  buyer  but 
one  day  to  object  that  corn  sold  was 
not  equal  to  the  sample,  was  held  to  be 
reasonable.     In  Couston  v    Chapman, 
L.   R.   2   Sc.   App.  250,    a    period  of 
about   seven   weeks   was    thought  by 
Lord  Chelmsford  to  be  too   long  for 
examining  large  lots  of  wine  sold  by 


sample :  a  week,  he  said,  would  have 
sufficed. 

3  Parker  v.  Palmer,  4  B.  &  A.  387 ; 
Chapman  v.  Morton,  11  M.  &  W.  534; 
Benj.  Sales,  bk.  4,  pt.  3,  c.  1 ;  Story 
Sales,  §  405 ;  Delamater  v.  Chappell, 
48  Md.  244.  Even  where  one  disclaims 
having  ordered  goods  at  all,  he  becomes 
liable  if,  instead  of  returning  them,  or 
notifying  the  sender  to  take  them,  he 
exercises  acts  of  ownership  over  the 
goods.  Bartholomae  v.  Paull,  18  W. 
Va.  771 ;  Wellauer  v.  Fellows,  48  Wis. 
105. 
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An  evasive,  shuffling  course  of  procedure  will  not  answer ; 
nor  can  the  buyer's  refusal  of  acceptance  avail  him  when  (to 
use  Lord  Abinger's  expression)  he  has  exposed  himself  to 
the  imputation  of  playing  fast  and  loose,  declaring  that  he 
will  not  accept  the  goods,  but  at  the  same  time  preventing 
the  seller  from  dealing  with  them  as  his  own.1 

§  408.  Buyer  refusing  Acceptance  ;  His  Proper  Course.  —  The 
buyer  must  avoid  crippling  himself  by  trying  to  bear  off  too 
many  advantages,  —  negotiating  for  a  favorable  settlement  of 
the  seller's  breach,  while  clinging  to  the  goods  which  he  pro- 
fesses to  have  rejected ;  he  should  put  his  refusal  of  accept- 
ance so  plainly  and  so  promptly  before  the  seller,  as  to  leave 
no  doubt  of  his  real  intention  in  the  premises,  and  get  rid  of 
the  custody  of  the  goods  as  soon  as  possible,  unless  he  has 
concluded  to  keep  them.2  It  is  only  where  the  buyer,  by 
some  artifice  of  the  seller,  or  under  other  circumstances  im- 
puting to  himself  no  negligence,  is  really  deprived  of  his 
proper  opportunity  to  examine,  that  his  right  of  acceptance, 


1  Chapman  v.  Morton,  11  M.  &  W. 
534,  per  Lord  Abinger.  In  a  Scotch 
appeal  case  to  the  House  of  Lords,  a 
person  had  ordered  from  public  auction 
various  lots  of  wine,  as  per  sample.  The 
wine  was  delivered  on  the  llth  of  April ; 
the  buyer  examined  it,  and  on  the  31st 
of  May  wrote  to  say  that  two  lots  were 
objected  to,  but  that  he  was  willing  to 
pay  for  the  rest,  and  also,  when  sup- 
plied according  to  the  sample,  for  these 
lots.  In  the  same  letter  he  stated  the 
damages  which  he  wished  allowed  him 
for  breach  of  contract.  The  seller  re- 
jected this  proposal ;  and  the  contro- 
versy was  carried  on  by  letter  until 
June  13th,  when  the  seller  sued.  The 
buyer  had  kept  all  the  lots,  neither  pay- 
ing, nor  tendering  pay,  for  what  he  ad- 
mitted were  satisfactory.  It  was  de- 
cided (the  case  going  up  to  the  House 
of  Lords  among  the  Scotch  appeals), 
that  the  sale  of  each  lot  was  a  separate 
contract;  that,  if  the  lots  objected  to 
were  inferior  to  the  sample  (as  was 
evidently  the  case),  the  buyer,  being 
unwilling  to  keep  them,  should  reject 
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and  return  each  of  them ;  that,  if  the 
seller  would  not  acquiesce  in  the  rejec- 
tion, the  buyer  ought  to  place  them  in 
neutral  custody,  giving  the  seller  notice ; 
and  that  a  buyer  has  no  right  to  hold 
to  the  contract,  and  ask  for  other  goods 
than  those  he  rejects.  Couston  v.  Chap- 
man, L.  R.  2  Sc.  App.  250.  "  Where  a 
party,"  says  Lord  Chelmsford,  "  desires 
to  rescind  a  purchase  upon  the  ground 
that  the  quality  of  the  goods  does  not 
correspond  with  the  sample,  it  is  his 
duty  to  make  a  distinct  offer  to  return, 
or,  in  fact,  to  return,  the  goods,  by 
stating  to  the  vendor  that  the  goods 
are  at  his  risk ;  that  they  no  longer  be- 
long to  the  purchaser;  that  the  pur- 
chaser rejects  them ;  that  he  throws 
them  back  on  the  vendor's  hands ;  and 
that  the  contract  is  rescinded."  Ib. 

a  Couston  v.  Chapman,  svpra. 

As  to  modern  practice  permitting 
the  buyer  to  set  up  damages  arising 
from  a  breach  of  warranty,  although 
he  has  not  returned  or  offered  to  return 
the  goods,  see  post,  c.  15,  as  to  buyer's 
remedies. 


CHAP.   VIII.]  BUYER'S   DUTIES  ;   ACCEPTANCE.  §  410 

after  the  seller  has  tendered  delivery,  may  long  remain  in 
abeyance.1 

On  the  other  hand,  the  buyer  who  means  to  refuse  accept- 
ance for  cause  is  not  narrowed  to  a  technical  performance  of 
his  duty :  for  the  real  object  which  the  law  keeps  in  view 
is,  that  the  other  party  shall  receive  such  formal  and  distinct 
notice  of  non-acceptance  that  he  may  secure  his  own  interests, 
and  perform  seasonably  what  is  incumbent  upon  him  in  re- 
turn ;  and  with  this  it  is  satisfied.  Thus,  where  the  buyer 
met  the  seller  on  the  day  of  delivery,  and  told  him  that  the 
goods  delivered  were  still  on  his  premises,  that  they  were 
bad,  that  be  would  not  have  them  nor  pay  for  them,  and  that 
the  seller  might  do  what  he  liked  with  them,  it  was  held  that 
he  had  sufficiently  performed  his  duty,  and  was  not  liable  for 
the  price.2 

§  409.  Seller  may  waive  Prompt  Notice  of  Non- Acceptance. 
—  The  seller  may  have  waived  strict  notice  of  non-acceptance 
and  return  of  the  goods  by  entering  into  some  special  arrange- 
ment inconsistent  with  enforcing  such  requirements.  Thus 
where  the  buyer  and  the  seller's  agent  agree  that  if  the  goods 
sent  are  not  satisfactory  the  buyer  need  not  accept  them,  but 
shall  retain  them  until  the  agent  returns  to  the  buyer's  shop, 
the  buyer  is  excused  from  giving  an  earlier  notice  of  his 
refusal  to  accept.3 

§  410.  Acceptance  -where  Delivery  is  by  Instalments,  etc. — 
Where  delivery  is  made  by  instalments,  the  buyer's  acts  of 
acceptance  should  naturally  correspond  ;  so  that  the  buyer's 
acceptance  of  the  first  instalment  will  not  debar  him  from 
rejecting,  on  proper  grounds,  the  portions  subsequently  deliv- 
ered.4 But,  of  course,  a  buyer  may  acquiesce  in  modifications 
of  the  original  contract  of  delivery,  so  as  to  be  bound  to  new 

1  See  Dutchess  Co.  v.  Harding,  49  Kahn  v.  Klabunde,  50  Wis.  285.     And 
N.  Y.  321.  where  shutters  are  put  up,  to  which 

2  Grimoldby  v.  Wells,  L.  R.  10  C.  P.  the    buyer    objected    and    the    seller 
391.     It  was  here  said  that  the  buyer  agreed   to  alter  them  so  as  to  corre- 
need  not  offer  to  send  the  goods  back,  spond  with  the  order,  the  seller  must 
nor  place  them  in  neutral  custody.    But  do  as   he  promised  before  suing  for 
cf.  Couston  v.  Chapman,  L.  R.  2  Sc.  payment.     Belt  v.   Stetson,  26  Minn. 
App.  250.  411. 

8  Suit  v.  Bonnell,  33  Wis.  180.     See         4  Hubbard  ».  George,  49  111.  275. 
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terms  of  acceptance,  —  a  state  of  things  which  often  occurs 
under  instalment  contracts.1  Yet  the  act  of  final  acceptance 
once  completed  under  a  contract  of  sale,  the  buyer  is  pre- 
cluded from  asserting  afterwards  that  the  goods  were  not  of 
the  quality  or  quantity  agreed,  unless  he  can  show  fraud  or 
a  warranty.  This  rule  holds  true,  even  though  the  goods 
contracted  for  were  to  be  of  various  qualities,  and  situated 
in  various  places;  as  where,  in  a  sale  of  lumber  at  so  much 
for  "prime,"  so  much  for  "merchantable,"  and  so  much 
for  "refuse,"  a  buyer  had  receipted,  after  full  opportunity  to 
examine  the  entire  lot,  for  a  described  quantity  of  each.2 

As  a  buyer  may  refuse  to  take  less  than  the  quantity  pur- 
chased, so  may  he  return  the  parcels  first  received,  where  a 
whole  quantity  was  ordered  to  be  delivered  from  time  to  time, 
and  the  latter  deliveries  are  not  duly  made.3  But  where  de- 
livery is  tendered  for  the  purpose  of  fulfilling  the  seller's 
contract  in  part,  the  buyer  cannot  take  and  hold  the  goods 
tendered  for  any  other  purpose.4 

§  411.  As  to  Payment;  Modes  of  Payment  stated.  —  II.  As 
to  payment  for  the  chattels.  To  settle  for  what  he  has 
bought  in  conformity  with  the  terms  of  the  bargain  is  the 
last  duty  of  the  buyer,  and  quite  commonly  the  final  act  of 
performance  which  renders  the  contract  of  sale  fully  exe- 
cuted. Payment  of  the  price  may  be  of  three  sorts :  (1st)  in 
cash  ;  (2d)  by  a  present  adjustment  not  in  cash,  as  where 
the  buyer  gives  his  notes  for  the  price  ;  (3d)  on  credit.  And 
the  mode  of  payment  in  any  case  will  depend  upon  the  agree- 
ment, express  or  implied,  of  the  parties,  neither  of  whom  can 
claim  the  sole  right  to  vary  it ;  though  optional  modes  are 
sometimes  agreed  upon. 

1  See  Haines  v.  Tucker,  50  N.  H.  386 ;  Bowes  v.  Shand,  2  App.  Gas.  455 ; 
307;   supra,  §  390;   Avery  v.  Willson,  Reuter  y,  Sala,  4  C.  P.  D.  239;  Mar- 
81  N.  Y.  341.  land  v.  Stanwood,  101  Mass.  470;  63 

2  McCormick   v.   Sarson,  45  N.  Y.  111.  288 ;  supra,  §  390.     See  also  Houck 
265.     And  see  Gilson  v.  Bingham,  43  v.  Miller,  45  L.  T.  202. 

Vt.  410.  4  Burrilt  v.  Sampson,  73  Me.  286. 

This  subject  of  acceptance  will  come  As  to  non-fulfilment  by  the  seller  in 

up  once  more  in  connection  with  the  time,  place,  quantity,  and  manner  of 

Statute  of  Frauds.  Infra,  cs.  9,  10.  delivery,  see  preceding  c. 

8  Oxendale  v.  Wetiierell,  9  B.  &  C. 
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§  412.  Payment  in  Cash ;  Ordinary  Rule.  —  (1st.)  As  to 
payment  in  cash.  Where  there  is  nothing  in  the  contract 
to  the  contrary,  payment  in  cash  as  soon  as  the  bargain  is 
struck  is  the  rule  ;*  and,  even  if  the  seller  has  bound  himself 
to  make  delivery  upon  the  understanding  that  no  title  shall 
vest  in  the  buyer  until  the  thing  sold  is  paid  for,  a  cash  pay- 
ment will  be  exacted  from  the  buj^er  concurrent  with  delivery, 
according  to  the  universal  presumption.2  In  the  former  in- 
stance, the  buyer  ought  not  to  wait  until  a  demand  is  made 
upon  him  for  the  price  ;  for  as  it  is  his  duty  to  fetch  the  goods 
from  the  seller's  premises  within  a  reasonable  time,  so  ought 
he,  at  the  same  time,  to  offer  that  payment  without  which  he 
can  have  no  right  to  remove  them.3  In  the  latter  instance, 
payment  and  delivery  being  in  the  nature  of  mutual  condi- 
tions precedent  or  concurrent,  the  tender  of  the  goods  after 
the  manner  agreed  upon  serves  itself  as  a  demand  of  their 
price.4  Where,  however,  provision  is  made  that  the  price  shall 
be  payable  only  after  some  formal  demand  or  notice,  the 
buyer  should  be  allowed  a  reasonable  time  both  for  getting 
his  notice  and  for  complying  with  it.5 

§  413.  The  Same  Subject ;  Time  and  Manner  of  Payment  — 
The  time  and  mariner  of  the  buyer's  performance  of  this 
obligation  to  pay  the  price  must,  however,  depend  greatly 
upon  the  natural  sequence  of  mutual  stipulations  in  the  con- 
tract. Thus,  under  a  sale  of  marble  which  provides  for  a 
measurement  to  be  stated  at  length,  at  the  seller's  instance, 
the  payment  to  be  based  upon  this  statement,  the  buyer  is 
not  bound  to  pay  or  tender  payment  for  the  marble  before 
the  statement  is  presented ;  and  for  the  seller's  failure  to 
measure,  and  make  the  statement,  he  may  sue  as  for  breach 
of  contract.6  On  the  other  hand,  when  the  buyer  himself 
fixes  a  time  to  call  for  the  selection  and  delivery  of  the  chat- 

1  Story   Sales,  §  403;    Benj.  Sales,    491;  Cassell  v.  Backrack,  42  Miss.  66; 
bk.  4,  pt.  3,  c.  2 ;  supra,  §  235 ;  Mar-     Goldsmith  v.  Bryant,  20  Wis.  34. 
tineau    v.    Kitching,   L.   R.   7    Q.    B.          8  Supra,  §§  384,  403. 

436.  *  Supra,  §  292. 

2  Supra,  §  292;  Farlow  v.  Ellis,  15         6  Brighty  v.  Norton,  3  B.  &  S.  805; 
Gray,  29;    Hammett  v.  Linneman,  48    Massey  r.  Sladen,  L.  R.  4  Ex.  13. 

N.  Y.  399;    Brehen  v.  O'Donnell,  34         «  Lowry  v.  Barelli,  21  Ohio  St.  324. 
N.  J.  L.  408;  Metz  v.  Albrecht,  52  111.    And  see  supra,  §  293. 
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tels,  to  which  the  seller  assents,  he  should  not  come  for  them 
at  that  date  without  being  prepared  to  pay  cash  in  full,  as 
otherwise  his  later  tender  of  the  price  may  be  refused.1 
Where  the  contract  fixes  no  time  of  payment,  the  seller 
agreeing  to  deliver  for  a  certain  price,  the  buyer  should  be 
prepared  to  pay  on  demand  at  the  time  of  delivery.2 

§  414.  The  Same  Subject ;  Payment  by  Instalments.  —  An 
entire  contract,  though  involving  part  deliveries,  does  not 
oblige  the  buyer  to  make  payment  until  the  seller  has  de- 
livered or  tendered  the  entire  quantity ;  with  this  reserva- 
tion, of  course,  that  the  buyer  takes  care  not  to  so  finally 
accept  goods  tendered  in  part  performance  as  to  bind  himself 
for  a  corresponding  price.3  Nor  can  a  buyer,  by  offering  part 
payment  under  an  entire  contract,  claim  an  equivalent  por- 
tion of  the  goods,  though  they  happen  to  be  divisible.4  But 
that  which  at  first  glance  might  be  mistaken  for  an  entire 
contract  is  frequently  found  to  be  an  aggregate  of  separate 
bargains,  each  with  its  attendant  liabilities.5  Where  this  is 
the  case,  the  buyer  is  bound  to  punctual  payment  for  each 
lot ;  and  it  is  even  held  that  the  seller  thus  entitled  to  his 
pay  for  each  delivery  does  not  waive  his  right,  but  may  treat 
the  contract  as  broken  by  a  single  failure  to  make  payment 
upon  tender  of  delivery,  although  he  has  repeatedly  delivered 
loads  without  payment,  and  has  given  the  buyer  no  notice  of 
his  intention  to  insist  upon  the  terms  of  the  bargain.6 

§  415.  Payment  in  Cash,  with  Risks  of  Delivery,  etc.  —  We 
have  shown  that  where  a  legal  transfer  of  property  right  in 
a  chattel  has  taken  place,  although  the  thing  be  destroyed 
before  it  reaches  the  buyer,  he  is  responsible  for  the  price  ; 
and  that  the  same  consequences  must  ensue  wherever  the 
buyer  assumes  the  risks  of  delivery.  So,  too,  if  the  buyer 


1  Beauchamp  v.  Archer,  58  Cal.  431. 
And   this,  notwithstanding  the  buyer 
had  previously  advanced  part  of  the 
price   under  an  entire  contract.     Ib. 
And  see  next  section. 

2  Brandon  Man.  Co.  v.  Morse,  48 
Vt.  322. 

8  Oxendale  v.  Wetherell,  9  B.  &  C. 
380;  supra,  §§390,410. 
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*  Story  Sales,  §  403. 

6  See  Couston  v.  Chapman,  L.  R.  2 
Sc.  App.  250;  Veerkamp  v.  Hulburd 
Co.,  58  Cal.  229. 

e  Gardner  v.  Clark,  21  N.  Y.  399. 
But  great  laxity  in  carrying  out  such  a 
bargain  might  go  to  show  that  the  par- 
ties had  mutually  consented  to  modify 
the  original  terms  of  the  contract. 
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has  paid  cash  in  advance  of  delivery,  he  cannot,  under  such 
circumstances,  claim  to  recover  it.1  It  matters  not  that  the 
goods  are  still  in  the  seller's  possession,  save  so  far  as  this 
may  aid  in  proving  that  property  had  not  yet  passed  under 
the  contract  as  mutually  intended,  or  that  the  seller  as  a 
bailee  was  culpable ;  for,  when  a  transfer  of  property  has 
taken  place,  the  seller's  possession  is  only  that  of  bailee  for 
the  buyer,  and  his  liability  a  limited  one  accordingly.2 

§  416.  Rules  as  to  Cash  Payment  applied;  Tender,  etc. — 
The  buyer's  common  obligation  to  pay  cash  is  capable  of 
being  varied  by  circumstances,  according  to  the  different 
shades  of  intent  in  a  contract.  Not  payment  alone  relieves 
him  from  responsibility,  but  a  tender  of  what  is  due  will  suf- 
fice ;  and  as  to  payment  and  tender  under  a  sale,  we  are  led 
to  apply  constantly  the  ordinary  rules  as  between  debtor  and 
creditor.3  Payment  should  be  made  under  the  seller's  direc- 
tions, and  in  the  manner,  and  with  the  precautions,  which  he 
may  have  chosen  to  prescribe.  To  guard  himself  against 
liability  to  loss  in  transmitting  what  is  due,  the  buyer  should 
not  send  through  the  mail  when  he  is  requested  to  send  by 
express ;  nor  by  ordinary  letter,  when  a  registered  letter  is 
called  for;  nor  by  any  unusual  conveyance  involving  extra 
risks,  without  direction :  and,  whenever  exact  compliance 
with  the  seller's  orders  is  impossible,  he  should  tell  him  so, 
and  get  a  change  of  direction,  rather  than  employ  any  more 
hazardous  course  of  transmission.4  Payment  of  a  debt  is  not 
proved  merely  by  showing  that  the  amount  was  duly  depos- 
ited in  the  post-office,  directed  to  the  creditor,  unless  that 
mode  was  authorized  by  the  creditor  expressly,  or  by  impli- 
cation from  the  contract  and  the  usual  course  of  dealing ; 
but  the  risk  continues  the  vendor's  until  the  money  is  duly 
received  at  its  place  of  destination.5  But  a  tender  of  cash 


1  Supra,  cs.  2,  3 ;  Rugg  v.  Minett,  11  3  See  1   Sch.  Pers.  Prop.  §§   365- 

East,  210;  Castle  v.  Playford,  L.  B.  5  374. 

Ex.  165 ;  7  Ex.  98  ;  Martineau  v.  Kitch-  4  Williams  v.  Carpenter,  36  Ala.  9 ; 

ing,  L.   R.   7   Q.   B.  436 ;    Phillips  v.  Benj.  Sales,  bk.  4,  pt.  3,  c.  2 ;  Gordon 


Moor,  71  Me.  78;  54  Wis.  389. 
2  See  supra,  §  400. 


v.  Strange,  1  Ex.  477 ;  Caine  v.  Coul- 
Bon,  1  H.  &  C.  764. 

6  Ib. ;  Gurney  v.  Howe,  9  Gray,  404. 
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payment  for  goods  sold  is  usually  made  to  the  seller  or  his 
agent  on  the  spot  where  the  buyer  is  bound  to  accept  them  ; 
acceptance  and  payment  being  simultaneous  acts,  and  the 
seller  or  his  representative  putting  himself  before  the  buyer 
to  receive  what  is  due  him.  The  time  and  place  of  payment 
are,  therefore,  easily  fixed  in  the  majority  of  cash  sales. 
Should  the,  buyer  have  agreed  to  pay  at  any  particular  time 
or  place,  his  undertaking  will  be  construed  after  the  same 
fashion  as  the  seller's  promise  to  deliver ; l  and  he  will  be 
bound  strictly  to  perform  as  promised. 

A  tender  of  money  should  be,  as  we  have  seen,  in  the  law- 
ful coin  of  the  country,  or  such  paper-money  as  the  constitu- 
tion and  laws  may  have  legalized  for  that  purpose  :  but  a 
tender  in  bank-notes,  or  even  foreign  money,  will  answer,  if 
not  objected  to  at  the  time ;  and  the  buyer's  check  is  fre- 
quently accepted  in  payment,  on  the  supposition  that  it  will 
be  duly  honored  at  the  bank  on  which  it  is  drawn.2  But 
parties  may  expressly  agree  that  payment  shall  only  be  made 
in  coin  of  a  certain  kind,  or  in  a  certain  commodity.3  The 
exact  amount  due  should  be  tendered,  —  that  is  to  say,  an 
amount  of  money  equal  to  the  price  of  the  goods ; 4  not  less 
than  the  proper  amount,  under  any  circumstances,  save  that 
one  who  owes  several  distinct  debts  may  always  make  a  ten- 
der sufficient  for  any  one  of  the  debts  he  chooses  to  specify.5 
But  a  tender  of  more  than  the  amount  due  is  good,  on  the 
maxim  that  the  greater  always  contains  the  less,  though  not 
to  the  extent  of  putting  an  unwilling  creditor  to  the  trouble 


1  Bac.  Abr.  Tender,  B.  2  ;  McClar- 
tey  v.   Gokey,   31   Iowa,  505 ;    supra, 
§§  385,  386  ;  Beauchamp  v.  Archer,  58 
Cal.  431. 

2  1  Sch.  Pers.  Prop.  §§  365,  367  ; 
Hallowell  Bank  v.  Howard,  13   Mass. 
234  ;  Pickard  v.  Bankes,  13  East,  20 ; 
Ehrensperger  v.  Anderson,  3  Ex.  148 ; 
Legal    Tender   Cases,   12   Wall.  457; 
Polyglass  v.  Oliver,   2  Cr.  &  J.   65; 
Benj.  Sales,  bk.  4,  pt.  3,  c.  2. 

3  1  Sch.  Pers.  Prop.  §  340;   Legal 
Tender  Cases,  12  Wall.  457. 

There  might  be  a  barter  instead  of 
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a  strict  sale.  Or,  again,  the  price  might 
be  payable  partly  in  other  chattels  and 
partly  in  money.  Supra,  §  211 ;  Cum- 
mings  v:  Dudley,  60  Cal.  383.  Some- 
times a  buyer  may  agree  as  part  pay- 
ment to  assume  Certain  debts  of  the 
seller.  Sonstiby  v.  Keeley,  11  Fed. 
Kep.  578. 

*  See  1  Sch.  Pers.  Prop.  §§  365,  366 ; 
1  Smith  Lead.  Cas.  439;  Dixon  v. 
Clarke,  5  C.  B.  365. 

5  Ib. ;  Thetford  v.  Hubbard,  22  Vt. 
440. 
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of  making  change ;  since  it  is  the  debtor,  and  not  the 
creditor,  who  has  that  duty  to  perform.1.  A  tender  of  a  gross 
sum  due  on  several  demands,  without  designating  the  amount 
tendered  upon  each,  is  sufficient.2 

This  duty  of  payment  or  tender  on  the  buyer's  part  is  sub- 
ject to  the  qualifications  usually  attendant  upon  the  perform- 
ance of  a  condition  precedent.3  A  legal  tender,  strictly 
speaking,  requires  the  production  of  the  money  in  the  seller's 
presence;  and  yet  the  latter's  conduct  may  amount  to  a 
waiver  of  its  production,  and  so  exonerate  from  strict  per- 
formance a  buyer  who  has  done  all  that  the  case  fairly  ad- 
mitted. The  cases  are  quite  numerous  as  to  what  is  or  is 
not  a  sufficient  waiver  of  full  tender  on  the  creditor's  part. 
They  establish  that  a  debtor  must,  in  general,  not  only  have 
the  mone}r  about  him,  but  actually  produce  it  before  the 
seller ;  that  it  is  not  enough  for  some  one  else  to  have  the 
money  who  can  readily  be  summoned,  nor  that  the  debtor 
has  it  in  his  own  pocket.  The  sight  of  money  will  often 
tempt  a  hesitating  creditor  to  yield  ;  and  hence,  if  the  cor- 
rect sum  in  cash  can  be  shown  him  in  such  a  manner  that 
the  creditor  may  examine  and  count  it  over,  the  debtor 
should  not  stop  short  of  so  producing  it  before  him  ;  though 
it  would  be  for  the  creditor,  and  not  for  the  debtor,  to  count 
it  over,  and  verify  the  amount.  Where  the  money  is  con- 
tained in  a  bag,  purse,  or  package,  which  requires  to  be 
opened,  it  is  safer  for  the  buyer  to  open  it,  and  bring  forth 
the  contents,  in  order  that  the  tender  may  be  full  at  all 
points ;  and,  if  he  does  not  show  plainly  just  what  he  has, 
he  should,  at  any  rate,  state  its  amount.  But  where  the 
creditor  checks  the  tender  by  positively  refusing  to  take 
the  money,  or  by  leaving  the  buyer's  presence,  the  debtor 
having  done  all  he  reasonably  could,  meanwhile,  by  making 
known  his  purpose  and  beginning  to  execute  it,  the  actual 

1  Benj.   Sales,  bk.   4,   pt.  3,   c.   2 ;  Leatherdale  r.  Sweepstone,  3  C.  &  P. 
Dean  ».  James,  4  B.  &  Ad.  646  ;  Wat-  342  ;  Hazard  r.  Loring,  10  Cush.  207  ; 
kins  v.  Robb,  2  Esp.  711.  Searight    t«.   Calbraith,  4    Dall.    325; 

2  Thetford    v.     Hubbard,    22    Vt.  Bakeman   v.   Pooler,   16   Wend.   637 ; 
440.  Sargent    v.   Graham,    6    N.    H.    440; 

3  Dickinson    v.   Shee,  4    Esp.   68;  Knight  v.  Abbott,  30  Vt.  677. 
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production  of  the  money  will  be  dispensed  with,  and  the 
debtor  becomes  entitled  to  the  legal  advantage  of  a  tender.1 
So  may  a  waiver  of  full  tender  be  inferred  where  the  seller 
refuses  to  take  the  sum  which  is  offered  him,  and  requires 
costs  or  other  additional  charges  to  be  added  which  the 
debtor  is  under  no  obligation  to  pay.2 

§  417.  The  Same  Subject.  —  A  tender,  to  be  good,  must 
be  free  from  all  superfluous  conditions  or  qualifications  to 
which  a  creditor  might  rightfully  object.  Thus  a  debtor 
cannot  insist,  according  to  some  authorities,  that  the  creditor 
shall  admit  in  receiving  the  amount  tendered  him  that 
nothing  more  is  due,  or  give  an  acquittance  in  full  of  all  de- 
mands ;  nor,  indeed,  would  it  be  essential  for  the  buyer's 
own  protection,  in  making  the  payment,  that  the  receipt 
should  be  in  full.3  But  the  debtor  may  exclude  any  harsh 
legal  presumption  against  himself  by  his  method  of  tender- 
ing :  he  may  say,  without  insisting  upon  an  acknowledgment 
from  the  other  party,  that  he  tenders  this  in  full  of  all  de- 
mands.4 So,  too,  is  a  tender  good,  though  accompanied  by  a 
protest  that  the  amount  paid  was  not  lawfully  due.5  It 
would  appear,  too,  notwithstanding  the  adverse  attitude  of 
some  of  the  earlier  decisions,  that  the  debtor  has  a  right  to 
request  a  receipt  for  what  he  pays  over.6  But  the  right 
to  require  a  receipt  might  depend  upon  circumstances. 
Large  sales  of  personal  property,  as,  for  instance,  of  a  cargo 
of  merchandise,  are  often  accompanied  by  invoices  and  other 
vouchers  which  are  transferable  upon  receipt  of  payment : 
in  small  sales  by  retail,  delivery  of  the  goods  will  often  suffi- 

1  Breed  v.  Kurd,  6  Pick.  356  ;  Doug-         4  Robinson  v.  Ferraday,  8  C.  &  P. 
las  v.  Patrick,  3  T.  R.  683 ;  Alexander  752;    Bull  v.   Parker,   1    Q.   B.   409; 
v.  Brown,  1  C.  &  P.  288  ;    Wheeler  v.  Bowen  v.  Owen,  11  Q.  B.  130.     But  see 
Knaggs,  8  Ohio,  169 ;  Thorne  v.  Mosher,  Sutten  v.  Hawkins,  8  C.  &  P.  259. 

5  C.  E.  Green,  257.  5  Scott  v.  Uxbridge  R.  R.  Co.,  L.  R. 

2  See  Ashburn  v.  Poulter,  35  Conn.     1  C.  P.  596. 

553.  6  In  England,  the  point  is  settled  by 

3  Eckstein  v.  Reynolds,  7  Ad.  &  E.  legislation  in  the  buyer's  favor.     Stat. 
80;    Bowen  v.  Owen,  11    Q.   B.  130;  16  &  17  Viet.  c.  69,  §§  3,  4 ;  Benj.  Sales, 
Hepburn  v.  Auld,  1  Cr.  321  ;  Brooklyn  bk.  4,  pt.   3,  c.  2.     See  Richardson  v. 
Bank    v.  DeGrauw,  23    Wend.    342;  Jackson,  8  M.   &   W.  298;    Wood  v. 
Richardson   v.   Boston  Chemical  Lab-  Hitchcock,  20  Wend.  47. 

oratory,  9  Met.  42. 
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ciently  show  that  the  cash  has  been  paid  ;  while,  again,  it  is 
quite  Qiistomar}'  in  a  sale  to  give  the  buyer  a  bill  of  items 
which  the  seller  receipts  at  the  foot  upon  getting  his  money. 

The  object  of  a  tender  is  to  relieve  the  buyer  from  the 
imputation  of  default,  and  to  save  all  possible  accruing  dam- 
ages and  interest ;  not,  of  course,  to  avoid  the  liability  of 
ultimately  paying  the  principal  sum.  It  means,  in  a  sale, 
that  the  buyer  admits  himself  bound  to  pay  a  certain  amount 
in  discharge  of  the  seller's  claim,  and  no  more.  Hence,  if  his 
tender  is  once  refused,  the  debtor  must  hold  himself  still 
read}'  to  pay  over  whenever  the  creditor  finally  concludes  to 
accept  the  sum  offered,  and  demands  it  at  any  reasonable  time 
or  place.1  If  suit  be  brought  for  the  price,  the  practice  is  to 
pay  the  money  into  court,  and  abide  by  the  result  of  the  trial.2 
Meantime  the  buyer  may  keep  it,  or  put  it  on  deposit ; 
though  it  should  be  added,  that  he  cannot  compel  the  cred- 
itor to  look  to  any  depositary  for  the  money,  but  must  charge 
himself  with  the  duty  of  fetching  it.  If  the  debtor,  upon  the 
creditor's  subsequent  reasonable  demand,  does  not  pay  or 
tender  what  is  due,  he  will  lose  the  benefit  of  his  previous 
tender.3 

The  result  may  be  modified  in  a  given  case  by  the  acts  and 
conduct  of  the  parties.  Thus,  payment  is  good  where  the 
person  to  whom  it  is  made  refuses  to  accept,  if  the  money  is 
left  with  him  against  his  wish,  and  he  afterwards  refuses  to 
give  it  up.4  But  the  debtor  should  see  that  his  tender  is 
accepted  as  he  made  it,  if  at  all ;  for  if  one  tenders  to  his 
creditor  a  sum  of  money  in  full  of  all  legal  claims  which  the 
latter  may  have  against  him,  and  the  creditor  receives  it,  pro- 
testing that  it  is  not  enough,  but  that  he  will  pass  it  to  the 
debtor's  credit  upon  account,  the  debtor,  by  not  dissenting  to 
this  mode  of  acceptance,  remains  liable  still  for  whatever  the 
creditor  may  afterwards  recover  against  him  in  excess  of  the 
amount  tendered.5 


1  Town  v.  Trow,  24  Pick.  168.  *  Rogers  v.  Rutter,  11  Gray,  410. 

2  See  James  v.  Vane,  2  E.  &  E.  883.         »  Gassett  v.  Andover,  21  Vt.  342. 

3  Town    v.   Trow,    24    Pick.    168 ;     As  to  application  of  payments,  see  1 
Middlesex  v.  Thomas,  5  C.  E.  Green,  39.    Sch.  Pers.  Prop.  §  371. 
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§  418.  Payment  by  a  Present  Adjustment  not  in  Cash ;  Vari- 
ous Modes. —  (2d.)  As  to  payment  by  a  present  adjustment 
not  in  cash.  By  paying  in  whatever  circulates  as  money,  the 
intention  manifested  is  to  make  a  cash  adjustment  for  the 
goods :  and  so  substantially  is  it  when  the  buyer  gives  an 
ordinary  check ;  for  this  is  merely  a  convenient  method  of 
effecting  the  same  practical  result.1  But  when  a  bill  or  note 
is  given,  there  is  no  cash  adjustment  of  the  price ;  either  the 
instrument  stands  as  a  postponement  of  payment,  or  its  ac- 
cepted substitute.2  Which  of  these  it  shall  be  is  always  a 
question  of  intention.  Now,  a  buyer  may  give  his  own  note 
simply,  or  his  note  strengthened  by  indorsement  or  other 
security,  or  some  one  else's  note ;  and  a  similar  principle 
applies  to  a  bill  of  exchange  ;  each  of  which  three  modes 
should  be  distinguished  when  we  treat  of  adjusting  the 
price. 

§  419.  Buyer's  own  Note  or  Acceptance,  whether  Absolute 
or  Conditional  Payment.  —  Where  a  buyer  gives  his  own  note, 
or  accepts  the  bill  which  the  seller  has  drawn  against  the 
goods,  and  the  goods  are  thereupon  delivered  up,  the  pre- 
sumption of  the  common  law  would  be  that  the  seller  takes 
the  instrument,  not  by  way  of  absolute  discharge  of  the 
price,  but  as  a  postponement  of  payment  only ;  the  result  of 
which  is  that  the  seller's  right  to  sue  for  the  price  revives  on 
the  non-payment  of  the  paper  at  maturity.3  But  in  some 
States  the  rule  is,  that,  where  one  indebted  gives  his  note  or 

1  1  Sch.  Pers.  Prop.  §  367.    The  con-         2  1  Sch.  Pers.  Prop.  §  367  ;  Gary  v. 

tract,  interpreted  in  the  light  of  sound  Bancroft,  14  Pick.  315;  Ward  v.  Smith, 

usage,  may  determine  as  to  whether  7  Wall.  447. 

one's  check  is  good  payment.     Where         3  1  Sch.  Pers.  Prop.  §  369 ;  Benj. 

the  buyer's  check   is  refused  on  de-  Sales,  bk.  4,  pt.  3,  c.  2;  Owenson  v. 

livery  by  the  seller,  a  reasonable  time  Morse,  7  T.  R.  64;  Griffiths  v.  Perry, 

to  get  the  cash  is  fairly  allowed  at  large  1  E.  &  E.  680;    Story    Sales,  §   219. 

business  centres.     See  Bass  v.  White,  This  is  the  rule  in  England;   also  in 

65  N.  Y.  565.      Such,  however,  is  not  New   York,  New    Jersey,   and    many 

the  invariable  rule,  especially  in  places  other  American  States.     Ib. ;  2  Chitty 

remote  from  banks.     And  the  tender  of  Contr.  llth  Am.  ed.  1135  and   notes, 

another  person's  check  stands  some-  See    Middlesex   v.   Thomas,   5   C.   E. 

what  on  the  footing  of  the  tender  of  Green,  39 ;  Smith  v.  Miller,  43  N.  Y. 

another  person's  note.     It  is,  of  course,  171;  Archibald  v.  Argall,  63  111.  307; 

no  proper  tender,  per  se.    See  Beau-  Nat.  Bank  v.  Bigler,  83  N.  Y.  61. 
champ  y.  Archer,  58  Cal.  431 ;  post,  §  420. 
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acceptance  for   the  debt,  there  is  prima  facie   an  absolute 
payment  made  to  the  creditor.1 

There  is,  however,  never  more  than  a  prima  facie  presump- 
tion ;  and  any  presumption,  on  the  one  side  or  the  other,  may 
he  rebutted  by  evidence  that  the  parties  intended  otherwise.2 
It  is  a  reasonable  custom,  well  established  to  be  sure,  that 
where  one  sells  upon  a  long  credit,  and  for  a  large  amount, 
the  buyer  shall  give  him  his  note  for  the  price  ;  this  being 
no  more  onerous  to  an  honest  buyer,  while  positively  advan- 
tageous to  the  seller  in  affording  written  proof  of  the  debt, 
and  giving  him  something  upon  which  he  may  raise  the 
money  elsewhere.3  But,  since  we  are  regarding  intention, 
the  effect  of  giving  such  a  note  or  bill  may  be  shown  in  any 
case  to  mean  that  the  buyer  will  be  no  longer  liable  for  the 
price  of  the  goods,  although  he  may  still  be  liable  on  the  in- 
strument, or,  again,  to  mean  the  reverse ;  and  among  circum- 
stances which  lead  to  the  former  conclusion,  or,  in  other 
words,  warrant  the  inference  that  payment  was  meant  to  be 
absolute,  and  not  conditional,  is  the  fact  that  the  buyer  had 
offered  to  give  his  time  note  for  the  price,  or  pay  cash  less 
discount,  and  the  seller  chose  the  former  in  preference.4  In 
any  event,  the  seller  is  bound  to  account  for  the  instrument 
he  has  taken,  so  as  to  save  the  buyer  harmless,  before  he  can 
recover  for  his  price  ; 5  and  any  holder  must  take  the  proper 
steps  for  presentment  on  maturity,  so  as  not  to  endanger  the 
rights  of  the  buyer  with  reference  to  other  parties,  else  the 
instrument  may  operate  as  absolute  payment.6 


1  Story  Sales,  §  219 ;  Fowler  v.  Bush, 
21  Pick.  230;  1  Sch.  Pers.  Prop.  §  369; 
Melledge  v.  Boston  Iron  Co.,  6  Cush. 
158;  Ferry  v.  Baxter,  13  Vt.  452;  Cos- 
tar  v.  Davies,  3  Eng.  213;  Paine  v. 
Pwinel,  53  Me.  52.  Maine,  Vermont, 
Massachusetts,  and  Indiana  are  among 
the  States  which  are  committed  to  this 
rule.  In  other  States,  such  as  Rhode 
Island,  it  is  stated  to  be  a  question  of 
fact.  11  R.  I.  617.  As  this  rule  of 
presumption  is  stated  with  reference  to 
debts  generally,  and  not  payment  of 
price  only,  and  the  doctrine  itself  shifts 
readily,  the  reader  should  carefully 


consult  the  general  authorities  of  his 
own  State  on  this  point. 

2  1  Sch.  Pers.  Prop.  §  369. 

8  See  Whitney  v.  Eaton,  15  Gray, 
225. 

4  Cowasjee  v.  Thompson,  5  Moore, 
P.  C.  165. 

5  Price  v.  Price,  16  M.  &  W.  232; 
Bunney  v.  Poyntz,  4  B.  &  Ad.  568. 

«  See  Cami'dge  v.  Allenby,  6  B.  &  C. 
373;  Mehlberg  »;.  Fisher,  24  Wis.  007  ; 
Hopkins  v.  Ware,  L.  R.  4  Ex.  268; 
Middlesex  v.  Thomas,  6  C.  E.  Green 
39;  Story  Sales,  §  434. 
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If  a  buyer  adjusts  the  price  by  giving  his  note  or  acceptance 
with  security,  it  is  still  a  matter  of  evidence  whether  this  was 
taken  by  the  seller  as  an  absolute  or  a  conditional  payment ; 
but  the  former  might  well  be  presumed.  One  mode  of  enlarg- 
ing the  buyer's  obligation  to  pay  the  price  is  by  giving  nego- 
tiable paper  on  which  is  the  name  of  some  other  party.1  The 
seller  must  here,  as  before,  pursue  his  rights  so  as  not  to  de- 
prive the  buyer  of  his  own  remedies  against  others,  nor  subject 
him  to  special  risks  beyond  what  he  had  agreed  to  assume.2 

A  mode  of  payment  not  uncommon  in  England,  where  a 
large  quantity  is  to  be  delivered  by  instalments,  is  for  the 
buyer  to  accept  the  seller's  time  drafts  against  inspectors'  and 
wharfingers'  certificates,  showing  that  the  goods  are  ready 
for  shipment.  In  such  cases,  the  seller  may  require  the 
buyer's  acceptance  as  a  condition  precedent  or  concurrent  to 
giving  the  certificate.3 

§  420.  Adjustment  of  Price  where  a  Third  Party's  Obligation 
is  given.  —  An  adjustment  of  the  price  by  another  party's  bill, 
note,  or  other  obligation,  follows  much  the  same  course  as 
sales  for  a  price  payable  in  stock,  clothing,  and  the  like  com- 
modities ;  the  giving  of  such  equivalent  amounting  to  absolute 
payment  in  most  instances.4  Wherever  securities  thus  given 
turn  out  to  be  forged  or  counterfeit,  the  seller  can  rescind  the 
adjustment,  on  the  ground  that  the  consideration  has  failed  ; 
and  if,  though  genuine,  they  were  worthless,  and  the  buyer 
knew  them  to  be  so,  the  imputation  of  fraud  might  afford 
relief  in  like  manner.5  And,  since  the  question  of  payment 
must  still  be  viewed  in  the  light  of  mutual  intention,  even  the 
buyer's  good  faith  in  passing  over  a  worthless  security  will  not 
always  cause  the  transaction  to  stand  as  a  satisfaction  of  the 
debt.6  But  the  buyer's  rights  must  still  be  respected,  what- 

1  Sard  v.  Rhodes,  1  M.  &  W.  153;  graph  Co.,  20  Wall.  20;  supra,  §  212;' 
Camidge  v.  Allenby,  6  B.  &  C.  373;  Wise  v.  Chase,  44  N.  Y.  337 ;  Read  t>. 
Mehlberg  i>.  Fisher,  24  Wis.  607 ;  Pea-  Hutchinson,  3  Camp.  352 ;  Gidney  v. 
cock  v.  Pursell,  14   C.  B.  N.  s.  728;  Altman,  27  Mich.  226;  Hale  v.  Hays, 
Rice  v.  Andrews,  32  Vt.  601.  54  N.  Y.  389. 

2  Ib.  51  Sch.  Pers.  Prop.  §§  462,  470; 
8  Gunn  v.  Bolcklow,  L.  R.  10  Ch.     supra,  §  318 ;  Goodrich  v.  Tracy,  43  Vt. 

491.  -  314. 

4  See  Humaston  v.  American  Tele-         6  See  Roberts  v.  Fisher,  43  N.  Y. 
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ever  the  character  of  the  adjustment;  and  if  the  creditor  fails 
to  exercise  due  diligence  in  collecting  the  security,  or  to  give 
such  notice  to  the  buyer  as  may  enable  him  to  pursue  his 
legal  remedies  against  the  parties  liable  thereon,  the  buyer 
will  be  relieved  from  further  obligation  ;  for  either  the  seller 
took  the  instrument  in  question  absolutely  and  as  a  full  equiv- 
alent of  the  price,  or  else,  receiving  it  conditionally,  he  thus 
discharges  the  buyer  by  his  own  laches.1 

Where  a  seller  has  agreed  to  receive  the  notes  of  a  third 
party  in  payment  for  the  goods  sold,  he  is  not  bound  to 
deliver  up  the  goods  upon  tender  of  the  notes  if  such  third 
party  has  become  meanwhile  insolvent.2  The  case  is  some- 
what analogous  to  that  of  lien  or  stoppage  in  transitu  against 
an  insolvent  buyer.3 

§  421.  Compound  or  Optional  Adjustment;  Miscellaneous 
Points.  —  The  adjustment  of  price  agreed  upon  may  be  partly 
in  cash,  and  partly  on  credit ;  or  it  may  have  been  optional  as 
between  the  two  modes  on  either  side.4  So  may  a  sale  be 
made  with  the  price  payable  partly  in  cash  and  partly  in 
notes ;  this,  too,  being  left  optional  or  not ;  according  to  the 
facts.5  But,  whatever  the  mode  adopted  for  absolute  or  for 
conditional  payment,  the  buyer  is  bound  to  perform  strictly 
as  he  has  agreed  to  do  ;  otherwise  the  seller's  remedies  are 
left  open  for  recovering  without  delay  the  full  contract  price.6 
The  rule  of  negotiable  paper  here  finds  expression  ;  and  where 
the  buyer  is  primarily  liable  on  an  instrument,  and  has  lost 
no  recourse  against  others  nor  incurred  special  hazard  by  the 
seller's  acts  with  reference  to  the  security  given,  he  cannot 
set  up  the  seller's  laches  to  prevent  the  enforcement  of  his 
own  express  obligation.7 

159,  where  the  note  of  a  party  already  8  See  c.  14,  post ;  supra,  c.  4. 

insolvent  was  given  ;  Weddigen  v.  Bos-  4  Rugg  v.  Weir,  16  C.  B.  N.  8.  471 ; 

ton,  &c.  Fabric  Co.,  100  Mass.  422,  the  Gray  y.  White,  108  Mass.  228. 

case  of  a  third  person's  worthless  check.  6  Gray  v.  White,  108  Mass.  228. 

Cf.  Wright  v.  Lawton,  37  Conn.  167;  6  Rice  v.  Andrews,  32  Vt.  691 ;  Gniy 

supra,  §  418.  v.  White,  108  Mass.  228 ;  Rugg  r.  Weir, 

1  Caraidge  y.  Allenby,  6  B.  &  C.  373 ;  16  C.  B.  N.  s.  471. 

Smith  u.  Mercer,  L.  R.  3  Ex.  61.  7  See  Atkinson  r.  Handon,  2  A.  &  E. 

2  Benedict  v.  Field,  16  N.  Y.  696.  628;  Benj.  Sales,  bk.  4,  pt.  3.  c.  2.   And 
And  see  Chalmers,  Ex  parte,  L.  R.  8  see,  generally,  1  Sch.  Pers.  Prop.  pt.  3, 
Ch.  289.  cs.  7, 8.     Where  a  sale  was  made  on  an 
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§  422.  Sales  on  Credit ;  General  Rules  stated.  —  (3d.)  As 
to  sales  on  credit.  Here  the  mutual  understanding  is,  that 
the  buyer  shall  have  full  right  and  title  to  the  thing  sold,  and 
that  the  seller  shall  wait  for  his  pay.  Credit  may  be  given 
for  a  definite  or  for  an  indefinite  period,  in  which  latter  case  a 
reasonable  time  is  to  be  presumed  ;  and  it  may  either  rest  in 
an  express  agreement,  or  be  inferred  from  the  parties'  course 
of  dealing  and  other  circumstances.  As  the  giving  of  credit 
derogates  from  the  seller's  rights,  it  should  never  be  pre- 
sumed, where  the  buyer  was  an  utter  stranger  to  him  ;  for 
the  foundation  of  credit  is  the  personal  confidence  which  the 
creditor  reposes  in  his  debtor's  honor  and  ability  to  pay  when 
the  time  comes  round.  As  to  sales  of  this  character,  delivery 
is  completed,  and  the  buyer  has  all  the  advantages  of  owner- 
ship :  but  he  is  not  obliged,  in  turn,  to  pay  before  the  expira- 
tion of  the  term  ;  and  if  he  gives  his  note  in  postponement 
of  payment,  by  way  of  evincing  the  length  of  the  term,  the 
seller  must  wait  till  the  time  runs  put  before  he  can  sue.1 
Where  no  time  of  credit  definitely  fixed  by  express  agree- 
ment or  custom  can  clearly  be  shown,  payment  on  the  seller's 
demand  seems  to  be  the  legal  requisite ;  in  which  case  the 
seller  should  put  the  buyer  in  default,  by  sending  his  bill  or 
other  notification  that  he  desires  settlement  for  the  goods,  — 
a  course  prudent  in  any  case  of  expired  credit.2  The  buyer's 
duty  as  to  payment  or  tender,  on  the  lapse  of  his  term  of 
credit,  is  substantially  the  same  as  in  the  other  cases  we  have 
just  considered. 

If  the  seller  has  given  credit  conditionally,  —  as,  for  in- 
stance, upon  the  buyer's  giving  him  certain  periodical  accept- 
ances or  notes,  —  and  the  buyer  breaks  the  condition,  the 
consideration  for  the  credit  fails  ;  and  the  seller  may  thereupon 

adjustment  by  bills  at  two  and  four  in  reason  ought  to  be  approved  as  un- 

months,  Lord  Ellenborough  once  held  objectionable. 

that  the  seller  was  bound  to  accept  the         l  Story  Sales,  §§  236, 237, 403 ;  Sted- 

bills  offered  within  a  reasonable  time ;  man  v.  Gooch,  1  Esp.  5 ;  Rugg  v.  Weir, 

and    that    five    days    was    a    period  16  C.  B.  N.  s.  471;  Rice  v.  Andrews, 

unreasonably   long   for   that  purpose.  32  Vt.  691. 

Hodgson    v.    Davies,    2    Camp.    630.         2  See  Hodgson  v.  Davies,  2  Camp. 

The  mercantile  expression  "  approved  630. 

bills  "  is  here  held  to  mean  bills  which 
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sue  at  once  for  his  price,  without  awaiting  the  expiration 
of  the  proposed  term  of  credit.1  But  the  seller  may  in  any 
case,  by  waiving  exact  fulfilment  of  a  condition,  enlarge  the 
buyer's  opportunity  for  performance.2  Where  goods  are 
sold  on  credit,  a  notice  by  the  buyer  before  the  expiration 
of  the  credit  that  he  will  not  be  able  to  pay  does  not  waive 
the  credit  on  his  behalf.3 

§  423.  Payment  through  Agent  of  Buyer  or  Seller.  —  Pay- 
ment may  be  made  through  agents  as  well  as  their  princi- 
pals ;  but  to  make  sure  that  one  has  authority,  as  the  seller's 
agent,  to  receive  the  price  or  modify  the  terms  of  payment,  is 
the  practical  difficulty.  One  who  acts  within  the  reasonable 
scope  of  his  powers  as  held  out  by  his  principal  may  fitly  be 
recognized  by  the  buyer,  where  the  latter  is  not  aware  of  spe- 
cial instructions  given  to  the  contrary ; 4  though,  as  respects 
the  principal  himself,  the  so-called  agent's  acts  be  indefen- 
sible. Thus  it  is  reasonably  safe  for  the  buyer  who  calls  at 
the  seller's  place  of  business  to  make  payment  to  the  seller's 
cashier  or  a  clerk  upon  the  premises  apparently  invested  with 
the  affairs  of  the  concern,  but  not  to  a  mere  porter  or  errand- 
boy,  or  any  third  person  the  buyer  may  happen  to  find  there ; 
and,  if  the  transaction  be  a  heavy  one,  he  ought  to  be  espe- 
cially careful  how  he  pays  the  cash  to  any  one  but  the  seller 
himself,  or  some  one  manifestly  in  the  seller's  confidence  for 
handling  money.  A  check  made  out  to  the  seller's  order,  and 
handed  over  in  adjustment  of  the  price,  might,  if  not  objected 
to,  clear  the  buyer  of  perplexity  when  dealing  with  doubtful 
third  parties.5  So,  too,  if  payment  be  demanded  at  the 
buyer's  own  door,  the  party  who  delivers  the  goods  may  often 
be  deemed  the  proper  party  to  receive  payment,  though  not 


1  Rugg  v.  Weir,  16  C.  B.  N.  s.  471 ; 
Rice  v.  Andrews,  32  Vt.  691;    Story 
Sales,  §  434. 

2  See  Hutchings  v.  Hunger,  41  N.  Y. 
155. 

8  Keller  v.  Strasburger,  90  N.  Y. 
379.  See  post,  cs.  12,  13. 

*  See  Story  Agency,  §§  60,  209, 
226-228. 

6  Kaye  v.  Brett,  6  Ex.  269 ;  Barrett 


v.  Deere,  M.  &  M.  200;  Benj.  Sales, 
bk.  4,  pt.  3,  c.  2.  Parke,  B.,  observed, 
in  Kaye  r.  Brett,  that  if  a  shopman, 
who  is  authorized  to  receive  payment 
over  the  counter  only,  receives  money 
elsewhere  than  in  the  shop,  the  pay- 
ment is  not  good  :  but  this  is,  of  course, 
prima  facie  only ;  for  a  shopman  is  fre- 
quently authorized  to  go  outside  to  col* 
lect  bills  for  his  employer. 
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necessarily,  since  men  are  chosen  to  deliver  because  of  bodily 
strength ;  and  a  receipted  bill  of  parcels  for  the  price  of  the 
goods  can  hardly  fail  of  being  a  sufficient  credential  empow- 
ering him  whom  the  seller  may  have  sent  with  it  to  receive 
the  money  ;  yet  any  special  restriction  of  authority  which  is 
brought  to  the  buyer's  notice  before  he  pays  must  not  be 
disregarded.1  The  buyer's  tender  of  payment  after  the  usual 
manner  may  be  made,  in  any  event,  to  one  who  is  the  duly 
authorized  agent  of  the  seller ;  and,  even  though  the  agent 
denies  his  authority,  the  tender  will  be  good  for  all  legal 
purposes.2 

§  424.  Rule  of  Payment  -where  Brokers,  Factors,  etc.,  are 
employed.  —  Brokers,  factors,  and  attorneys  are  classes  of 
agents,  each  with  a  certain  understood  scope  of  employment 
•which  the  law  of  agency  assumes  to  define.  They  are  not 
vested  in  all  respects  with  co-ordinate  powers :  for  it  is  said 
that  a  factor  is  intrusted  with  the  goods,  and  so  may  give 
discharge  of  payment;  while  a  broker  has  no  possession 
of  the  goods,  and  therefore  may  not.3  But  the  course  of 
employment  of  all  such  parties  will  vary  according  to  the 
temporary  local  usage  ;  and  it  is  a  generally  received  opinion, 
that,  where  an  agent  has  by  law  a  lien  upon  the  property  in 
his  possession,  payment  to  the  principal  will  not  absolve  the 
buyer  from  liability  to  satisfy  the  agent's  lien.4  There  is 
some  conflict,  in  the  adjudged  cases,  upon  the  question  of  a 
factor's  authority  to  sell  on  credit ;  but,  while  the  English 
rule  might  still  appear  a  stringent  one,  the  weight  of  Ameri- 
can authority  favors  the  assumption  that  he  may  sell  on  credit, 
unless  a  contrary  usage  is  shown.5  Where  a  factor  takes  a 

1  Ib.  6  Story  Agency,  §  209,  and  n. ;  Riley 

-  Mclniffe    v.   Wheelock,   1    Gray,  v.  Wheeler,   44   Vt.    189;    Dwight  v. 

600.  Whitney,  15  Pick.  179 ;  Daylight  Bur- 

3  Benj.   Sales,   bk.   4,   pt.   3,  c.  2;  ner  Co.  v.  Odlin,  61  N.  H.  56;  1  Am. 
Story  Agency,  §  209.     And  see  post,  Lead.  Gas.  654  et  seq.  ;  Benj.  Sales,  bk. 
c.  18,  as  to  auction  sales ;  auctioneers  4,  pt.  3,  c.  2 ;  Catterall  v.  Hindle,  L.  R. 
being  likewise  agents  in  a  sale,  with  1  C.  P.  186,  per  Keating,  J.     But  while 
an  understood  scope  of  employment.    ,  Catterall  v.  Hindle,  supra,  laid   down 

4  Ib. ;  Robinson  v.  Rutter,  4  E.  &  B.  the  English  law  somewhat  strictly,  that 
954 ;  Catterall  v.  Hindle,  L.  R.  1  C.  P.  case  was  reversed  on  appeal  ( L.  R.  2 
186;  L.  R.  2  C.  P.  368;  1  Sch.  Pers.  C.  P.  368),  on  the  ground  that  the  ques- 
Prop.  §§  383,  385.  tion  was  one  rather  of  fact  than  law, 
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negotiable  note  of  the  buyer,  payable  to  his  own  order,  for  the 
price,  he  does  not  thereby  bind  himself  to  his  principal  per- 
sonally for  the  debt,  if  the  buyer  who  gave  the  note  was  in 
good  credit ; l  and  the  same  is  affirmed  likewise  of  auction- 
eers.2 But  neither  broker,  factor,  nor  auctioneer  can  sell, 
especially  as  between  himself  and  his  employer,  in  any  mode 
unusual  in  the  business  as  then  and  there  prevalent,  nor  in- 
consistently with  the  authority  plainly  conferred  upon  him  ;* 
nor  should  he  place  himself  in  an  attitude  antagonistic  to  the 
seller's  interests.4 

§  425.  Agent's  Authority  in  settling  on  Seller's  Behalf.  — 
We  may  add,  that,  under  most  circumstances,  a  third  person 
empowered  to  receive  payment  on  behalf  of  the  seller  is  pre- 
sumed to  have  authority  to  receive  cash  in  hand  only  ;  and 
though  an  agent  may  doubtless  be  invested  with  full  powers 
of  settlement,  so  as  to  take  the  buyer's  notes  with  or  without 
security,  to  receive  some  commodity  as  an  equivalent,  to 
extend  the  time  for  payment,  and  even  to  forbear  or  com- 
promise, it  is  only  an  attorney  at  law  or  some  party  with 
powers  very  clearly  conferred,  expressly  or  by  inference  of 
law,  who  can  handle  the  seller's  privileges  with  such  free- 
dom.5 

Where  an  agent  has  sold  for  an  undisclosed  principal,  the 
buyer  is  justified  in  dealing  with  the  agent  as  seller,  and 
settling  for  the  goods,  subject  to  such  offsets  as  may  be 
proper  against  the  party  personally.6  But  the  material  issue 

to  be  submitted  to  the  jury,  business  or  fiduciary,  and  the  party  for  whom 

usage  being  properly  taken  into  con-  he  acts. 

sideration  in  such  cases.  6  Ib.     But  see  Fick  v.  Runnels,  48 

1  Dwight  v.  Whitney,  15  Pick.  179 ;  Mich.  302,  as  to  a  sale  made  by  a  surety, 
Kidd  v.  King,  5  Ala.  84;  1  Am.  Lead,  to  whom  the  owner  gave  the  property 
Cas.  662.  as  security  with  authority  to  sell,  if  op- 

2  Townes  y.  Birchett,  12  Leigh,  174;  portunity   offered,   indemnify   himself, 
Corlies  v  Cummings,  6  Cow.  181.  and  use  the  rest  of  the  proceeds  for 

3  Warner  v.  Martin,  11  How.  226;  specific  purposes.     Payment  made  to 
Benny  v.  Rhodes,  18  Mo.  152 ;  1  Am.  a  travelling  salesman,  who  made  the 
Lead.  Cas.  662 ;  Story  Agency,  §  209 ;  sale  on  a  three  months'  credit,  is  held 
Williams  y.  Evans,  L.  R.  1  Q.  B.  352.  good  in  Putnam  y.  French,  63  Vt.  402. 

*  See  this  rule  applied  to  a  broker's  Business  usage  must  necessarily  affect 

sale  of  stock.     1  Sch.  Pers.  Prop.  §  505  ail  such  transactions, 
and  cases  cited.     This  is  a  doctrine  of         6  Ramazotti  v.  Bowring,  7  C.  B.  N.  8. 

general  application  as  between  an  agent  851. 
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here  is,  whether  the  real  owner  has  so  conducted  himself  as 
to  warrant  the  buyer  in  dealing  with  the  agent  as  the  real 
owner  ;  for,  if  not,  the  case  is  simply  one  of  misappropriation 
by  a  party  in  possession  of  the  chattels,  and  an  invalid  sale. 
Carelessness  in  ascertaining  the  true  state  of  facts  recoils 
upon  the  purchaser :  if  he  rejects  evidence  which  shows  the 
sale  to  be  that  of  an  agent,  his  conduct  is  inexcusable ;  nor 
can  he  treat  himself  as  indebted  personally  for  the  price  to 
either  principal  or  agent,  as  may  best  suit  his  convenience.1 

To  enter  fully  into  the  general  rules  of  agency  is,  however, 
foreign  to  the  purpose  of  this  work. 

§  426.  Roman  Law  of  Payment  and  Tender.  —  The  Roman 
law  closely  resembled  our  own  as  to  payment  and  tender. 
The  creditor  was,  in  general,  bound  to  make  a  demand  of 
payment  at  a  suitable  time  arid  place,  and  the  debtor  to  re- 
spond accordingly  ;  but  wherever  the  sum  due  was  fixed, 
and  the  mode  and  time  of  payment  clearly  ascertainable  by 
mutual  agreement  or  through  legal  construction,  no  demand 
was  requisite.  The  judge  (or  praetor)  decided  what  was 
suitable  in  a  disputed  case  according  to  the  evidence  before 
him.2  There  was  this  further  provision  for  the  debtor's  ben- 
efit, that,  if  the  creditor  refused  to  accept  his  rightful  tender 
of  payment,  he  might  pay  the  sum  over  to  certain  public 
officers,  and  so  stand  acquitted  of  the  debt ; 3  a  mode  of  pro- 
cedure still  to  be  traced  in  the  modern  codes  of  Continental 
Europe,  which  permit  the  debtor  in  such  a  case  to  deposit  at 
the  public  treasury,  upon  observing  certain  preliminary  for- 
malities by  way  of  giving  the  creditor  notice  of  his  intention 
to  make  such  deposit.4 


1  Ib.;   Pratt  v.  Wiley,  2  C.   &  P.  cally,  the  court  appropriated  the  pay- 

350;  Benj.  Sales,  bk.  4,  pt.  3,  c.  2.     An  ment  between  the  principals  pro  rata, 

agent  may,  however,  be  empowered  to  leaving  each  to  sue  the  buyer  for  his 

sell  for  various  principals;  and  in  an  unpaid  balance.     Favencv.  Bennett,  11 

English  case  where  a  broker  went  into  East,  36. 

insolvency,  who  had  sold  lots  of  goods         2  Dig.  40,  5,  26,  §  1;  Benj.  Sales, 

belonging  to  different  principals,  receiv-  bk.  4,  pt.  3,  c.  2. 

ing  from  the  buyer  a  payment  on  ac-         8  Cod.  4,  32,  de  Usuris,  19;  Benj. 

count  large  enough  to  discharge  either  Sales,  bk.  4,  pt.  3,  c.  2. 
debt,   but    not    enough   to  pay   both,         4  Benj.   ib. ;    Code    Civ.   art.   1257 

which  he  had  not  appropriated  specifi-  et  seq. 
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§  427.  Miscellaneous  Costa  and  Expenses  attending  a  Sale. 
—  A  contract  of  sale  frequently  necessitates  other  costs  and 
expenses  in  the  course  of  its  due  execution,  besides  the 
simple  payment  of  price  by  the  buyer ;  such  as  the  commis- 
sions of  agents  engaged  in  negotiating  the  sale,  transpor- 
tation and  warehouse  charges,  and  customs-duties.  The 
contract  may,  expressly  or  by  implication,  manifest  the  mu- 
tual intent  in  such  matters ;  though  presumably  each  one  pays 
the  charges  of  his  own  negotiating  agents,  while  the  expenses 
strictly  incidental  to  transferring  custody  from  the  seller  after 
a  bargain  is  consummated  are  to  be  borne  by  the  buyer.1 
But,  for  special  expenses  which  the  seller  may  have  incurred 
in  putting  the  property  into  a  deliverable  condition,  the 
buyer  is  not  legally  answerable  in  the  absence  of  an  express 
agreement  to  that  effect,  inasmuch  as  such  items  may  well 
be  supposed  to  have  entered  into  the  price  consideration ; 
and  accordingly,  where  wool  lying  on  the  seller's  premises 
was  sold,  payable  on  delivery  by  weight,  the  seller  was  not 
allowed  to  reimburse  himself  for  the  cost  of  labor  in  putting 
the  wool  into  sacks  furnished  by  the  purchaser,  the  under- 
standing of  the  parties  being  that  the  wool  was  not  to  be 
weighed  until  after  it  was  put  into  the  sacks.2  Usage  is 
sometimes  available,  where  the  contract  is  silent,  as  to  the 
party  who  should  pay  miscellaneous  expenses.3 


CHAPTER  IX. 

STATUTE  OF  FRAUDS;   CONTRACTS  OF   SALE  EMBRACED. 

§  428.    Common  Law  of  Sales  is   modified  by  Legislation.  — 
Hitherto  we  have  dealt  with  sales  of  personal  property  as 
a  branch  of  common-law  jurisprudence,  regardless  of  mod- 

1  See  Rugg  v.  Minett,  11  East,  210 ;         2  Cole  v.  Kew,  20  Vt.  21. 
Welch  v.  Moffat,  1  Thomp.  &  C.  (N.  Y.         3  Howe  v.  Hardy,  106  Mass.  329. 
Supr  )  575;  Fick  v.  Runnels,  48  Mich. 
302. 
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ern  legislation ;  but,  now  that  the  reader  has  been  carried 
through  the  successive  stages  of  formation  and  full  perform- 
ance of  the  contract,  we  may  next  examine  in  detail  the  im- 
portant changes  in  the  mode  of  performance  which  have 
followed  in  the  wake  of  the  Statute  of  Frauds,  the  most 
famous  act  of  legislation  which  affects  our  law  of  sales. 
The  investigation  will  occupy  this  and  the  two  succeeding 
chapters. 

§  429.  Statute  of  Frauds;  Its  History;  Language  of  17th 
Section.  —  The  act  29  Car.  II.,  c.  3,1  is  the  original  Statute 
of  Frauds,  which  takes  its  name  from  the  object  of  its  enact- 
ment as  avowed  in  its  preamble,  —  to  wit,  "  for  the  prevention 
of  frauds  and  .perjuries ; "  the  general  policy  of  its  framers 
being  to  throw  about  the  most  momentous  transactions  of 
life  the  safeguards  of  written  proof,  instead  of  permitting 
them,  as  formerly,  to  be  evidenced  by  naked  words  and  acts, 
whose  feeble  import  invited  dispute,  and  led  to  inevitable 
uncertainty.  This  act,  which  has  well  stood  the  test  of  -two 
centuries  in  England  with  but  little  variation,  is  the  accepted 
ground-work  of  local  legislation  in  perhaps  every  State  of  the 
American  Union.  Of  the  circumstances  attending  its  passage 
in  Parliament  little  is  known  with  certainty.  The  honor  of 
originating  so  wise  a  measure  has  been  claimed  on  behalf  of 
the  eminent  Sir  Matthew  Hale  (who  died  about  the  time  the 
bill  passed,  and  left  some  loose  notes  behind  him  which  appear 
to  have  given  color  to  such  a  claim2),  in  connection  with 
others  of  lesser  prominence.3  Lord  Eldon,  however,  brought 

1  None  of  the  text-books  from  which  continued  by  various  prorogations, 
such  information  might  be  expected  from  May  8,  1661,  to  Feb.  15,  1677. 
appear  to  give  us  the  date  of  passage  Cf.  editions  of  Stats,  at  Large  above 
of  this  act.  Various  uncertainties  arise  cited.  The  year  29  Car.  II.  is,  properly, 
in  this  connection  with  reference  to  1676-77.  Burnet's  Life  of  Sir  Mat- 
parliamentary  routine  so  near  the  time  thew  Hale,  printed  in  1682,  mentions 
of  the  Restoration.  According  to  8  the  date  of  Hale's  retirement  from  office 
Brit.  Stats,  at  Large,  Cambridge  ed.  as  "28  Car.  II.,  1675-76." 
(1763),  the  year  was  1676;  but  the  later  2  See  Bishop  Burnet's  Life  of  Sir 
revised  folio  edition  (1819),  sanctioned  Matthew  Hale  (1682),  which  gives  a 
by  Parliament,  states  it  as  1677.  This,  list  of  the  MSS.  left  by  that  distin- 
however,  probably  refers  to  the  royal  guished  judge;  making,  however,  no 
assent  and  enrolment  at  the  close  of  especial  mention  of  this  statute, 
the  session  ;  and  there  is  good  reason  8  1  Wynne's  Life  of  Sir  Lionel  (or 
for  supposing  that  this  Parliament  was  Leoline)  Jenkins,  53  (1724),  claims  that 
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to  light  in  later  times  an  opinion  of  Lord  Nottingham,  ren- 
dered June  13,  1678,  less  than  two  years  after  the  passage  of 
this  act,  in  which  he  claimed  the  chief  glory  of  its  enactment 
for  himself ;  though  admitting  that  the  bill  received  some 
additions  and  improvements  from  the  judges  and  civilians 
after  he  had  first  introduced  it  into  the  House  of  Lords.1 
But,  whoever  first  put  into  shape  a  measure  which  jurists 
must  have  worked  upon  and  public  sentiment  breathed  into 
long  before  Parliament  sanctioned  its  passage,  Lord  Notting- 
ham's declaration,  that  every  line  was  worth  a  subsidy,  shows 
that  he  appreciated  in  advance  the  workings  of  what  was 
later  commended  from  the  abundant  experience  of  the  English 
courts  as  "  one  of  the  wisest  laws  in  our  statute-book."2 

The  only  section   of  the  Statute  of  Frauds  which  bears 
directly  upon  sales  of  personal  property  is  the  17th,  which 


this  eminent  authority  in  ecclesiastical 
law  had  a  hand  in  the  statute,  more 
especially  as  to  the  part  which  relates 
to  nuncupative  wills.  For  Lord  Keeper 
Guilford,  1  North's  Life  108  (1740), 
claims  especial  credit  in  "urging"  the 
bill ;  and  here  the  chief  authority  in 
framing  the  act  is  ascribed  to  Sir  Mat- 
thew Hale ;  an  important  admission  in 
a  book  which  shows  no  little  envy  of 
the  Lord  Chief  Justice  and  his  reputa- 
tion. Chief  Baron  Gilbert,  in  a  chan- 
cery case  in  1721,  records  it  that  Sir 
Matthew  Hale  and  Sir  Lionel  Jenkins 
"  prepared  this  statute,"  and  chose  to 
take  the  plan  from  the  civil  law.  Gilb. 
Eq  171. 

In  view  of  these  nearly  contempo- 
raneous authorities,  and  the  uniform 
traditions  of  the  English  bench  and 
bar,  it  seems  highly  probable  that  the 
greatest  judge,  law  reformer,  and  man 
of  legal  learning,  of  his  times,  Sir  Mat- 
thew Hale,  bore  a  prominent  part  in 
the  inspiration,  if  not  the  passage,  of 
this  famous  statute.  Lord  Mansfield's 
statement  in  1  Burr.  418  (1757),  which 
lias  been  so  long  cited  to  the  contrary 
without  comment,  was  probably  a  care- 
less one.  As  Lord  Hale  did  not  resign 
until  February,  1676,  nor  die  until 


Christmas  Day  of  that  year,  the  state- 
ment that  the  act  was  passed  after  his 
death  is  most  likely  incorrect,  while  it 
seems  certain  that  the  act  was  at  least 
under  consideration  in  Parliament  dur- 
ing his  life.  Nor  did  Lord  Mansfield 
change  the  traditionary  views  on  this 
point  in  his  own  court ;  for  the  famous 
Lord  Ellenborough  reiterated  the  opin- 
ion of  Lord  Hale's  authorship  in  1804. 
See  5  East,  17. 

1  Benj.   Sales,  bk.   1,  pt.  2,   c.   1; 
Story  Sales,  §  256;   2  Swans.  87,  n.; 
Ash    v.   Abdy,   3    Swans.   664,   appx. 
Swanston  admits  (accepting  Lord  Not- 
tingham's own  statement  as  decisive) 
that  there  may  have  been  foundation 
for  the  tradition  that  Sir  Matthew  Hale 
and  Sir  Leoline  Jenkins  "assisted  "  in 
preparing  this  statute.     Gilb.  Eq.  171. 
And  Lord  Chancellor  Nottingham,  who 
was  well  worthy  of  the  chief  responsi- 
bility in  procuring  this  remarkable  stat- 
ute, clearly  intimates  as  much.     See, 
further,  Am.  Law  Rev.  (1884)  for  an 
article  by  the  present  writer  upon  the 
authorship  of  the  Statute  of  Frauds. 

2  Lord   Ellenborough,   in    Wain  v. 
Warlters,  5  East,  17;  Benj   Rales,  bk. 
1,  pt.  2,  c.  1,  n. ;  Browne  Stat  Frauds, 
Introduction. 
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runs  in  the  original  act  as  follows :  "  No  contract  for  the 
sale  of  any  goods,  wares,  or  merchandises,  for  the  price  of 
ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized."1  The  phraseology 
of  this  section  has  since  suffered  change,  and  all  important 
modifications  will  be  noticed  in  their  proper  place  hereafter. 
So,  too,  the  legislatures  of  most  American  States,  in  re-enact- 
ing its  provisions,  have  made  alterations,  by  no  means  uniform, 
to  better  adapt  the  law,  in  their  judgment,  to  the  wants  of 
a  later  age  and  a  newer  country.2  But,  in  the  main,  the 
spirit  of  the  above  enactment  is  retained,  which,  it  is  ob- 
servable, applies  the  requisition  of  written  proof  with  these 
two  leading  limitations :  first,  that  the  subject-matter  of 
sale  shall  be  beyond  a  designated  value ;  second,  that  other 
oral  formalities,  plainly  evincing  a  sale,  shall  not  have  been 
pursued. 

§  430.  Policy  of  such  Legislation  as  to  Sales  ;  Writing,  etc., 
not  always  Essential.  —  Our  first  observations  upon  the 
policy  of  this  section,  then,  are,  that  the  ordinary  law  of 
sales  is  still  allowed  free  play  in  transfers  of  small  value, 
though  the  practical  limit  of  value  at  this  day,  when  we 
have  so  many  kinds  of  incorporeal  chattels,  is  not  uniform ; 
and  that  the  written  requirement  of  the  statute  need  not  be 
complied  with,  provided  certain  prescribed  oral  formalities 

1  Act  29  Car.  II.,  c.  3,  §  17.      This  model  closely,  though  with  verbal  dif- 
section,  as  expressed,  was  to  take  effect  ferences,  and  fixing  the  price  at  various 
from   and  after  June  24,  1677.      See  amounts.     But  in  New  York  the  stat- 
also  "Lord  Tenterden's  Act,"  9  Geo.  ute  is  thrown  into  a  new  shape;  and 
IV.,  o.  14,  §  7,  cited  post,  §  440.  California,  Iowa,  and  Wisconsin  pur- 

2  See  Browne's  Stat.  Frauds,  3d  ed.  sue  substantially  the  same  form.    Dela- 
appx.,  for  American  legislation  on  this  ware,  Illinois,  Kentucky,  Ohio,  Penn- 
section  in  detail.     Many  of  these  stat-  sylvania,  Rhode  Island,  Tennessee,  and 
utes,  as  in  Connecticut,  Maine,  Mary-  Virginia,  do  not  appear  to  have  legis- 
land,  Massachusetts,  Michigan,  Minne-  lated  directly  on  this  subject.     Some  of 
sota,  Missouri,  New  Hampshire,  New  the  peculiar  changes  of  legislation  will 
Jersey,  and  Vermont,  copy  the  English  appear  in  detail  hereafter. 
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are  fully  pursued  by  the  parties.  In  other  words,  the  trans- 
fer of  personal  property  is  only  partially  and  sub  modo 
hampered  by  the  Statute  of  Frauds,  so  far  as  concerns  the 
necessity  of  writing  in  a  contract  of  sale. 

§  431.  Legal  Consequences  of  a  Non-compliance ;  Conflicting 
Theories.  —  But  now  comes  a  more  difficult  inquiry,  and  one  • 
which  the  courts  have  not  yet  fully  disposed  of;  namely, 
What  are  the  legal  consequences  which  ensue  from  non- 
compliance  with  the  terms  of  this  section,  in  cases  to  which 
it  applies  ?  It  is  often  said  that  the  statute  effects  its  de- 
clared purpose  of  preventing  fraud  and  perjury  by  putting 
an  end  to  contracts  which  do  not  conform  to  its  require- 
ments ;  and  so  accurate  a  thinker  as  Mr.  Smith  has  observed 
that  "  a  parol  contract,  unaided  by  any  of  the  formalities 
mentioned  in  the  17th  section  as  equivalent  to  writing,  is 
totally  and  entirely  void."  l  But  opposed  to  this  view  of  the 
situation  is  eminent  authority.  Says  Mr.  Browne  of  the  17th 
section,  in  his  treatise  on  the  Statute  of  Frauds :  "  That 
enactment  does  not  declare  that  the  contracts  embraced  by 
it  are  illegal  or  void,  unless  put  in  writing.  It  does  not  in 
any  way  affect  their  substance  or  ingredients,  but  simply 
prescribes,  as  a  rule  of  evidence,  that,  in  cases  where  they 
are  sought  to  be  enforced,  oral  proof  of  them  shall  not  be 
received."2  There  are  late  decisions  in  Massachusetts  and 
Vermont,  which,  upon  precisely  this  ground,  permit  the 
party  sued  to  so  waive  his  immunity  under  the  statute  as  to 
stand  bound  by  the  contract.3 

When  we  turn  to  the  statute  itself,  and  read  it  over,  we 
find  that  the  original  section  17  declares  that  "  no  contract " 
for  the  sale,  &c.,  "  shall  be  allowed  to  be  good,"  except  in 
the  cases  meant,  —  an  equivocal  expression,  truly ; 4  and 
upon  these  words  are  based  not  only  the  English  adjudica- 
tions, but  those  of  many  American  States :  whereas  the  ex- 

1  Smith  Contracts,  117.     And  see  151 ;  Middlesex  Co.  v.  Osgood,  4  Gray, 
Channell,  B.,  in  M'Lean  v.  Nicoll,  7  Jur.  447.     And  see  Townsend  v.  Harpraves, 
N.  s.  999  ;    Bigelow,  J.,  in    Marsh  v.  a  still  later  Massachusetts  decision,  118 
Hyde,  3  Gray,  331.  Mass.  325. 

2  Browne  Stat.  Frauds,  §  115  and  n.         «  Act  29  Car.  II.,  c.  3,  §  17  ;  supra, 
8  Montgomery  v.  Edwards,  46  Vt.    §  429. 

431 


§  432          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

pression  of  the  New  York  enactment,  which  certain  other 
State  legislatures  have  copied,  is,  that  every  contract  of  sale 
shall  be  u  void  "  unless  the  specified  requirements  are  met.1 
"  The  expression  '  allowed  to  be  good,'  "  says  Bramwell,  B., 
in  Noble  v.  Ward,  "is  not  a  very  happy  one ;  but  whatever 
its  meaning  may  be,  it  includes  this,  at  least,  that  it  shall  not 
be  held  valid  or  enforced."  2  Much  of  the  difficulty,  then, 
seems  to  arise  upon  the  ambiguity  of  the  legislative  expres- 
sion ;  which  fact  being  taken  for  granted,  it  becomes  a  le- 
gitimate inquiry  how  far  the  language  of  other  sections  in 
the  original  statute  (applicable  to  conveyances,  devises  and 
bequests  by  will,  collateral  undertakings,  and  the  like) 
might  be  invoked  in  furtherance  of  the  construction  of  sec- 
tion 17.  But,  while  one  English  act  covers  the  whole 
ground,  in  most  of  the  United  States  the  substance  of  the 
various  sections  has  been,  in  fact,  embodied  in  several  en- 
tirely separate  acts  of  legislation.3  In  no  event  should  a 
local  construction  be  given  to  such  a  provision  without  ref- 
erence to  the  important  changes  which  may  have  been 
wrought  by  the  local  legislation  in  the  phraseology  of  this 
section. 

§  432.  The  Same  Subject;  Contract  exists  but  is  unen- 
forceable.—  There  might  be  objections  to  the  view  that  the 
Statute  of  Frauds  operates,  in  its  17th  section,  merely  to  ex- 
clude oral  proof  of  the  contract,  in  a  case  of  non-compliance : 
for  this  seems  to  narrow  down  too  much  the  natural  import 
of  legislative  language ;  and  it  might  lead,  besides,  to  mis- 

1  See  Browne  Stat.  Frauds,  3d  ed.  remedy.  The  security  thereby  afforded 

appx.    And  yet  it  is  said,  in  Hawley  v.  makes  the  remedy  depend  upon  proof 

Keeler,  53  N.  Y.  114,  that  the  Statute  which  shall  not  rest  upon  the  recollec- 

of  Frauds  does  not  condemn  verbal  con-  tion  or  integrity  of  witnesses,  but  upon 

tracts  for  the  sale  of  goods.     In  Brown  something  reliable  to  which  the  parties 

r.  Allen,  35  Iowa,  306,  the  court  lays  may  resort  for  a  solution  of  all  their 

stress  on  the  circumstance  that  the  Iowa  doubts  and  disputes."     Virgin,  J.,  in 

statute  does  not  (like  some  others)  de-  Williams  v.  Robinson,  73  Me.  186. 
clare  that  sale  void  which  fails  to  com-         "2  Noble  v.  Ward,  L.  R.  1  Ex.  117. 

ply  with  requirements.  "  Shall  be  good  or  valid  "  is  the  statu- 

"By  the  enactment  of  this  statute,  the  tory  expression  used  in  Massachusetts 

legislature  interposed  a  few  safeguards  and  some  other  States.     See  Browne, 

against  mistakes  and  frauds  in  certain  ib.  appx. 

kinds  of  contracts,  by  making  certain          8  See  Browne,  §§  115,  n.,  365. 
additional  tilings  indispensable  to  the 
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chievous  consequences  (particularly  as  concerns  third  per- 
sons), to  treat  the  property  as  passing  upon  an  oral  contract 
which  the  original  parties  might  afterwards  evince  by  their 
writing  or  not,  at  their  election.1  But  far  more  objectionable 
is  Mr.  Smith's  view,  with  which,  indeed,  the  English  de- 
cisions are  plainly  inconsistent ;  for  to  regard  the  contract 
as  void  where  statute  formalities  fail  of  observance  is  to 
place  the  broadest  possible  interpretation  upon  the  language 
of  the  original  act,  and  make  the  legislature's  rebuke  of  oral 
sales  exceedingly  harsh.  That  no  such  disastrous  conse- 
quences fairly  ensue  will  better  appear  when  we  examine 
what  sort  of  writing  satisfies  the  statute.2  But  there  either 
is  or  is  not  a  contract  of  sale  existing  in  legal  contemplation 
when  the  common-law  requirements  are  fulfilled,  notwith- 
standing the  statute  fails  of  compliance ;  and  the  most  ra- 
tional course  appears,  on  the  whole,  to  be,  to  accept  the  fact 
of  its  existence,  and  then  to  regard  a  non-compliance  with 
the  statute  formalities  as  rendering  the  contract  simply  un- 
enforceable for  the  time  being. 

This  midway  doctrine  vindicates  the  policy  of  the  act, 
puts  a  reasonable  construction  upon  the  language  of  the 
17th  section,  and  better  harmonizes  the  decisions  than  any 
other  yet  adduced ;  though  none,  perhaps,  can  do  so  abso- 
lutely. To  quote  Mr.  Justice  Williams :  "  The  effect  of 
that  enactment  is,  that,  although  there  is  a  contract  which 
is  a  good  and  valid  contract,  no  action  can  be  maintained 
upon  it,  if  made  by  word  of  mouth  only,  unless  something 
else  has  happened  ;  e.  g.,  unless  there  be  a  note  or  memo- 
randum in  writing  of  the  bargain,  signed  by  the  party  to  be 
charged.  As  soon  as  such  a  memorandum  comes  into  ex- 
istence, the  contract  becomes  an  actionable  contract."8 
And  Channell,  B.,  has  said:  "The  more  correct  view  is, 
that  the  contract  still  exists,  but  that  it  cannot  be  put  in 
force."  4 


1  See  9  Am.  Law  Rev.  434,  456,         »  Bailey  v.  Sweeting,  9  C.  B.  w.  8. 
where  some  of  the  objections  are  stated     843,  859. 

at  length  to  Mr.  Browne's  view.  *  Channell,  B.,  in  M'Lean  v.  Nicoll, 

2  Infra,  c.  11.  7  Jur.  N.  8.  999. 
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§  433.  How  Sale  Contract  becomes  good  by  Subsequent 
Compliance  with  Statute.  —  We  may  notice,  in  passing,  that 
a  sale  contract,  so  far  from  requiring  some  contemporaneous 
writing  to  give  it  force,  may  be  made  good  and  enforceable 
by  acts  afterwards  done  by  the  defendant  in  compliance 
with  the  statute ;  and  the  better  opinion  is  that  the  contract 
thereupon  takes  effect,  quoad  hoc,  by  relation  back  to  the 
date  of  the  oral  agreement.  Thus,  in  Bailey  v.  Sweeting, 
the  defendant  verbally  bought  glasses  to  be  paid  for  on  de- 
livery by  the  carrier.  The  glasses  were  damaged  in  transit ; 
and  the  defendant  refused,  at  first,  to  take  them,  but  after- 
wards made  such  a  writing  as  amounted  to  a  satisfaction  of 
the  statute.  The  decision  was,  that  the  defendant  had  be- 
come liable  to  pay  the  full  price  for  the  goods  sold ;  and 
this  upon  the  familiar  principle,  doubtless,  that,  the  bargain 
for  specific  goods  being  completed,  the  risks  of  safe  transit 
are  presumed  to  fall  upon  the  buyer.1  This  squares  with 
the  theory  that  a  contract  of  sale  exists,  but  may  be  unen- 
forceable for  non-compliance.  There  is,  however,  a  rule 
set  out  in  Bill  v.  Bament,  to  the  effect  that  compliance 
with  the  statute,  after  action  brought,  cannot  render  the 
contract  sued  upon  enforceable  ;  but  this  case  is  an  anoma- 
lous one,  and  may,  perhaps,  be  explained  .by  the  rules  of 
practice.2  A  still  later  English  decision  of  the  Queen's 
Bench  may  be  cited,  where  a  memorandum  in  writing,  made 
by  the  defendant  after  the  goods  had  been  delivered  to  a 
carrier,  and  had  been  totally  lost  at  sea  while  in  his  hands, 
was  held  sufficient  to  take  the  case  out  of  the  statute.3 

But  an  interesting  point  not  noticed  in  this  last  case  — 
whether  the  statute  compliance  comes  too  late  after  the 
goods  have  ceased  to  exist  —  was  afterwards  raised  in  Mas- 
sachusetts upon  a  state  of  facts  quite  similar,  and  decided  in 
conformity  with  our  proposition.4  An  action  was  brought  for 

1  Bailey  v.  Sweeting,  9  C.  B.  N.  s.    Gibson  v.  Holland,  L.  R.  1  C.  P.  1,  per 
843.     And  see  Vincent  v.  Germond,  11     Willes,  J. 

Johns.  283 ;  Seymour  v.  Davis,  2  Sandf.         8  Leather  Cloth  Co.  v.  Hieronimus, 

230.  L.  R.  10  Q.  B.  140. 

2  Bill  v.  Bament,  9  M.  &  W.  36;         <  Townsend  v.  Hargraves,  118  Mass. 
Tisdale  v.  Harris,  20  Pick.  9.    But  see  325. 
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the  price  of  thirty-seven  bales  of  wool  sold  by  oral  contract 
while  the  wool  was  in  the  hands  of  a  warehouseman.  Nine- 
teen of  these  bales  were  afterwards  entirely  destroyed  by  fire 
while  in  the  warehouse.  The  remaining  eighteen  had  been 
sent  to  the  buyer,  who  accepted  them,  though,  as  the  testi- 
mony appeared  to  establish,  not  until  after  the  destruction  of 
the  other  bales.  The  question  was  raised,  whether  a  part  ac- 
ceptance of  goods,  such  as  the  statute  permits  as  one  form  of 
compliance  with  its  terms,  can  take  place  so  as  to  render  the 
contract  valid  and  enforceable.  Now,  had  this  contract  been 
void  until  the  statute  was  complied  with,  there  could  have 
been  nothing  for  a  court  to  enforce  ;  for  the  sale  would  have 
been  thus  attempted  of  property  not  in  actual  existence, 
which,  we  have  shown,  fails  for  want  of  a  subject-matter.1 
But  treating  the  section  as  one  which  renders  a  contract 
simply  unenforceable  while  non-compliance  continues,  which 
affects  the  remedies  but  does  not  deny  that  there  is  a  con- 
tract, the  court  found  that  the  statute  compliance  came  not 
too  late,  though  the  unaccepted  portion  of  the  goods  had  been 
meanwhile  destroyed  ;  for,  if  there  had  been  a  completed  con- 
tract according  to  common-law  rules,  the  property,  as  we  have 
also  shown,  vested  in  the  purchaser,  and  a  right  to  the  price 
in  the  seller  as  soon  as  the  contract  was  made,  subject  to  the 
seller's  lien,  and  right  of  stoppage  in  transitu.2  It  is  worthy 
of  mention,  that  this  court  declared  its  opinion  that  the  Statute 
of  Frauds  "only  affects  the  mode  of  proof  as  to  all  contracts 
within  it ; "  but  the  context  shows  that  the  judgment  rested 
fairly  enough  on  the  modern  English  view,  which  has  seemed 
to  us  preferable  in  expression,  that  the  statute  admits  an  ex- 
isting contract  as  to  the  parties  which  it  refuses  to  enforce 
until  compliance  is  made  with  its  provisions.3  The  statute, 
on  either  hypothesis,  is  thus  established  to  affect  the  remedy 
of  the  contract,  and  not  its  validity. 

§  434.    Conflict  of  Laws  as  to  Statute  ;  The  Remedy  affected. 
—  On  the  ground  that  the  remedy  and  not  the  validity  of  the 

1  See  supra,  c.  1.  325,  334,  per  Colt,  J.    But  see  Vincent 

2  See  supra,  c.  2.  v.  Genuond,  11  Johns.  283. 
8  Townsend  v.  Hargraves,  118  Mass. 
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contract  is  affected  by  this  17th  section  of  29  Car.  II.,  it 
has  been  held  that  an  oral  contract,  good  by  the  law  of  the 
place  where  made,  but  objectionable  under  this  section,  will 
not  be  enforced  in  the  courts  of  Great  Britain.1 

§  435.  Unenforceableness  extends  to  Note  given  for  Price. 
—  Since  a  contract  which  fails  to  comply  with  the  Statute 
of  Frauds  is  such  an  undertaking  that  the  seller  cannot  sue 
for  his  price,  neither  can  a  promissory  note  given  by  him  in 
consideration  of  damages  claimed  by  the  buyer  for  non-delivery 
of  the  goods  be  enforced,  so  far  as  these  original  parties  to 
the  contract  are  concerned.2 

§  436.  Leading  Divisions  to  be  observed  in  considering  Stat- 
ute of  Frauds.  —  The  relation  of  the  Statute  of  Frauds,  section 
17,  to  contracts  of  sale,  will  now  be  considered  under  these 
three  leading  divisions  :  I.  The  contracts  embraced  under  the 
statute  ;  II.  Oral  acts  of  compliance  with  the  statute ;  III. 
Written  compliance  with  the  statute.  To  the  first  division 
we  shall  devote  the  remainder  of  this  chapter,  the  other 
divisions  receiving  treatment  in  the  two  chapters  next 
succeeding. 

The  convenient  method  will  be  pursued  throughout  this 
discussion  of  basing  our  running  commentary  upon  the  Eng- 
lish statute,  which,  the  reader  will  perceive,  first  sets  forth  the 
contracts  upon  which  the  statute  operates,  and  then  announces 
three  modes  of  satisfying  its  requirements  :  (1)  by  accept- 
ance and  receipt ;  (2)  by  giving  earnest  or  part  payment ; 
both  of  which  are  oral ;  and  (3)  by  making  a  written  note  or 
memorandum. 

§  437.  Contracts  of  Sale  embraced  under  the  Statute,  17th 
Section. — I.  As  to  the  contracts  embraced  under  the  seven- 
teenth section  of  the  statute.  The  language  of  the  original 
enactment  suggests  three  leading  inquiries,  to  be  taken  up  in 
order:  (1st)  what  are  u  contracts  for  the  sale  of,"  &c.  ?  (2d) 
what  classes  of  personal  property  are  comprehended  under 
the  denomination  of  "  goods,  wares,  and  merchandises "  ? 

1  Leroux  v.  Brown,  12  C.  B.  801.  the  Conflict  of  Laws;  1  Sch.  Pers. 
See,  in  general,  Story  and  Wharton  on  Prop.  §§  291-299. 

2  Hooker  v.  Knab,  26  Wis.  611. 
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(3d)  what  standard  of  "  price "  or  "  value  "  brings  a  case 
within  the  statute  ?     Of  these  inquiries  in  their  order. 

§  438.  "  Contracts  for  the  Sale  of/'  etc. ;  Whether  Executory 
Contracts  are  included.  —  (1st.)  What  are  "  contracts  for  the 
sale  of,"  &c.  ?  In  earlier  times,  when  the  policy  of  this  stat- 
ute was  seriously  questioned,  and  courts  inclined  to  restrain 
its  practical  operation,  the  point  was  made  that  "  executory 
contracts  "  for  the  sale  of  goods,  &c.,  did  not  come  within  its 
legislative  provision. 

§  439.  The  Same  Subject ;  English  Decisions  reviewed.  — 
The  English  decisions  prove  somewhat  contradictory  in  this 
respect,  and  the  line  zigzags  as  this  or  that  policy  gives  it 
direction.  Towers  v.  Osborne,  decided  in  1724,  leads  off;  a 
case  where  the  defendant  "  bespoke  a  chariot,"  and  the  con- 
tract was  considered  to  be  without  the  spirit  of  the  enact- 
ment.1 Lord  Mansfield,  in  1767,  commended  this  decision, 
referring  to  the  rule  therein  laid  down  by  Chief  Justice  Pratt, 
that  the  Statute  of  Frauds  relates  only  to  contracts  for  the 
actual  sale  of  goods  "  where  the  buyer  is  immediately  an- 
swerable without  time  given  him  by  special  agreement,  and 
the  seller  is  to  deliver  the  goods  immediately."  And  in  the 
present  case  —  Clayton  v.  Andrews  —  the  court  held  that  the 
statute  could  have  no  application  to  a  contract  for  the  sale  of 
wheat  at  so  much  a  load,  to  be  delivered  about  one  month 
later,  payable  on  delivery  ;  the  wheat  being  as  yet  un thrashed.2 
Groves  v.  Buck  was  decided  in  1814  on  a  similar  principle  ; 
Lord  Ellenborough  declaring  that  a  parol  agreement  to  pur- 
chase oak-pins  which  were  not  yet  cut  out  of  the  slabs  did 
not  come  within  the  statute,  since  the  subject-matter  was  in- 
capable of  present  delivery.3  But  it  is  observable,  that,  in  all 
three  of  these  cases,  the  contract  was  of  something  more  than 
a  merely  "  executory  "  character  ;  and  this  idea  Lord  Ellen- 
borough  put  forward  more  clearly  than  his  predecessors  had 
done.  The  thing  was  actually  incapable  of  a  present  delivery 
and  acceptance  :  it  was  not  a  chariot,  or  a  heap  of  corn,  or  a 

1  Towers  v.  Osborne,  1  Strange,  506.    And  see  Alexander  v.  Comber,  1  H.  Bl 

2  Clayton  v.  Andrews,  4  Burr.  2101.    20. 

«  Groves  v.  Buck,  3  M.  &  S.  17& 
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lot  of  oak-pins  already  in  existence,  whose  delivery  happened 
to  be  postponed  by  mutual  consent  to  a  future  day,  but  a 
chattel  riot  existing  at  all  when  the  contract  was  made, — 
a  chariot  to  be  built,  corn  to  be  thrashed,  oak-pins  to  be 
cut  out. 

On  the  other  hand 'are  early  cases  which  claim  shelter  of 
the  statute,  without  being  in  principle  clearly  distinguished 
from  the  foregoing  decisions.  Thus,  Rondeau  v.  Wyatt,  which 
was  decided  in  1792,  enforced  the  statute  provision  upon  a 
state  of  facts  showing  that  the  defendant,  a  mill  proprietor, 
had  verbally  agreed  to  sell  and  deliver  three  thousand  sacks 
of  flour  to  the  plaintiff;  the  flour  to  be  put  into  sacks  which 
the  latter  was  to  furnish,  and  then  shipped  by  such  vessels  as 
he  should  send.  The  contract  was  held  to  be  unenforceable 
against  the  mill  proprietor.  Lord  Loughborough,  who  ren- 
dered judgment  in  this  case,  would  not  admit,  as  the  plaintiff's 
counsel  requested,  that  this  was  an  "  executory  contract." 
It  was  singular,  he  said,  that  an  idea  could  prevail  that  this 
statute  applied  only  where  the  bargain  was  immediate :  indeed, 
the  statute  provision  would  not  be  of  much  use  unless  it  were 
to  extend  to  executory  contracts  ;  for  it  is  from  bargains  to  be 
completed  at  a  future  period  that  the  uncertainty  and  con- 
fusion will  probably  arise  which  the  statute  was  designed  to 
prevent.  This  being  a  contract  for  specific  existing  flour, 
Lord  Loughborough  decided  rightly :  but,  in  the  apparent 
effort  to  avoid  collision  with  Lord  Mansfield,  he  distin- 
guished the  former  cases  of  the  chariot  and  unthrashed  corn 
from  the  present  on  a  slim  suggestion,  —  that  the  one  was  for 
work  and  labor  to  be  done,  and  materials  and  other  necessary 
things  to  be  found ;  and  the  other  required  some  work  to  be 
done;  namely,  thrashing,  —  though  "this,  perhaps,"  he  was 
forced  to  add,  "  may  seem  to  be  a  nice  distinction."  1  In 
Cooper  v.  Elston,  decided  only  four  years  later,  Lord  Kenyon 
took  occasion  to  express  his  satisfaction  that  Lord  Lough- 
borough's  very  able  decision  had  brought  the  construction  of 
this  clause  of  the  Statute  of  Frauds  back  to  the  manifest  in- 
tention of  the  legislature.  Here  it  was  decided  that  the  case 

1  Rondeau  v.  Wyatt,  2  H.  Bl.  63. 
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of  wheat  sold  by  sample,  to  be  delivered  at  a  later  date,  came 
within  the  requirements  of  the  statute  ;  and  Lord  Mansfield's 
doctrine  was  thrown  still  farther  into  the  background.  The 
remarks  of  Grose,  J.,  as  to  "  executory  contracts  "  in  this  same 
case  are  quite  pertinent,  and  might  be  thrown  into  this  form: 
"  If  you  mean  contracts  for  sale  to  be  executed  at  a  future 
day,  you  repeal  the  statute ;  but  if  only  such  contracts  as  are 
incapable  of  being  executed  at  that  time,  then  you  are  right."1 
But  G-arbutt  v.  Watson,  decided  in  1822,  and  very  briefly  re- 
ported, goes  a  step  farther ;  for  here  was  brought  within  the 
statute  provision  an  agreement  relating  to  one  hundred  sacks 
of  flour  not  at  the  time  "  prepared  "  (as  the  reporter  says) 
"  so  as  to  be  capable  of  being  immediately  delivered  to  the 
defendant."  But  while  the  contract  related  to  that  which 
then  existed  in  the  shape,  not  of  flour,  but  of  unground  wheat, 
the  opinion  of  Abbott,  C.  J.,  intimates  that  the  bargain  was 
not  for  so  much  flour  to  be  manufactured  from  such  materials 
as  the  seller  might  supply,  but  for  a  specific  lot  of  uuground 
wheat  which  required  to  be  ground  up  into  flour ;  in  other 
words,  for  an  identified  quantity  of  unground  wheat  estimated 
as  equivalent  to  so  much  flour ;  an  important  circumstance,  if 
true,  which  the  later  cases  have  not  noted.2  The  court  in 
this  case,  otherwise  so  strongly  resembling  Clayton  v.  Andrews^ 
showed  a  clear  disposition  to  repudiate  Lord  Mansfield's 
celebrated  decision  altogether ;  and  the  Chief  Justice  pro- 
nounces even  Towers  v.  Osborne  an  extreme  case.  The 
opinions  as  reported  are  all  quite  brief;  Bayley,  J.,  announc- 
ing distinctly  what  the  other  judges  probably  accepted  as  the 
true  test,  —  that  the  question  is,  whether  this  was  a  contract 
for  the  sale  of  goods,  or  for  work  and  labor  and  materials 
found.  That  it  was  for  the  sale  of  goods  they  all  agreed.3 

§  440.    The    Same     Subject      English    Rule    affected   by  Act 
9  Geo.  IV,,  c.  14.  —  Whatever  the  lurking  doubts  of  English 

1  Cooper  v.  Elston,  7  T.  R.  14  (A.  D.  that  order  have  had    any  existence. 
1796).  But  here  the  plaintiffs  were  proceeding 

2  Garbutt  v.  Watson,  6  B.  &  Aid.  to  grind  the  flour  for  the  purposes  of 
613.     Says  Abbott,  C.  J. :  "  In  Towers  general  sale,  and  sold  this  quantity  to  the 
v.  Osborne,  the  chariot  which  was  or-  defendant  as  part  of  their  general  stock." 
dered  to  be  made  would  never  but  for         8  Garbutt  v.  Watson,  6  B.  &  Aid.  613. 
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lawyers  as  to  the  true  footing  of  "executory  contracts"  under 
the  statute,  in  the  sense  of  "  contracts  for  a  future  delivery," 
they  were  dispersed  by  the  act  of  9  Geo.  IV.,  c.  14,  §  7, 
known  as  Lord  Tenterden's  Act,  which  plainly  declares  such 
contracts  within  the  mischief  intended  to  be  remedied  by  the 
17th  section.  This  enactment,  which  followed  close  upon 
G-arbutt  v.  Watson,  is  decisive  of  the  controversy  for  Great 
Britain ;  for  it  provides  that  the  17th  section  of  the  Statute 
of  Frauds  shall  extend  "  to  all  contracts  for  the  sale  of  goods 
of  the  value  of  ten  pounds  sterling  and  upwards,  notwith- 
standing the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  such  contract  be  actu- 
ally made,  procured,  or  provided,  or  fit  or  ready  for  delivery ; 
or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery." l  This 
statute  is  now  a  part  of  the  English  Statute  of  Frauds,  and 
the  later  cases  in  that  country  comment  upon  Lord  Tenter- 
den's  Act  and  the  old  17th  section  as  the  joint  exposition  of 
the  Parliament's  policy.2 

But,  notwithstanding  Lord  Tenterden's  Act,  the  discussion 
soon  broke  out  anew,  as  to  what  should  be  pronounced  con- 
tracts of  sale  whose  non-compliance  with  the  statute  must 
necessarily  interfere  with  their  enforcement ;  for  the  old  cases 
had  left  their  trail.  Clay  v.  Yates,  decided  in  1856,  raised 
the  point ;  the  plaintiff  in  this  case,  a  printer,  having  verbally 
contracted  with  the  defendant  to  print  the  second  edition  of  a 
work,  finding  his  own  paper  and  materials,  and  a  quarrel  aris- 
ing between  them,  when  the  book  was  nearly  ready,  because 
the  printer  refused  to  print  what  he  thought  a  libellous  dedica- 
tion :  whereupon  the  defendant  refused  to  pay  him  for  any  of 
the  printing.  The  Statute  of  Frauds  was  pleaded.  It  was 
held  that  this  was  not  a  contract  for  the  sale  of  a  thing  to  be 
delivered  at  a  future  time,  nor  a  contract  for  making  a  thing 
to  be  sold  when  completed,  but  a  contract  to  do  work  and 
labor,  furnishing  certain  materials  ;  and  that  the  case  was  not 

1  See  Browne  Stat.  Frauds,  3d  ed.     Co.,  12  M.  &  W.  33 ;  Haman  v.  Reeves, 
appx.  18  C.  B.  587. 

2  Scott  v.  Eastern  Counties  R.  R. 
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governed  by  Lord  Tenterden's.Act,  nor  within  the  Statute  of 
Frauds.1  There  was  manifest  justice  in  deciding  this  case  so 
as  to  compel  the  defendant  to  pay  for  what  was  printed  before 
the  quarrel  arose ;  and,  as  a  precedent,  the  decision  has  not 
been  questioned.  But,  in  the  several  opinions  pronounced  in 
this  case  were  some  passages  which  called  for  criticism  in 
Lee  v.  Griffin,  which,  following  in  1861,  is  the  latest  reported 
English  case  on  the  subject.  A  dentist  brought  a  suit  against 
the  executor  of  a  lady's  estate  for  making  to  the  lady's  order 
two  sets  of  artificial  teeth.  One  defence  set  up  was  the 
Statute  of  Frauds.  It  was  decided  that  the  dentist  could 
not  recover.2  The  opinions  here  rendered  clash  somewhat 
with  those  of  Clay  v.  Yates,  —  a  case  which,  however,  was 
admitted  to  have  presented  a  state  of  facts  sui  generis,  en- 
titling the  plaintiff  to  recover;  and  the  doctrine  that  the 
statute  does  not  apply  where  work  is  the  essence  of  the 
contract,  rather  than  materials  furnished,  is  here  discarded. 
But  the  truth  is,  the  facts  in  the  present  case  were  likewise 
peculiar ;  for  the  lady  who  ordered  the  artificial  teeth  did  so 
on  the  understanding  that  they  were  to  be  fitted  to  her 
mouth :  she  died  before  they  were  fitted,  and  hence  the  con- 
tract failed  of  fulfilment,  and  this  through  no  fault  of  hers.8 
The  printer  in  the  former  case,  not  owning  the  copyright  in 
the  defendant's  book,  would  have  had  nothing  valuable  left 
in  his  hands  if  cut  off  by  the  Statute  of  Frauds  from  pursuing 
his  remedies ;  but  even  in  the  latter  case,  admitting  that  the 
statute  found  the  plaintiff  much  better  off,  two  sets  of  arti- 
ficial teeth,  made  to  fit  a  particular  mouth,  it  must  be 
allowed,  are  not  a  sort  of  commodity  to  be  easily  passed  off 
at  a  current  price  to  the  next  customer. 

§  441.  The  Same  Subject;  Latest  English  Decisions  reviewed. 
—  The  chief  value  of  Lee  v.  Griffin  appears  to  be  in  the  op- 
portunity which  it  afforded  members  of  the  court,  and  Judge 
Blackburn  particularly,  of  bringing  a  distinctive  test  to  bear 
upon  contracts  of  sale  under  the  17th  section.  We  have 

1  Clay  v.  Yates,  1  Hurl.  &  N.  73.          Griffin,  supra,  which  lays  stress  upon 

2  Lee  v.  Griffin,  1  B.  &  S.  272.  these  facts. 
8  See  opinion  of  Hill,  J.,  in  Lee  v. 
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seen  that  it  discards  a  theory  which  Pollock,  C.  B.,  is  thought 
to  have  favored  in  Clay  v.  Yates ,  —  that  the  value  of  the  skill 
and  labor,  as  compared  with  that  of  the  material  supplied,  is 
a  just  criterion  ;  that  case,  however,  showing  that  the  most 
important  material,  namely,  book  manuscript,  was  supplied, 
not  by  the  workman*,  but  by  the  party  for  whom  the  work 
was  to  be  done.1  The  test  for  which  Lee  v.  Griffin  pronounces 
is  this  :  If  the  contract  be  to  deliver  a  thing,  which,  when 
completed,  would  have  resulted  in  the  sale  of  a  chattel  for  a 
price,  the  Statute  of  Frauds  operates  upon  it.  To  use  Judge 
Blackburn's  own  words :  "  The  question  is,  whether  the  con- 
tract was  one  for  the  sale  of  goods  or  for  work  and  labor.  I 
think  that  in  all  cases,  in  order  to  ascertain  whether  the  action 
ought  to  be  brought  for  goods  sold  and  delivered,  or  for  work 
and  labor  done  and  materials  provided,  we  must  look  at  the 
particular  contract  entered  into  between  the  parties.  If  the 
contract  be  such  that,  when  carried  out,  it  would  result  in 
the  sale  of  a  chattel,  the  party  cannot  sue  for  work  and 
labor ;  but  if  the  result  of  the  contract  is  that  the  party  has 
done  work  and  labor  which  ends  in  nothing  that  can  become 
the  subject  of  a  sale,  the  party  cannot  sue  for  goods  sold  and 
delivered."  2 

This  latest  exposition  of  English  law  on  the  subject  (which 
borrows  support  from  an  earlier  decision  of  Tindal,  C.  J.3) 
appears  to  bring  the  influence  of  the  17th  section  to  bear 

1  It  is  by  no  means  clear  that  Pol-  supposing  him  to  have  referred  to  the 

lock,  C.  B.,  in  Clay  v.  Yates,  supra,  supply  of  work  and  all  the  materials  by 

meant  to  set  up  any  such  general  test  the  workman,  was  this  claimed  to  be  a 

as  that  which  Crompton,  J.,  assumes  test  beyond  deciding  whether  the  con- 

for  the  purpose  of  refuting  in  Lee  v.  tract  could   be  sued   upon   for  work, 

Griffin.     This  is  the  language  of  Pol-  labor,  and   materials,   as   well   as   for 

lock,  C.  B. :  "  It  may  happen  that  part  goods  sold  and  delivered.     All  of  the 

of  the  materials  is  found  by  the  person  propositions  in  Clay  y.  Yates  are  put 

for  whom  the  work  is  done,  and  part  forward   in  a  tentative  style,  and    as 

by  the  person  who  does  the  work ;  for  though  for  the  purpose  of  meeting  the 

instance,  the  paper  for  printing  may  peculiar  facts  of  the  case.     Butcf.  Benj. 

be  found  by  the  one  party,  while  the  Sales,  1st  ed.  bk.  1,  pt.  2,  c.  1,  p.  79. 
ink  is  found  by  the  printer.     In  such         2  Blackburn,  J.,  in  Lee  v.  Griffin,  1 

cases,   it   seems   to   me   that  the  true  B.  &  S.  272. 

criterion   is,  whether  work  is  the  es-         3  Ib. ;    Tindal,  C.  J.,  in  Grafton  v. 

sence  of  the  contract,  or  whether  it  is  Armitage,  2  C.  B.  336,  distinguishing 

the  materials  supplied."      Nor,  even  Atkinson  v.  Bell,  8  B.  &  C.  277. 
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upon  all  cases  where  the  substance  of  the  contract  was  goods 
to  be  sold  and  delivered,  stopping  short  at  cases  which  are 
essentially  for  work  and  labor  done  and  materials  furnished  ; 
"and  the  reason,"  as  Pollock,  C.  B.,  has  observed,  "  why  no 
cases  on  this  subject  are  found  in  the  books  is,  that,  before 
Lord  Tenterden's  Act  passed,  the  Statute  of  Frauds  did 
not  apply  to  the  case  of  goods  not  actually  made,  or  fit  for 
delivery."  1 

§  442.  The  Same  Subject ;  American  Rule  as  to  Executory 
Contracts.  —  Turning  to  the  American  decisions  on  the  sub- 
ject, we  find  various  tests  put  forward  by  the  courts  of  the 
several  States,  but  nothing  which  can  be  claimed  as  authori- 
tatively settling  the  application  of  the  statute.  We  are  con- 
fronted at  the  outset  by  numerous  legislative  enactments  not 
in  perfect  accord,  nor  supplemented  by  such  explanatory  acts 
as  that  of  Lord  Tenterden.  The  earlier  decisions  of  New 
York  and  some  other  States  refused  to  apply  the  statute  pro- 
vision to  sales  of  cut  nails  not  yet  manufactured,  unthrashed 
wheat,  and  other  cases  of  commodities  not  yet  existing  in 
specie ;  thus  recognizing  Lord  Mansfield's  rule  in  the  sense 
understood  by  Lord  Loughborough :  but  the  better  opinion 
is  against  extending  that  principle  beyond  the  case  of  articles 
sold  which  in  a  measure  require  preparation  for  delivery  by 
one's  work  and  labor.2  Grarbutt  v.  Watson,  and  Chief  Justice 
Abbott  too,  are  cited  against  Lord  Mansfield  in  some  of  our 
later  cases ;  and  we  may,  at  all  events,  assume  that  the  old 
exemption  from  the  statute,  of  contracts  to  deliver  hereafter 
a  commodity  already  in  existence,  has  no  present  footing  in 
the  United  States.3  It  appears  to  be  the  New  York  doctrine 
that  an  agreement  for  the  sale  and  delivery,  now  or  hereafter, 
of  articles  already  existing,  is  within  the  statute,  but  not  an 
agreement  to  sell  and  deliver  articles  which  have  no  existence, 

1  Clay  v.  Yates,  1  H.  &  N.  15.  Stat.  Frauds,  §  806.    And  see  Rentch 

2  Sevvall  v.  Fitch,  8  Cow.  215;   2  v.  Long,  27  Md.  188 ;  Downs  v.  Skillin- 
Kent  Com.  611 ;    Story  Sales,  §  260  ;  ger,  23  Wend.  270 ;  Right  v.  Ripley,  19 
Crookshank  v.  Burrell,  18  Johns.  58;  Me.  137;  Ellison  v.  Brigham,  38  Vt.  64. 
Eichelberger  v.  M'Cauley,  5  Harr.  &  J.          3  See  Browne  Stat.  Frauds,  §  306; 
213  ;  Mattison  v.  Westcott,  13  Vt.  261 ;  Cason  v.  Cheely,  6  Ga.  664 ;  Hooker  r. 
Allen  v.  Jarvis,  20  Conn.  38;  Browne  Knab,  26  Wis.  611. 
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and  are  to  be  made  hereafter.1  Mr.  Story  inclines  to  follow 
the  English  rule  announced  in  Clay  v.  Yates,  without  notic- 
ing the  later  qualifications  which  Lee  v.  Griffin  introduced.2 
Some  of  our  latest  State  decisions  adopt  Judge  Blackburn's 
test  in  substance.3  And,  upon  the  whole,  the  American 
courts  appear  to  have  groped  steadily  along  by  the  light  of 
the  English  precedents  ;  some  halting  by  the  way,  others 
passing  on. 

But,  in  Massachusetts,  a  peculiar  construction  has  been 
given  to  the  Statute  of  Frauds,  and  to  this  effect :  "  That  a 
contract  for  the  sale  of  articles  already  existing,  or  such  as 
the  vendor  in  the  ordinary  course  of  his  business  manufac- 
tures or  procures  for  the  general  market,  whether  on  hand 
at  the  time  or  not,  is  a  contract  for  the  sale  of  goods,  to 
which  the  statute  applies.  But,  on  the  other  hand,  if  the 
goods  are  to  be  manufactured  especially  for  the  purchaser, 
and  upon  his  special  order,  arid  not  for  the  general  market, 
the  case  is  not  within  the  statute."4  This  rule  was  first 


1  See    Crookshank    v.    Burrell,   18 
Johns.   58 ;    Bellows,   J.,   in   Pitkin  v. 
Noyes,  48  N.  H.  299;  Higgins  v.  Mur- 
ray, 73  N.  Y.  252.     An  exposition  of 
the  New  York  rule,  as  one  distinguish- 
able from  the  latest  English  and  the  lat- 
est Massachusetts  rules,  will  be  found 
in  Cooke  v.  Millard,  65  N.  Y.  352  ;  Par- 
sons v.  Loucks,  48  N.  Y.  17.     Consist- 
ently with  this  rule,  where  a  chattel 
contracted  for  is  at  the   time  in  ex- 
istence, although  the  seller  is   to   do 
some  work  upon  it  to  adapt  it  to  the 
uses  of  the  buyer,  the  contract  will  be 
deemed  one  of  sale  under  the  statute. 
Cooke  v.  Millard,  supra.     And  see  6 
Daly,  429  ;    Bennett's   note  to  Benj. 
Sales,  4th  Am.  ed.  §  110,  discussing 
further  the  New  York  rule. 

2  Story  Sales,  §  260;   and  see  this 
statement   corrected  in    Bennett's   n., 
4th  ed. 

8  See  Pitkin  v.  Noyes,  48  N.  H.  294. 
And  see  Finney  v.  Apgar,  2  Vroom, 
266  :  Prescott  v.  Locke,  51  N.  H.  94. 
In  this  last  case,  the  legislative  prohi- 
bition was  allowed  full  play  :  for  the 
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contract  to  purchase  such  walnut 
spokes,  at  a  certain  pro  rota  price,  as 
the  plaintiff  should  saw  at  his  mill  and 
deliver,  was  held  to  be  a  contract  of  sale 
within  the  statute,  and  not  one  for 
work  and  labor;  though  it  was  ob- 
served that  the  agreement  did  not  con- 
template the  peculiar  skill,  care,  or 
labor  of  the  maker. 

4  Ames,  J.,  in  Goddard  v.  Binney, 
115  Mass.  430.  But  an  oral  contract 
for  plank  is  within  the  statute,  not- 
withstanding a  stipulation  that  the  sel- 
ler shall  saw  the  logs  into  plank  under 
the  buyer's  direction.  Clark  u.  Nichols, 
107  Mass.  547.  The  Massachusetts  rule 
finds  recent  approval  in  Wisconsin. 
Meincke  v.  Talk,  55  Wis.  427.  Here 
the  distinction  is  pursued  to  the  con- 
clusion that  a  "contract  for  the  sale 
of,"  &c.,  is  not  within  the  statute  where 
without  the  special  contract  the  thing 
would  never  have  been  made  in  the 
particular  manner,  shape,  or  condition 
it  was ;  so  that  the  contract  is  essen- 
tially for  special  skill,  labor,  or  work- 
manship. 
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promulgated  in  Mixer  v.  Howarth,  and  has  been  followed 
since  in  a  series  of  decisions,  of  which  the  latest  is  the  very 
recent  one  of  Goddard  v.  Binney,  where  the  conflicting  doc- 
trines of  the  whole  subject  are  clearly  and  succinctly  stated.1 
It  is  curious  that  both  the  first  and  the  last  of  these  cases 
should  be  found  quite  similar  to  the  ancient  English  one  of 
the  chariot,  which  has  so  frequently  proved  a  stumbling- 
block,  but  which  here  finds  favor.  In  Goddard  v.  Binney, 
the  plaintiff  had  agreed  to  build  a  buggy  for  the  defendant, 
according  to  his  directions :  he  did  so,  marking  the  carriage 
with  the  defendant's  initials,  as  requested.  The  buggy  was 
destroyed  by  fire  when  finished,  and  after  the  defendant  had 
pronounced  it  satisfactory.  The  plaintiff  sued  for  his  price, 
and  the  defendant  set  up  the  Statute  of  Frauds.  It  was 
held  that  the  statute  did  not  meet  the  case.  The  court  did 
not  deny  that  this  Massachusetts  doctrine  differed  from  that 
of  New  York,  on  the  one  hand,  and  the  English,  as  set  forth 
by  Judge  Blackburn,  on  the  other.  Some  of  the  late  Maine 
cases  appear  to  indicate  a  judicial  leaning  in  the  same 
direction.2 

§  443.  Summary  as  to  whether  Executory  Contracts  are 
included.  —  To  sum  up  the  results.  There  is  no  principle 
yet  found  which  can  quite  reconcile  the  decisions ;  and  this 
naturally  enough,  since  an  act  which  the  earlier  courts  dis- 
relished, and  sought  to  hedge  in  by  construction,  has,  in 
time,  been  admitted  to  justify  the  wisdom  of  its  framers. 
Putting  ourselves  where  the  legislators  of  this  celebrated 

1  Mixer  v.  Howarth,  21  Pick.  205;  pronounced  without  the  statute.     This 
Lamb  v.  Crafts,  12  Met.  353  ;  Gardner  is  the  rule  by  which  the  cases  are  rec- 
v.  Joy,  9  Met.  177;  Waterman  v.  Meigs,  onciled,  as  stated  in  Edwards  r.  Grand 
4  Gush.  497  ;  Clark  c.  Nichols,  107  Mass.  Trunk  R.  R.  Co. :  "  The  fact  that  the 
547 ;    Goddard    v.  Binney,    115  Mass,  article  contracted  for  does  not  exist  at 
450.    And  see  May  v.  Ward,  134  Mass,  the  time  of  the  contract,  but  is  to  be 
(unpublished.)  made  or  manufactured,  will  not  neces- 

2  8ee  Hight  r.  Ripley,  19  Me.  139  ;  sarily  take  the  case  out  of  the  statute. 
Edwards  v.  Grand  Trunk  R.  R.  Co.,  48  It  must  also  appear  that  the  particular 
Me.  379.     In  the  latter  case,  all  the  person  who  is  to  manufacture  it,  or  the 
wood  that  the  plaintiff  would  make  for  mode  and  manner,  or  materials,  enter 
a  season  was  contracted  for,  and  this  into  and  make  part  of  the  contract." 
was  held  to  come  within  the  statute ;  This  case  is  approved  in  54  Me.  105. 
but,  in  the  former,  a  contract  to  make  And  see  Crockett  v.  Scribner,  64  Me. 
implements  after  a  certain  pattern  was  447. 
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section  stood,  we  should  say  that  the  words  "  no  contract 
for  the  sale  of"  would  bear  either  of  these  two  interpreta- 
tions, —  (1st.)  That  where  the  chattel  contracted  for  does 
not  yet  exist  in  specie,  but  requires  to  be  manufactured  and 
brought  into  being  under  the  contract,  there  is  no  contract 
of  sale  within  the  statute ;  this  being  consistent  with  the 
idea,  that  there  is  no  sale,  properly  speaking,  within  the 
intent  of  the  statute  (whatever  agreement  might  be  entered 
into),  until  the  parties  are  ad  idem  upon  an  existing  subject- 
matter.  This  is  the  narrow  construction,  suitable  to  a  policy 
of  disfavor  of  the  statute;  one  which  justifies  most  of  the 
earlier  English  cases,  —  possibly  even  G-arbuttv.  Watson  itself, 
—  and,  though  now  repudiated  in  England,  maintaining  a 
strong  footing,  seemingly,  in  New  York.1  (2d.)  That  what- 
ever contract,  whether  as  to  chattels  existing  or  chattels  non- 
existing,  may  have  been  entered  into,  which  in  substance  is 
for  goods  to  be  sold  and  delivered,  and  not  work,  labor,  and 
materials  only,  —  that  is  to  say,  which,  when  properly  car- 
ried out,  will  result  in  the  sale  of  a  subject-matter  for  a 
price,  —  comes  within  the  statute  as  a  contract  of  sale. 
This,  too,  the  latest  English  exposition  of  the  doctrine, 
which  is  plainly  based  upon  the  policy  of  giving  the  widest 
possible  operation  to  the  enactment,  justifies  the  language 
of  the  written  law.  But  this  latter  construction,  for  which 
a  writer  of  our  day  strongly  contends,  expressing  his  sur- 
prise that  "  a  rule  so  satisfactory  and  apparently  so  obvious  " 
should  not  have  been  suggested-  earlier,2  antagonizes  the  de- 
cisions of  such  eminent  jurists  as  Mansfield,  Loughborough, 
and  Ellenborough,  and  looks  to  the  future  for  vindication, 
and  is,  at  the  same  time,  open  to  the  objection  that  a  statute 
which  suffers  many  to  escape  the  obligation  of  honest  per- 
formance, because  of  informalities,  practically  promotes  the 
fraud  which  it  theoretically  seeks  to  prevent.  Midway 
between  these  extremes  stands  the  Massachusetts  rule ; 

1  T.  W.  D wight,  Com.,  in   Cooke  the  contract,  while  by  the  latest  Eng- 

v.  Millard,  65  N.  Y.  352,  359,  says  that  lish  rule  of  Lee  u.  Griffin  safe  refers  to 

according  to  the  New  York  rule  the  the  time  of  delivery  as  contemplated 

word  sale,  in  "  no  contract  for  the  sale  by  the  parties.     See  preceding  section, 
of,"  refers  to  the  time  of  entering  into         2  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  1. 
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which,  on  the  score  of  policy,  is  preferable  to  either  of 
the  others.  (3d.)  That  the  statute  applies  to  contracts  for 
the  sale  of  articles  already  existing,  or  such  as  the  seller 
ordinarily  makes  or  procures  for  the  general  market,  but 
not  to  a  contract  for  an  article  to  be  manufactured  especially 
for  the  purchaser  and  upon  his  special  order.  This  state- 
ment has  the  happy  faculty  of  hitting  between  wind  and 
water ;  and  on  the  whole,  while  admitting  discrepancies,  the 
rule  brings  more  of  the  earlier  and  later  cases  into  good 
fellowship  than  any  other  yet  put  forward :  but  the  objec- 
tion is,  that  it  distorts  the  legislative  expression,  and  gives 
to  the  words  "  contracts  for  the  sale  of"  goods,  &c.,  a  mean- 
ing which  the  statute  framers  could  never  have  remotely 
intended. 

As  between  these  three  rules,  which  (though  each  has 
its  own  merits)  are  not  to  be  reconciled  with  one  another, 
the  courts  are  put  to  their  election,  until  legislation  shall 
assert  itself  in  the  premises  more  positively;  for  better 
guiding  principles  of  construction  are  hardly  to  be  looked 
for  where  the  original  language  stands  unaltered.1 

§  444.  Auction  Sales  included  under  the  Statute.  —  Auction 
sales,  it  is  now  settled,  are  within  the  policy  of  the  Statute 
of  Frauds;  though  this  was  in  Lord  Mansfield's  time,  and 
up  to  the  present  century,  made  a  matter  of  doubt.  Not 
only  sales  by  common  auctioneers  are  thus  covered  ;  but 
sheriffs'  sales  on  execution,  and  public  sales  generally,  to  the 
same  extent  as  private  sales.2  The  phraseology  of  the  old 
17th  section  justifies  this  interpretation ;  while,  in  some  of 
the  corresponding  American  statutes,  auctioneers'  sales  are 
expressly  referred  to.3 

§  445.  Chattel  Mortgages,  Miscellaneous  Agreements,  etc., 
whether  included.  —  Whether  a  mortgage  of  goods,  wares, 

1  See  Browne  Stat.  Frauds,  §§  299-  Morton  v.  Dean,  13  Met.  385 ;  Brent  ». 
308,  passim,  on  this  subject.    For  the  Green,  6  Leigh,  16 ;  O'Donnell  v.  Lee- 
rule  under  the  Iowa  code,  see  Brown  man,  43  Me.  158  ;  infra,  as  to  auctions. 
v.  Allen,  35  Iowa,  306.  See  Lord  Mansfield,  in  Simon  v.  Mo- 

2  2  Kent  Com.  540  ;    Browne  Stat.  tivos,  1  W.  Bl.  599. 

Frauds,  §  293;  Story  Sales,  §264;  «  See,  e.  g.,  New  York,  Michigan, 
Hinde  v.  Whitehouse,  7  East,  658;  and  California  statutes;  Browne  Stat 
Kenworthy  v.  Schofield,  2  B.  &  C.  946;  Frauds,  appx. 
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&c.,  is  within  the  statute,  is  a  matter  of  doubt ;  for  loans, 
whether  secured  by  lien,  pledge,  or  mortgage,  or  unsecured, 
are  distinct  from  sales.  But  some  are  of  opinion  that  a 
mortgage  would  come  within  the  denomination  of  contracts  of 
sale,  as  being  a  sort  of  conditional  or  defeasible  sale.1  The 
legal  status  of  chattel  mortgages  is  by  no  means  firm,  as  we 
have  elsewhere  seen  ;  their  growth  is  comparatively  modern  ; 
and  a  sale  which  is  accompanied  by  a  proviso  for  repurchase, 
or  which  keeps  the  title  vested  in  the  seller  pending  payment, 
is  no  mortgage  at  all,  though  much  resembling  it.2 

An  agreement  between  two  parties  to  be  partners  in  a  sale 
of  goods  is  a  partnership  agreement,  and  not  within  the 
statute.3  Nor  is  a  verbal  contract  for  A.  to  advance  money 
from  time  to  time  to  enable  B.  to  purchase  an  article,  though  it 
be  further  agreed  that  A.  shall  have  a  lien  on  the  article  as  his 
security  ;  for  this  agreement  involves  a  loan  upon  security, 
and  not  a  sale.4  But  where  one  says,  "  If  you  will  do  "  such 
a  thing  "  to  the  article,  I  will  give  you  "  so  much  "  for  it," 
and  the  owner  replies,  "  I  will  do  it,"  this  imports  a  contract 
of  sale,  which,  to  be  enforced,  must  comply  with  the  statute.5 
And,  notwithstanding  stipulations  on  either  side  which  go  to 
make  the  sale  a  complex  one,  the  statute  applies  (with  the 
reservations  already  noticed)  so  long  as  the  contract  is  one  of 
sale  ;  that  which  is  really  embarrassing  being  to  determine 
how  far  the  special  stipulations  themselves  call  for  an  exact 
compliance,  in  addition  to  the  simple  bargain  upon  which 
they  are  ingrafted.6 

§  446.  Entirety  of  a  Contract  under  the  Statute;  Sale  by 
Parcels,  etc.  —  The  entirety  of  a  contract  —  a  principle  which 
constantly  confronts  us  in  the  law  of  sales  —  is  an  element 
not  to  be  lost  sight  of,  when  subjecting  a  case  to  the  statute. 
A  single  transaction  may  embrace  a  number  of  items ;  as 
where  a  customer  selects  several  articles,  and  bargains  for 

1  Browne  Stat.  Frauds,  §  294 ;  Glea-         8  Buckner  ».  Ries,  34  Mo.  357. 
son  v.  Drew,  9  Greenl.  79 ;  Clark  v.         4  Brown  v.  Allen,  35  Iowa,  306. 
Duffey,  24  Ind.  271.  5  Bates  v.  Coster,  3  Thomp.  &  C- 

2  See  1  Sch.  Pers.  Prop.  §§415-417;  (N.  Y.  Supr.)  580;  Bowers  v.  Ander- 
Williams  r.  Burgess,  10  A.  &  E.  499;  son,  49  Ga.  143. 

Watts  v.  Friend,  10  B.  &  C.  446.  6  See  infra,  c.  11. 
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them  all  at  one  time ;  and  if  the  parties  footed  the  account, 
and  made  some  distinct  agreement  concerning  the  price,  as 
a  sum  total,  all  the  more  clearly  must  this  have  been  designed 
as  an  entire  contract.1  Nor  matters  it  that  the  goods  were  in 
different  places,  or  differed  in  their  deliverable  condition,  or 
in  kind  and  quality,  provided  one  contract  covered  them  in 
as  components  of  a  single  transaction.2  On  the  other  hand, 
the  purchase  of  successive  lots  as  they  are  offered,  with  a 
distinct  price  for  each,  may  raise  the  presumption  of  a  dis- 
tinct contract  for  each  one  ;  and  particularly  is  this  true  of  an 
auction  sale,  where  each  lot  knocked  down  to  a  bidder  is 
almost  universally  presumed  to  be  the  subject  of  an  entire 
contract.3  But  in  private  sales,  where  the  same  seller  con- 
tracts with  the  same  buyer  on  a  single  occasion,  the  intention 
to  make  the  contract  an  entire  one  should  be  more  readily 
assumed  than  in  cases  of  public  sale,  where  an  auctioneer, 
from  the  nature  of  his  business,  holds  himself  out,  when  offer- 
ing a  number  of  lots  at  one  vendue,  as  ready  to  make  succes- 
sive contracts,  not  with  any  individual  specified,  but  with 
such  successive  parties,  whoever  they  may  be,  as  shall  prove 
the  highest  bidders  on  the  separate  lots ;  his  course  of  employ- 
ment, moreover,  making  him  constantly  the  selling  agent  of 
several  distinct  owners  on  the  same  occasion.4 

The  question  of  entirety  is,  at  all  events,  one  of  evidence, 
and  open  to  proof,  whether  the  sale  be  private  or  public. 
Where,  on  a  single  occasion,  a  bargain  is  struck  on  one 
article,  and  the  parties  simply  discuss  terms  as  to  another, 
an  entire  sale  contract  can  hardly  arise.5  Even  as  to  auc- 
tions, we  shall  find  cases  where  the  successive  accepted  bids 
of  the  same  person  for  various  articles  put  up  for  auction 
are  taken  together  as  constituting  an  entire  contract ;  the 
articles  all  belonging  to  one  owner,  and  being  offered  at 

1  Baldey  v.  Parker,  2  B.  &  C.  37  ;  8  See  Emmerson  y.  Heel  is,  2  Taunt. 
Mills  w.  Hunt,  20  Wend.  431.  38 ;  Couston  v.  Chapman,  L.  R.  2  Sc. 

2  Bigg  v.  Whisking,  14  C.  B.  195;  App.  250  ;  Field  v.  Rtink,  2  Zabr.  625; 
Scott  i'.  Eastern.  &c.  R.  R.  Co.,  12  M.  &  Mills  v.  Hunt,  20  Wend.  431 ;  Wells  r. 

Day,  124  Mass.  38. 

4  See  auction  sales,  c.  18,  post. 


W.  33 ;  Elliott  v  Thomas,  3  M.  &  W. 
170;  Story  Sales,  §  464;  Gault  v. 
Brown.  48  N.  H.  183.  But  cf.  Price  v. 
Lea,  1  B.  &  C.  156. 
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a  single  auction  sale,  upon  the  same  terms  and  conditions, 
by  way  of  disposing  of  his  whole  personal  property  on  cer- 
tain premises,  and  one  bill  being  made  out  to  the  purchaser 
for  the  whole.1 

If  we  would  ascertain  truly  whether  a  given  contract  of 
sale  is  entire  or  not,  we  must  follow  the  course  of  the  parties 
far  enough  to  take  in  their  mutual  intent  in  all  its  bearings. 
We  must  interpret  their  contract  in  its  true  spirit,  and  not 
with  reference  to  any  single  point  of  the  negotiation.  Did 
they  mean  a  number  of  distinct  contracts,  or  one  indivisible 
contract  covering  several  items  ?  Time  is  the  most  decisive 
circumstance  of  all.  If  the  purchases  were  made  simultane- 
ously, this  goes  very  strongly  to  prove  that  the  contract  was 
meant  to  be  a  single  entire  transaction.  But,  on  the  other 
hand,- there  is  no  rule  which  absolutely  declares  two  pur- 
chases distinct  contracts,  because  they  were  not  made  on  one 
and  the  same  interview  with  the  seller.2  Nor  is  the  rule  in- 
variable, that  purchases  on  one  occasion  constitute  an  entire 
transaction.3 

From  the  cases  may  be  deduced  this  other  important  con- 
sideration, that  the  parties  might  start  as  though  there  should 
be  separate  sales,  and  yet  conclude  the  transaction  as  an 
entire  sale.4  For  it  is  the  final  review  and  adjustment  of 
terms  with  the  seller  that  constantly  rounds  the  bargain,  and 
consolidates  what  before  were  separate  sale  contracts  into  one 
entire  transaction.  We  shall  observe,  as  we  proceed,  that  it 
is  sometimes  for  the  advantage  and  sometimes  for  the  disad- 
vantage of  the  enforcing  party  to  have  the  contract  of  par- 
ticulars construed  as  entire  ;  advantageous  where  the  issue  is 
part  performance  by  the  buyer's  acceptance  and  receipt,  but 

1  Jenness  v.  Wendell,  51  N.  H.  63 ;  and  making  another.     If  the  return  to 
Mills  v.  Hunt,  20  Wend.  431.  the  shop  were  soon  enough  to  warrant 

2  "  It  has  been  asked,"  says  Bayley,  a  supposition  that  the  whole  was  in- 
J.,  in  the  leading  case  of  Baldey  v.  tended  to  be  one  transaction,  I  should 
Parker,  "  what  interval  of  time  must  hold  it  one  entire  contract  within  the 
elapse  between  the  purchase  of  differ-  meaning  of  the  statute."     Baldey  v. 
ent  articles  in  order  to  make  the  con-  Parker,  2  B.  &  C.  337. 

tract  separate  ;  and  the  case  has  been  8  See  auction  cases,  supra,  same  sec- 
put  of  a  purchaser  leaving  a  shop  after  tion. 

making  one  purchase,  and  returning         4  See  Best,  J.,  in  Baldey  v.  Parker, 

after  an  interval  of  five  or  ten  minutes  2  B.  &  C.  337. 

450 


CHAP.   IX.]  STATUTE   OF   FRAUDS,  ETC.  §  449 

disadvantageous  wherever  the  standard  of  price  or  value  is 
to  be  fitted  to  the  contract  to  ascertain  whether  it  comes 
within  the  scope  of  the  statute;  and  the  judicial  disposition 
in  any  event  to  give  the  enforcing  party  the  benefit  of  every 
doubt  as  to  his  right  to  sue  on  the  contract  may  best  explain, 
under  this  head,  whatever  tendency  to  confusion  is  found 
in  the  decisions. 

§  447.  "Goods,  "Wares,  and  Merchandises;"  What  Property  is 
included.  —  (2d.)  What  classes  of  personal  property  are  com- 
prehended under  the  denomination  of  "  goods,  wares,  and 
merchandises  "  ?  That  these  words  are  naturally  confined  in 
significance  to  personal  property,  and  do  not  extend  to  real 
estate,  is  certain.1 

§  448.  The  Same  Subject ;  Unsevered  Crops ;  4th  and  17th 
Sections  compared.  —  But  when  a  contract  of  sale  designates 
corn,  potatoes,  or  other  .chattels,  which  as  yet  are  ungrown, 
and  unsevered  from  the  soil,  is  it  a  case  under  the  17th  sec- 
tion, or  not  ?  This  is  an  inquir}r  which  sometimes  presses  on 
comparison  of  the  17th  with  part  of  the  4th  section  of  the 
same  statute,  whose  purport  is,  that  contracts  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  them,  must  be  in 
writing ;  the  one  section  applying  to  personal,  the  other  to 
real,  property.2  The  requirements  of  these  two  sections,  it 
is  perceived,  are  quite  different :  for  the  17th  always  permits 
oral  acts  of  performance,  and  eliminates  contracts  involving  a 
small  value  or  price  altogether  ;  whereas  a  writing  is  rigidly 
exacted,  without  regard  to  value  or  oral  acts,  wherever  the 
4th  section  takes  effect. 

§  449.  Cases  reviewed  as  to  Unsevered  Crops.  —  Said  Lord 
Ellenborough,  in  Warwick  v.  Bruce:  "Here  is  a  contract 
for  the  sale  of  potatoes  at  so  much  per  acre ;  the  potatoes 
are  the  subject-matter  of  sale,  and  whether  at  the  time 
they  were  covered  with  earth  in  the  field,  or  in  a  box, 
still  it  was  a  sale  of  a  mere  chattel."8  In  this,  as  in  a 
former  decision,  he  and  his  associates  appear  to  have  relied 

1  See  1  Sch.  Pers.  Prop.  §  16.  8  Warwick  v.  Bruce,  2  M.  &  S.  205 

2  See  Bouv.  Diet.  "  Frauds,  Statute     (A.  D.  1813). 
of;  "29  Car.  II.,  c.  3,  §  4. 
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upon  the  fact  that  the  contract  was  confined  to  the  sale  of 
the  potatoes,  and  contemplated  the  transfer  of  no  further 
salable  interest.1  Evans  v.  Roberts  is  a  later  case  where 
potatoes  were  contracted  for,  which  the  seller  was  to  raise 
at  the  buyer's  request,  and  deliver  at  a  future  period  ;  the 
buyer  to  have,  meanwhile,  no  interest  in  the  land,  of  course, 
amounting  to  a  possessory  right  of  the  premises.  It  was  held 
that  the  incidental  benefit  of  the  soil  which  the  buyer  neces- 
sarily took  under  his  contract  was  no  such  "  interest  in  land  " 
within  the  meaning  of  the  statute  as  to  make  the  contract 
other  than  a  contract  for  chattels.2  In  progressing  thus  far 
from  full-grown  to  ungrown  potatoes,  the  courts  had  some- 
what shifted  the  line  of  argument ;  but  the  principal  idea 
developed  was  that  an  "  interest  in  land  "  under  section  4, 
properly  speaking,  involves  the  transfer  to  the  buyer  of  some 
exclusive  right  to  the  soil,  at  least  temporary,  so  as  to  enable 
him  to  make  his  profit  of  tjie  growing  surface.3  Upon  this 
distinction  were  carried  certain  cases  where  the  purchaser 
of  growing  grass,  who,  under  his  contract,  was  to  mow  the 
grass  and  otherwise  possess  the  soil,  was  held  to  have  ac- 
quired thereby  an  interest  in  lands  within  the  4th  section.4 
Combined  with  this  consideration,  appeared  in  succeeding 
cases  another,  that  of  a  mutual  contemplation  as  to  the 
state  in  which  the  article  was  to  exist  at  the  time  of  de- 
livery ; 5  Tenterden,  Abinger,  and  Baron  Parke  lending  to 
these  later  decisions  a  weighty  sanction.  The  policy  now 
upheld  was  to  refuse  to  bring  contracts  for  mere  industrial 
crops  within  the  legislative  enactment  concerning  "  interests 
in  land  ; "  that  is  to  say,  to  uphold  the  contract,  though 
verbal,  if  possible,  rather  than  suffer  it  to  fail. 

But  in  1839  came  Jones  v.  Mint;  a  case  decided  in  the 
same  way,  though  upon  a  more  involved  state  of  facts  than 
hitherto  ;  for  not  only  did  the  contract  relate  to  crops  of 
corn  and  potatoes,  with  a  right  given  the  buyer  to  come  upon 

1  Ib. ;  Parker  v.  Staniland,  11  East,         4  Crosby    v.   Wads  worth,    6    East, 
362.  602. 

2  Evans  v.  Roberts,  5  B.  &  C.  829.  5  Watts  v.  Friend,  10  B.  &  C.  446 ; 
8  See  Bayley,  Holroyd,  and  Little-    Sainsbury  v.  Matthews,  4  M.   &  W. 

dale,  JJ.,  in  Evans  v.  Roberts,  supra.        343. 
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the  land  for  the  purpose  of  harvesting  and  carrying  them 
away,  but  there  was  a  still  more  questionable  stipulation  pre- 
sented concerning  lay  grass,  which  the  court  got  rid  of  by 
construing  upon  the  facts  that  the  parties  had  manifested  no 
intention  to  sell  grass  which  the  buyer  was  to  mow.1  Here 
the  court  held  that  this  right  of  entering  upon  the  land  to 
harvest  and  carry  off  the  corn  and  potatoes  did  not  so  mate- 
rially affect  the  case  as  to  render  the  sale  here,  more  than  in 
other  instances,  one  of  an  "  interest  in  lands  "  within  the  stat- 
ute. This  was  an  important  advance  from  former  decisions, 
and  so  the  court  esteemed  it ;  but  Lord  Den  man's  position  was 
thus  stated  :  "  We  agree  that  the  safer  grounds  of  decision  are 
the  legal  character  of  the  principal  subject-matter  of  sale,  and 
the  consideration  whether,  in  order  to  effectuate  the  inten- 
tions of  the  parties,  it  be  necessary  to  give  the  vendee  an 
interest  in  the  land."2  This  test,  and  the  circumstances 
under  which  it  was  to  be  applied,  brought  into  plain  view  a 
common-law  distinction  to  which  Littledale,  J.,  had  adverted, 
after  a  somewhat  discursive  fashion,  some  thirteen  years 
before  ;  namely,  between  certain  crops,  the  regular  produce  of 
the  soil,  such  as  grass,  which  the  common  law  made  part  of 
the  soil;  and  growing  crops,  fructm  industriales,  the  product 
of  annual  industry,  such  as  corn  and  potatoes,  which,  as  Lord 
Coke  said,  was  a  personal  chattel,  independent  of  and  distinct 
from  the  land.3  It  is  upon  this  latter  view  of  the  doctrine 
that  Joy,  C.  B.,  had  in  1832,  in  an  Irish  case,  disposed  of  the 
whole  controversy.  His  admirably  clear  and  concise  language 
is  substantially  as  follows  :  The  general  question,  whether  the 
contract  concerns  an  interest  in  lands,  under  the  Statute  of 
Frauds,  or  goods  and  chattels,  resolves  itself  into  another, — 
whether  or  not  a  growing  crop  is  goods  and  chattels.  We  must 
leave  the  fine  distinction  of  the  old  cases,  and  have  recourse 
to  a  new  criterion.  "  At  common  law  growing  crops  were 
uniformly  held  to  be  goods ;  and  they  were  subject  to  all  the 
legal  consequences  of  being  goods,  as  seizure  in  execution, 
&c.  The  Statute  of  Frauds  takes  things  as  it  finds  them  ; 

1  Jones  v.  Flint,  10  Ad.  &  Ell.  753.  «  See  Evans  v.  Roberts,  6  B.  &  C. 

2  Ib.  829,  per  Littledale,  J. 
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and  provides  for  lands  arid  goods,  according  as  they  were  so 
esteemed  before  its  enactment.  In  this  way  the  question 
may  be  satisfactorily  decided." l  That  fructus  industriales 
are  chattels,  whose  sale  is  not  within  section  4  of  the  Statute 
of  Frauds,  is  now  the  settled  rule  of  England  and  America.2 

§  450.  The  Same  Subject ;  Distinctions  as  to  Annual  Crops, 
or  Fruits  of  industry.  —  The  first  principle  here  noticeable  is, 
therefore,  that  fructus  industriales,  or  annual  crops,  the  fruits 
of  periodical  industry,  are  treated  under  the  Statute  of  Frauds* 
not  as  interests  in  land,  but  as  chattels ;  and  that  contracts 
for  their  sale  are  not  governed  by  the  4th  section  of  the  stat- 
ute of  Charles  II.  The  natural  inference  is,  that  they  fall 
within  the  scope  of  the  17th  section,  as  "  goods,  wares,  and 
merchandises ; "  but,  though  certain  dicta  take  this  for 
granted,  the  precise  point  is  not  settled  by  authority ;  and 
Blackburn,  J.,  on  the  contrary,  declares  the  proposition,  that 
such  chattels,  while  still  growing  and  unsevered,  are  goods, 
wares,  and  merchandises,  "  exceedingly  questionable."3 

§  451.  The  Same  Subject ;  Cases  further  reviewed  ;  Natural 
Products,  etc.  —  In  all  the  foregoing  cases  where  fructus  in- 
dustriales were  held  to  be  chattels,  and  not  interests  in  lands 
under  the  Statute  of  Frauds,  the  legal  purport  of  the  decision 

1  Joy,  C.  B.,  in  Dunne  v.  Ferguson,  labor ;  whilst  timber,  fruit-trees,  grass, 
Hayes,  540  (Irish  Ex.).  and  clover,  are  fructus  naturales,  whose 

2  See  Green  v.  Armstrong,  1  Denio,  periodical  crops   are   of  a   more  per- 
550 ;  Kingsley  v.  Holbrook,  45  N.  H.  manent  and  spontaneous  yield.      See 
313;    Story   Sales,   §   263  a,  4th   ed.,  1  Sch.Pers.  Prop.  §§  100-104;  1  Washb. 
Bennett's  n. ;  Benj.  Sales,  bk.  1,  pt.  2,  Real  Prop.  102;  Co.  Litt.  55  6.     But 
c.  1 ;    Bryant  v.   Crosby,  40  Me.  22 ;  certain    artificial    grasses    which    are 
Ross  v.  Welch,  11  Gray,  235 ;  Purner  quite    frequently   renewed,  also  hops 
v.  Piercy,  40   Md.  212 ;    Moreland   y.  (from  a  consideration  paid  to  the  spe- 
Myall,  14  Bush,  474.  cial    yearly   culture    which    must    be 

3  Blackb.  Sales,  pp.  19,  20;   Benj.  bestowed    upon    them,    though    they 
Sales,  bk.  1,  pt.  2,  c.  2;  contra,  Bayley,  come  from  permanent  roots),  are  now 
J.,  and  Littledale,  J.,  in  Evans  v.  Rob-  brought  within   the  legal  benefits  of 
erts,  5  B.  &  C.  829 ;   Joy,  C.  B ,  in  fructus  wdustriales,  and  hence,  as   we 
Dunne  v.  Ferguson,  Hayes,  540.     And  may  fairly  suppose,  claim  exemption 
see   Blackb.  Sales,  9,  10.    It  may  be  from  the  requirements  of  the  4th  sec- 
well  to  state   that   annual  crops,  the  tion.     Ib.  ;  Graves  v.  Weld,  2  Nev.  & 
fruits  of  periodical  industry,  are  such  M  725;  Rodwell  v.  Phillips,  9  M.  &  W. 
as  corn,  peas,  beans,  tares,  hemp,  flax,  503  ;  contra,  Waddington  v.  Bristow,  2 
cotton,  melons,  and  potatoes, which  yield  B.  &  P.  452. 

an  annual  'profit  in  return  for  annual 
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was  in  furtherance  of  the  reasonable  intent  of  the  parties. 
They  treated  the  subject  sold  as  chattels ;  just  as  in  our 
every-day  mercantile  transactions,  where  coal,  corn,  sugar, 
wood,  and  various  other  commodities,  are  to  be  supplied  on 
contract,  neither  party  dreams  of  questioning  the  character  of 
the  property  as  personal  and  not  real,  though  he  knows  per- 
fectly well  that  the  article  to  be  delivered  is  as  yet  unsevered 
from  the  soil.  Now,  these  fructus  industriales  are  not  in 
every  case  without  the  provisions  of  the  4th  section  ;  for 
there  are  instances  in  the  reports  which  might  justify  the  re- 
mark of  Littledale,  J.,  that  "  where  the  land  is  agreed  to  be 
sold,  and  the  vendee  takes  from  the  vendor  the  growing 
crops,  the  latter  are  considered  part  of  the  land." ]  We  must 
search  out  some  broader  principle  as  a  basis. 

This  necessity  becomes  the  more  apparent  when  we  turn  to 
the  decisions  under  the  statute  concerning  fructus  naturales  ; 
for  they  by  no  means  establish  the  converse  rule,  that  such 
crops  are  invariably  within  section  4  as  u  interests  in  land." 
Take,  for  instance,  the  law  as  laid  down  with  reference  to 
trees  and  timber.  Growing  timber  was  the  subject  of  a  case 
very  early  reported,  which  the  English  Common  Pleas  de- 
cided in  1697.  The  question  was,  whether  the  sale  of  timber 
growing  upon  the  land  ought  to  be  in  writing  under  the 
Statute  of  Frauds,  or  might  be  by  parol ;  and  the  court  ap- 
peared to  have  held  that  it  might  be  by  parol,  "  because  it  is 
but  a  bare  chattel."  2  Smith  v.  Surman,  decided  in  1829,  re- 
views the  same  subject  more  fully ;  but  the  conclusion  arrived 
at  Lord  Abinger  later  interprets  in  this  modified  form :  "  It 
appears  that  a  contract  to  sell  timber  growing  was  not  held 
to  convey  any  interest  in  the  land ;  but  that  was  where  the 
parties  contracted  to  sell  the  timber  at  so  much  per  foot,  and 
from  the  nature  of  that  contract  it  must  be  taken  to  have 
been  the  same  as  if  the  parties  had  contracted  for  the  sale  of 
timber  already  felled."  3  The  agreement  was,  in  fact,  to  sell 

1  Littledale,  J.,  in  Mayfield  v.  Wads-         *  Smith  v.  Surman,  9  B.  &  C.  561 ; 
ley,  3  B  &  C.  366 ;  Earl  of  Fahnouth  Lord   Abinger,   C.   B.,  in  Rodwell  v. 
v.  Thomas,  1  Cr.  &  M.  89.  Phillips,  9  M.  &  W.  601. 

2  Anon.,  1  Ld.  Raym.  182. 
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standing  timber,  which  the  owner  had  already  begun  to  cut 
down,  at  so  much  a  foot.1  Some  stress  has  been  laid  in  later 
cases  upon  the  circumstance  that  the  seller  was  to  cut  down 
the  timber,  and  hence  convert  the  property  into  a  chattel  by 
his  own  act ; 2  a  fact,  however,  whose  true  importance  we 
think  depends  upon  the  light  it  throws  upon  the  mutual  in- 
tent of  the  parties  in  passing  property  of  this  or  that  intrinsic 
character.3  In  Rodwell  v.  Phillips,  a  written  sale  of  fruit 
upon  the  trees,  which  evidently  meant  to  convey  the  property 
before  severance  from  the  soil,  was  held  to  be  the  sale  of  an 
interest  in  lands  ;  and  to  the  same  effect  are  several  other 
English  decisions  concerning  growing  grass,  standing  under- 
growth, and  the  like.4  These  justify  the  position  that  an  oral 
contract  of  fructus  naturales,  contemplating  the  transfer  of 
the  seller's  property  while  they  are  still  annexed  to  the  soil, 
is  within  the  4th  section  as  an  interest  in  land ;  while  the 
oral  sale  of  such  products  in  the  ground,  but  awaiting  a  sev- 
erance before  property  can  pass  to  the  purchaser,  is  only  a 
chattel  sale.5 


1  Smith  v.  Surman,  supra. 

2  See  Bayley,  J.,  in  Earl  of  Fal- 
mouth  v.  Thomas,  1  Cr.  &  M.  105. 

s  Marshall  v.  Green,  1  C.  P.  D.  35, 
justifies  this  statement. 

*  Rodwell  v.  Phillips,  9  M.  &  W. 
501 ;  Campbell  v.  Roots,  2  M.  &  W. 
248 ;  Washburn  v.  Burrows,  1  Ex.  107  ; 
Scovell  v.  Boxall,  1  Y.  &  J.  396.  Some 
late  American  authorities  incline  to 
giving  a  crop  of  fruit,  such  as  peaches, 
the  practical  benefit  of  fructus  industri- 
ales  in  this  connection.  Purner  v.  Pierce, 
40  Md.  212. 

5  See  Rolfe,  B.,  in  Washburn  v. 
Burrows,  supra ;  Lord  Abinger,  in 
Rodwell  v.  Phillips,  9  M.  &  W.  501  ; 
Blaukb.  Sales,  9,  10 ;  Benj.  Sales,  bk. 
1,  pt.  2,  c.  2.  The  recent  case  of  Mar- 
shall v.  Green,  1  C.  P.  D.  35,  confirms 
the  view  of  the  text.  A  sale  of  growing 
timber,  to  be  taken  away  as  soon  as 
possible  by  the  purchaser,  was  treated 
here  as  not  within  the  4th  section ; 
here,  too,  the  purchaser  was  to  cut 
down,  instead  of  the  seller  (as  in  Smith 
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v.  Surman,  supra).  An  idea  conveyed 
is,  that,  even  supposing  the  property 
to  have  passed  before  severance,  there 
was  no  "  interest "  or  profit  to  be  de- 
rived in  the  land  therefrom,  but  only  a 
license  to  come  and  take  the  trees,  so 
far  as  the  buyer  was  concerned.  See 
Lord  Coleridge,  C.  J.,  ib.  39,  approving 
Wms.  Saund.  395.  The  sale  was  made 
in  mid- winter  of  trees  whose  cutting 
commenced  early  in  March.  Lord  Col- 
eridge laid  stress  on  the  fact  that  in 
winter,  when  the  sap  is  out  of  the  tree, 
and  it  stands  as  if  it  were  dead,  the 
buyer  gets  no  "  interest  "  in  the  land  ; 
but  that  it  would  be  otherwise  where 
at  the  time  of  the  contract  it  was  con- 
templated that  the  purchaser  should 
derive  a  benefit  from  the  further 
growth  of  the  thing  sold,  from  further 
vegetation,  and  from  the  nutriment 
afforded  by  the  land.  It  is  possible, 
however,  that  the  decision  rested  upon 
the  fact  that  no  property  was  to  pass 
to  the  purchaser  before  a  severance. 
Coleridge,  C.  J.,  admits  as  to  the 
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Our  American  decisions  have  not  in  all  instances  kept  the 
fine  thread  of  distinction  plainly  in  view :  the  cases  regarding 
natural  products  under  the  Statute  of  Frauds  are  usually 
found  to  be  irreconcilable ;  and  in  New  York  and  several 
other  States  it  is  laid  down  emphatically,  that  the  sale  of 
growing  trees,  with  the  right  given  the  purchaser  to  enter 
and  remove  them  hereafter,  is  the  sale  of  an  interest  in  lands 
within  the  statute,  and  must  invariably  be  expressed  in  writ- 
ing.1 But,  on  the  other  hand,  there  are  numerous  opinions 
among  our  later  reported  cases  to  justify  the  inference,  that 
all  contracts  for  the  sale  of  trees  or  timber,  still  annexed  to 
the  soil,  are  susceptible  of  explanation ;  that  if,  on  the  one 
hand,  the  parties  meant  to  grant  a  present  property  to  the 
unsevered  trees,  there  is  a  sale  contract  concerning  an  interest 
in  lands,  which  must  be  put  in  writing  ;  but  if,  on  the  other 
hand,  their  obvious  meaning  was  to  sell  trees  whose  property 
should  not  pass  to  the  purchaser  until  the  thing  had  been 
dissevered  so  as  to  exist  as  a  chattel,  the  contract  is  not 
within  the  operation  of  this  section  as  an  interest  in  land,  and 
necessarily  unenforceable  because  wholly  oral.2  Nor,  upon 

construction  of  the  4th  section,  "  con-  Armstrong)  makes  it  plainly  the  New 

tract  or  sale  of  lands,  ...  or  any  in-  York  rule,  that  a  contract  to  cut  trees, 

terest   in   or  concerning  them,"   that  standing  upon  the  vendor's  land,  into 

precedents  have  established  tests  which  cord-wood,  to  be  delivered. at  so  much 

perhaps  the  framers  of  the  statute  never  a  cord,  is  not  a  contract  for  the  sale  of 

contemplated,  but  which  cannot  now  an  interest  in  lands.    Purner  v.  Piercy, 

be  disregarded.      Marshall    v.   Green,  40  Md.  212,  justifies  a  similar  construc- 

1  C.  P.  D.  35,  38.  tion  of  the  law  with  reference  to  intent 

1  Green  y.  Armstrong,  1  Denio,  650 ;  of  the  transaction,  and  whether  parties 
Howe  v.   Batchelder,  49  N.   H.  204  ;  mean  to  sell  specifically  timber  or  other 
Harrell  v.  Miller,  35  Miss.  70C  ;  Huff  v.  produce  of  the  land,  such  as  a  crop  of 
McCauley  53  Penn.  St.  206.     A  parol  fruit.     And  see  Cain  v.  Mt-Guire,  13  B. 
contract  for  the  sale  of  growing  timber  Mon.   340  ;    McClintock's  Appeal,   71 
amounts  merely  to  a  revocable  license.  Penn.  St.  365  ;  Sterling  v.  Baldwin,  42 
Armstrong    v.   Lawson,   73    Ind.   498.  Vt.  306,  308,  per  Barrett.  J. 

See  Slocum  r.  Seymour,  36  N.  J.  138.  When  the  title  or  property  passes  to 

2  See  opinions  in  Kingsley  v.  Hoi-  the  buyer  in  such  cases  is  sometimes 
brook,  45  N.  H.  313 ;  Sterling  v.  Bald-  considered  in   this   connection ;    e.  g., 
win,  42  Vt.  306  ;  White  v.  Foster,  102  upon  a  severance,  or  when  the  thing 
Mass.  375,  378  ;   Byassee  v.  Reese,  4  becomes  a  personal  chattel.    See  Drake 
Met.  (Ky.)   372;  Killmore  v.  Howlett,  r.  Wells,  11  Allen,  141 ;  Buck  v.  Pick- 
48  N.  Y.  569;  Edwards  v.  Grand  Trunk  well,  27  Vt.  157;    Cutter  v.  Pope,  13 
R.  R.   Co.,  54  Me.  105.     Killmore  v.  Me.  377. 

Howlett  (which  distinguishes  Green  v. 
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this  latter  construction  of  the  rule,  is  the  circumstance,  that 
the  purchaser  shall  cut  the  trees  instead  of  the  vendor, 
decisive  of  the  sale  as  one  of  an  interest  in  lands.1 

§  452.  General  Summary  as  to  Unsevered  Products  ;  Whether 
within  the  Statute.  —  Upon  the  whole,  then,  the  current  of 
English  and  American  authorities,  at  the  present  day,  seems 
to  set  in  favor  of  some  such  rule  as  Judge  Blackburn  has  laid 
down ;  to  wit,  that  the  crucial  test  is,  whether  the  parties  in- 
tended that  the  property  in  the  thing  should  pass  before  or 
after  its  severance  from  the  soil.  To  quote  from  this  able 
writer^:  "It  seems  pretty  plain  upon  principle  that  an  agree- 
ment to  transfer  the  property  in  something  that  is  attached  to 
the  soil  at  the  time  of  the  agreement,  but  which  is  to  be  sev- 
ered from  the  soil  and  converted  into  goods  before  the  prop- 
erty is  to  be  transferred,  is  an  agreement  for  the  sale  of  goods 
within  the  meaning  of  the  9  Geo.  IV.,  c.  14  (Lord  Tenter- 
den's  Act),  if  not  of  the  29  Car.  II.,  c.  3.  The  agreement  is, 
that  the  thing  shall  be  rendered  into  goods,  and  then  in  that 
state  sold  ;  it  is  an  executory  agreement  for  the  sale  of  goods 
not  existing  in  that  capacity  at  the  time  of  the  contract. 
And  when  the  agreement  is,  that  the  property  is  to  be  trans- 
ferred before  the  thing  is  severed,  it  seems  clear  enough  that 
it  is  not  a  contract  for  the  sale  of  goods ;  it  is  a  contract  for  a 
sale,  but  the  thing  to  be  sold  is  not  goods.  If  this  be  the 
principle,  the  true  subject  of  inquiry  in  each  case  is,  When  do 
the  parties  intend  that  the  property  is  to  pass  ?  If  the  thing 
perish  by  inevitable  accident  before  the  severance,  whom  do 
they  mean  to  bear  the  loss  ?  for  in  general  that  is  a  good  test 
of  whether  they  intend  the  property  to  pass  or  not;  in  other 
words,  if  the  contract  be  for  the  sale  of  the  things  after  they 
have  become  severed  from  the  land,  so  as  to  become  the  sub- 
ject of  larceny  at  common  law,  it  is,  at  least  since  the  9  Geo. 
IV.,  c.  14,  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise within  the  17th  section.  On  the  whole,  the  cases 
are  very  much  in  conformity  with  these  distinctions,  though 
there  is  some  authority  for  saying  that  a  sale  of  emblements 

1  Ib.    And  see  Story  Sales,  4th  ed.  §  263  a,  Bennett's  n. 
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or  fixtures,  vesting  an  interest  in  them  whilst  in  that  capacity 
and  before  severance,  is  a  sale  of  goods  within  the  meaning 
of  the  17th  section  of  the  Statute  of  Frauds,  and  a  good 
deal  of  authority  that  such  a  sale  is  not  a  sale  of  an  interest 
in  land  within  the  4th  section,  which  may,  however,  be  the 
case,  though  it  is  not  a  sale  of  goods,  wares,  and  merchan- 
dise within  the  17th." l  To  which  Mr.  Benjamin  adds, 
from  a  study  of  the  later  English  cases :  "  Nothing  is  to  be 
found  in  the  cases  reported  since  this  perspicuous  exposition 
was  published,  to  affect  its  accuracy,  or  to  shake  the  deduc- 
tions drawn  by  the  learned  author  from  the  authorities  then 
extant."  2 

The  point  for  which  these  eminent  writers  contend  appears 
to  be  well  taken ;  though  perhaps  the  doctrine  as  above  set 
forth  might  better  rest  upon  a  lower  substratum  of  legal 
principle,  which  we  often  encountered  when  studying  heir- 
looms, emblements,  and  fixtures,  in  our  first  volume,  —  that 
a  thing  with  the  physical  attributes  of  real  property  may  be- 
come personal  property  by  legal  construction,  because  the 
parties  have  agreed  to  treat  it  as  such,  and  bargain  for  it  as 
a  severed  article  ;  the  law  furthering  their  intention  ;  and  so 
vice  versa,  with  that  which  is  physically  a  chattel,  whose  an- 
nexation to  the  soil,  so  as  to  become  real  estate,  they  have 
mutually  contemplated.3  And  in  the  United  States,  where 
we  have  not  Lord  Tenterden's  act  re-enacted  in  the  several 
States,  the  question  of  an  "executory  contract"  may,  as  to 
the  17th  section,  further  complicate  the  issue.4 

Our  conclusion  from  all  the  authorities,  English  and 
American  (if  one  assumes  to  reconcile  them  at  all),  may 
be  stated  in  these  propositions :  (1st.)  Contracts  for  the  sale 
of  fructus  industriales,  or  crops  the  product  of  annual  labor 
(which  the  common  law  treated  as  essentially  chattels,  with 
the  usual  incidents  thereof,  as  to  attachment  during  the 
owner's  life,  and  transmission  upon  his  death,  even  while 

annexed  to  the  soil  and  unsevered),  come  within  the  pro- 
•  . 

1  Blackb.  Sales,  9,  10.  114.    And  see  ib.  §  133,  as  to  the  doc- 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  2.  trine  of  equitable  conversion. 
»  See  1  Sch.  Pers.  Prop.  §§  94,  101,         *  See  supra,  §§  438-443. 
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vision,  not  of  the  4th,  but  rather  of  the  17th  section  ;  that  is, 
at  least,  to  say,  they  are  certainly  not  contracts  for  the  sale  of 
interests  in  land,  under  the  Statute  of  Frauds.  (2d.)  Con- 
tracts for  the  sale  of  fructus  naturales^  still  unsevered  and 
annexed  to  the  soil  (to  which  the  common  law  imputed  no 
chattel  character),  come,  on  the  contrary,  within  the  4th 
section,  as  involving  the  sale  of  interests  in  land.  (3d.)  But 
contracts  of  either  class  are  made  further  subject  to  this 
qualification,  that  if  the  mutual  intent  was  to  transfer  the 
seller's  property  with  attendant  risks  after  a  severance,  and 
not  before,  —  in  other  words,  not  until  the  thing  should 
physically  exist  as  a  chattel  beyond  a  peradventure,  —  the 
law  favors  the  mutual  intent,  so  far  as  to  regard  the  sale  as 
without  the  provision  of  the  4th  section  altogether.  (4th.) 
So,  too,  it  would  appear,  that,  vice  versa,  a  contract  for  the 
sale  of  an  ungathered  and  unsevered  crop,  though  coming 
within  the  denomination  of  fructus  industriales,  requires 
treatment  as  an  interest  in  land  within  the  meaning  of  the 
4th  section,  if  the  parties  clearly  intended  to  pass  property 
in  it  as  part  of  the  soil.1 

§  453.  Contracts  for  the  Sale  of  Fixtures  not  under  Section  17. 
—  Contracts  for  the  sale  of  fixtures  are  to  be  construed  on 
corresponding  principles.  Any  chattel  which  is  intended  for 
a  fixture  to  the  soil  is,  by  destination,  real  estate  ;  and  a 
contract  which  purports  not  merely  to  sell,  but  to  annex  the 
thing  so  that  it  shall  be  permanently  incorporated  with  the 
soil,  cannot  be  pronounced  a  mere  contract  for  the  sale  of 
goods  within  the  17th  section.2 


1  As  to  this  last  proposition,  see 
Earl  of  Falmouth  v.  Thomas,  1  Cr.  & 
M.  89  ;  Mayfield  v.  Wadsley,  3  B.  &  C. 
366,  cited  supra.  It  is  perceived  from 
some  of  the  latest  of  the  cases  cited  in 
the  two  preceding  sections  that  a  fur- 
ther  test  qualification  may  exist  :  name- 
ly,  that  whether  the  property  or  title 
in  the  thing  might  or  might  not  have 
passed  before  a  severance,  the  sale  con- 
ferred  no  "  interest  "  in  the  land  to  the 
buyer  beyond  a  mere  license  to  come 
and  take  the  thing.  Is  it  not  better, 
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then,  to  bring  this  test  of  constructive 
severance  to  bear,  already  stated  in 
the  text,  whether  the  parties  meant  a 
sale  of  the  thing  (whatever  the  prop- 
erty  right  and  risks)  as  a  chattel,  as  a 
severed  article,  and  not  as  something 
unsevered. 

2  Cotterell  v.  Apsley,  6  Taunt.  322  ; 
Clark  v.  Bulmer,  11  M.  &  W.  243. 
And  see  more  fully,  as  to  emblements 
and  fixtures,  1  Sch.  Pers.  Prop.  pt.  2, 
cs.  5  and  6. 
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§  454.  Whether  Section  17  applies  to  Incorporeal  Chattels; 
Bills  and  Notes,  Stock,  etc.  —  Another  important  inquiry, 
arising  in  the  present  connection,  concerns  the  application 
of  the  17th  section  to  choses  in  action,  or  incorporeal  person- 
alty. In  England,  it  is  well  settled  that  such  property 
comes  not  under  the  denomination  of  "  goods,  wares,  and 
merchandises,"  and  hence  that  contracts  for  the  sale  of  an 
incorporeal  chattel  of  any  species  need  not  comply  with  the 
statute.  The  first  case  in  point  is  Humble  v.  Mitchell,  de- 
cided in  1839,  with  reference  to  bank-shares.  Said  Denman, 
C.  J. :  "  Shares  in  a  joint-stock  company  like  this  are  mere 
choses  in  action,  incapable  of  delivery,  and  not  within  the 
scope  of  the  17th  section."  l  And  the  principle  of  that  de- 
cision has  since  been  extended  to  various  other  incorporeal 
rights ;  so  that  (notwithstanding  some  doubts  formerly  en- 
tertained on  the  subject)  the  question  is  no  longer  consid- 
ered an  open  one  in  the  English  courts.2 

This  construction,  which  seems  most  in  conformity  with 
the  legislative  intent  as  expressed  in  the  time  of  Charles  II., 
when  incorporeal  rights  had  no  recognized  status  as  the  sub- 
ject of  legal  sale  and  transfer,  has  been  pursued  in  some 
parts  of  the  United  States.3  But  the  circumstances  attend- 
ing our  later  legislation  on  this  subject  might  raise  new 
questions  as  to  the  policy  of  the  law-makers ;  since  incorpo- 
real property  comes  as  much  within  the  reason  of  an  enact- 
ment against  fraud  as  corporeal  chattels,  save  as  to  the 
peculiar  formalities  which  attend  a  complete  transfer.  In 
New  York,  kindred  legislation  has  put  equitable  choses  in 
action  on  a  like  footing  with  goods ; 4  and  in  several  States 

1  Humble  y.  Mitchell,  11  Ad.  &  E.  merchandise"  within  the  statute.  Gray, 
205.  C.  J.,  in  Somerby  v.  Buntin,  118  Mass. 

2  Benj.    Sales,  bk.   1,   pt.   2,   c.  2 ;  279,  285,  citing  Pre.  Ch.  633 ;  Sel.  Cas. 
Tempest  7;.  Kilner,  3  C.  B.  249  ;  Dun-  in  Ch.  41.  But  the  point  seems  to  have 
cuft  v.  Albrecht,  12  Sim.  189  ;  Watson  been  regarded  by  these  earlier  cases  as 
v.  Spratley,  10  Ex.  222.  But  see  earlier  practically  unsettled.     See  Com.  Rep. 
cases  :  Com.  Rep.  354  ;  Free.  Ch.  533  ;  354,  passim,  reign  of  Geo.  I. 

Sel.  Cas.  Ch.  113.    It  was  held  by  the         8  See  Whittemore  v.  Gibbs,  24  N.  H. 

English  Court  of  Chancery  before  the  484 ;  Vawter  v.  Griffin,  40  Ind.  593. 
American  Revolution  that  shares  in  a         *  Artcher  v.  Zeh,  5  Hill,  200;  86 

corporation  were  "  goods,  wares,  and  N.  Y.  630. 
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the  Statute  of  Frauds,  as  adopted,  expressly  provides  for 
"  things  in  action  ;  " l  while  again,  in  Florida,  is  to  be  found 
the  preferable  and  sweeping  expression  "  personal  property," 
which  might  in  every  State  well  supersede  the  ancient  taut- 
ological phrase  elsewhere  clung  to,  and  make  our  modern 
policy  plain  and  consistent.2 

But  in  Massachusetts  the  court  became  the  reformer,  and, 
just  before  Lord  Denman  and  his  associates  pronounced  their 
contrary  opinion,  declared  for  this  State,  that  the  words 
"  goods,  wares,  and  merchandise  "  should  properly  embrace 
incorporeal  personalty.  There  had  already  been  intimations 
in  various  parts  of  America  that  contracts  for  the  sale  of 
stock  must  comply  with  the  terms  of  the  17th  section  ;  an 
opinion  which  a  Maryland  court  seems  to  have  adopted, 
without  giving  reasons,  as  early  as  1810.3  Tisdale  v.  Harris 
is  the  leading  Massachusetts  case,  and  indeed  the  leading 
American  one,  on  this  side ;  and  the  opinion  therein  ren- 
dered by  Shaw,  C.  J.,  has  since  served  as  a  counterpoise 
to  the  contrary  utterances  of  the  English  Queen's  Bench.4 
A  contract  for  the  sale  of  shares  of  stock  was  here  held  to 
require  proof  by  writing  in  the  absence  of  the  other  requi- 


1  See  statutes  of  Alabama,  Califor- 
nia, and  New  York,  in  Browne  Stat. 
Frauds,  3d  ed.  appx. 

2  Southern   Life,   &c.   Co.   v.  Cole, 
4  Fla.  339. 

3  See  Colvin  v.  Williams,  3  Har.  & 
J.  38. 

4  Tisdale  v.  Harris,  20  Pick.  9  (A.  D. 
1837-38).     Admitting  that  the  question 
had  not  already  been  clearly  adjudi- 
cated in  Great  Britain,  and  adverting 
to  an   early  case  of  the  kind,  where 
twelve  judges   appear    to    have  been 
equally   divided,  the  court  thus   pro- 
ceeds :    "  Supposing  this  a  new  ques- 
tion, now  for  the  first  time  calling  for 
a  construction  of  the  statute,  the  court 
are  of  opinion   that,   as   well   by   its 
terms  as  its  general  policy,  stocks  are 
fairly  within  its  operation.     The  words 
'  goods '  and  '  merchandise '  are  both  of 
very  large  signification.     Bona,  as  used 
in  the  civil  law,  is  almost  as  extensive 
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as  personal  property  itself,  and  in  many 
respects  it  has  nearly  as  large  a  signifi- 
cation in  the  common  law.  The  word 
'merchandise'  also,  including  in  gen- 
eral objects  of  traffic  and  commerce,  is 
broad  enough  to  include  stocks  or  shares 
in  incorporated  companies.  .  .  .  There 
is  nothing  in  the  nature  of  stocks  or 
shares  in  companies,  which  in  reason 
or  sound  policy  should  exempt  con- 
tracts in  respect  to  them  from  those 
reasonable  restrictions  designed  by  the 
statute  to  prevent  frauds  in  the  sale  of 
other  commodities.  On  the  contrary, 
these  companies  have  become  so  nu- 
merous, so  large  an  amount  of  the 
property  of  the  community  is  now 
invested  in  them,  and  as  the  ordinary 
indicia  of  property  arising  from  delivery 
and  possession  cannot  take  place,  there 
seems  to  be  peculiar  reason  for  extend- 
ing the  provisions  of  this  statute  to 
them." 
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sites.1  The  same  principle  was  later  extended  in  the  same 
State  to  promissory  notes,  notwithstanding  the  English  rule 
had  by  this  time  become  manifestly  opposed;  and  so  the  Mas- 
sachusetts courts  deliberately  chose  to  follow  Tisdale  v.  Harris, 
rather  than  Humble  v.  Mitchell.2  This  Massachusetts  doctrine 
has  received  the  distinct  support  of  Connecticut  and  Maine.3 
The  strength  of  the  Massachusetts  doctrine  lies  in  its  con- 
forming with  the  spirit  of  the  law.  That  this  view  is  adapted 
to  the  age  in  which  we  live  is  confirmed  by  the  fact  that  so 
many  States  have  so  amended  the  English  statute  in  re-enact- 
ing its  provisions  as  to  let  in  incorporeal  property.  Nor  else- 
where is  the  argument  unworthy  of  notice,  that  an  act  passed 
by  a  State  legislature  in  the  nineteenth  century  might  bear  a 
nineteenth-century  interpretation.  But  to  construe  statutory 
language  on  a  general  principle  is  always  unsafe ;  and  the 
reasoning  of  Tisdale  v.  Harris,  from  the  supposed  extensive 
signification  of  such  words  as  "  goods  "  and  "  merchandise," 
has  not  gone  undisputed,  even  in  the  United  States.4 

1  Ib.  Boardman  v.  Cutter,  128  Mass,  is  narrowed  to  corporeal  property,  con- 
388,  confirms   the  rule   pf  Tisdale   v.  formably  to  the  English  rule.    Vawter 
Harris,  supra ;  and   the  fact  that  the  v.  Griffin,  40  Ind.  593  ;  Whittemore  v. 
plaintiff,  in  an  action  for  the  refusal  to  Gibbs,  24  N.  H.  484.     And  see  Browne 
take  the  shares  in  pursuance  of  an  oral  Stat.  Frauds,  §§  296-298  ;  Story  Sales, 
agreement,  has  been   induced    to  be-  §  263  ;  1  Sch.  Pers.  Prop.  §§  16,  17,  47, 
come  a  stockholder  by  the  defendant's  58. 

promise  to  buy  the  stock  of  the  plain-  Even  under  the  Massachusetts  rule, 

tiff  whenever  he  wished  to  sell,  is  held  it  is  held  that  an  oral  agreement  for  the 

immaterial.     See   Fay  v.  Wheeler,  44  sale  of  an  interest  in  an  invention,  be- 

Vt.  292,  contra,  which  seems  to  regard  fore  letters-patent  are  obtained,  is  not  a 

the  promise  to  take  back  as  part  of  the  contract  for  the  sale  of  "  goods,  wares, 

original  undertaking,  which  by  accept-  or  merchandise,"  within   the   statute, 

ance  at  all  events  was  taken  out  of  the  Somerby    v.   Buntin,   118    Mass.  279. 

statute.  And  such  an  agreement  is  accordingly 

2  Baldwin  v.  Williams,  3  Met.  365.  enforceable  by  bill  in  equity.    Ib.     See 
8  North  y.  Forest,  15  Conn.  400,  as  also  Burke  r   Partridge,  58  N.  FT.  349, 

to  shares  of  stock;  also  Pray  v.  Mitchell,  353;  Blakeney  »\  Goode,  30  Ohio  St. 
60  Me.  430.  A  sale  of  bank-bills  is  350.  But  see  29  Conn.  98.  The  legal 
within  the  statute.  Gooch  v.  Holmes,  title  to  a  patent  right  is  affected,  how- 
41  Me.  523 ;  2  Cranch  C.  C.  143.  Cf.  ever,  by  United  States  statutes  con- 
Dudley  (Ga.),  28.  cejning  written  assignments.  U.  S. 
4  There  is,  for  instance,  a  late  In-  Rev.  Sts.  §  4898 ;  1  Sch.  Pers.  Prop. 
diana  decision,  in  which  the  word  §  528. 

"  goods  "  (used  by  the  legislature  of  A  contract  for  the  sale  of  gold  as  a 
that  State  without  the  old  redundant  commodity  is  within  the  statute.  Pea- 
addition  of  "  wares  and  merchandise  ")  body  v.  Speyers,  56  N.  Y.  230. 
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§  455.  Statute  Provision  as  to  Standard  of  "Price"  or  "Value." 
—  (3d.)  What  standard  of  "  price  "  or  u  value  "  brings  a  case 
within  the  statute  ?  This  is  the  final  inquiry  suggested  under 
the  present  branch  of  our  subject.  We  say  "  price "  or 
"  value,"  because  legislation  at  this  day  emplo}Ts  sometimes 
the  one  word  and  sometimes  the  other.  "  Price  "  was  used 
in  the  original  act  of  29  Car.  II. ;  but,  in  England,  Lord 
Tenterden's  Act,  9  Geo.  IV.,  c.  14,  §  7,  has  substituted  the 
less  precise  and  technical  word  "  value  "  in  reaffirming  and 
amending  the  17th  section  ;  the  effect  of  which  appears  to  be, 
not  so  much  to  substitute  a  different  test  as  to  give  wider 
expression  to  the  policy  upon  which  this  whole  legislation 
against  frauds  and  perjuries  rests.1  "  Price"  is  the  word  still 
to  be  found  upon  the  statute-books  of  most,  if  not  all,  of  our 
American  States.2 

As  to  the  standard  of  price  or  value,  local  legislation  varies, 
naturally  enough.  For  the  price  or  value  of  "  £10  and  up- 
wards "  has  always  been  the  English  rule.3  In  the  United 
States,  the  preference  has  been  shown  for  a  similar  standard, 
as  computed  in  Federal  money ;  but  varying,  however,  in 
precise  amount,  from  thirty  up  to  the  round  sum  of  fifty 
dollars,  as  local  legislation  may  dictate,  while  a  few  States 
carry  the  exemption  as  high  as  two  hundred  dollars.4  Any 
contract  of  sale,  therefore,  which  imports  a  price  up  to  or 
beyond  the  statute  standard  (and,  if  no  price  was  definitely 
fixed  by  the  contract,  the  law  will  assume  that  a  reasonable 
price,  as  measured  by  the  reasonable  value  of  the  goods,  was 
mutually  intended5),  is  incapable  of  enforcement  while  the 
statute  provision  fails  of  compliance. 

The  price  or  value  is  not  to  be  presumed  to  reach  the 
statutory  sum  :  on  the  contrary,  he  who  claims  protection  of 
the  statute  must  show  affirmatively  that  his  case  falls  under 
it.6  But  the  statute  appears  to  cover  a  contract  for  the  sale 

1  Act  9  Geo.  IV.,  c.  14,  §  7  ;  Har-         *  See  Browne,  Stat.  Frauds,  3d  ed. 
man  v.  Reeve,  25  L.  J.  C.  P.  257.  appx. 

2  See  Browne  Stat.  Frauds,  3d  ed.         6  See  supra,  §  216. 

appx.  6  Crookshanks  v.  Burrell,  18  Johns. 

*  Act  29  Car.  II.,  §  17  ;  Act  9  Geo.    58 ;  Browne  Stat.  Frauds,  §  311. 
IV.,  c.  14,  §  7. 
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of  articles  for  which  a  sum  rising  to  the  legislative  standard 
proves  eventually  payable  by  way  of  price,  even  though,  con- 
sistently with  their  contract  as  made,  the  parties  might  have 
hoped  to  keep  the  price  down  below  it ;  and  they  cannot 
agree  to  leave  in  uncertainty  the  actual  amount  payable 
without  altogether  endangering  their  means  of  reciprocally 
enforcing  the  bargain.  The  decision  in  Watts  v.  Friend  in- 
volves this  principle,  though  the  point  was  not  specially 
taken  by  counsel  or  court.1  At  all  events,  under  a  statute 
which  substitutes  the  word  "  value "  for  "  price,"  a  case 
may,  upon  proper  proof,  be  brought  within  the  operation 
of  its  provisions,  notwithstanding  the  contract  itself  leaves 
it  doubtful  whether  a  price  less  than  the  statute  standard 
might  not  have  been  agreed  upon.2 

§  456.  The  Same  Subject;  Rule  of  Entirety  of  Contract  here 
applied.  —  But  litigation,  under  the  present  head,  is  chiefly 
concerned  with  cases  which  call  for  the  application  of  that 
doctrine  concerning  the  entirety  of  contracts  to  which  we 
have  elsewhere  alluded.3  One  purchases  several  things  from 
the  same  person  ;  and  the  inquiry  arises,  whether  the  standard 
which  the  legislature  has  fixed  shall  apply  to  the  cost  of  each 
thing  considered  separately,  or  to  the  amount  payable  for  the 
whole  as  a  single  sum  total.  Now,  if  there  be  an  entire  con- 
tract of  sale  involving  several  items,  the  statute  must  apply 
wherever  the  price  or  value  of  all  together  foots  up  to  the 
standard  prescribed  by  legislation  ;  but  if  each  item  be  a 
separate  transaction,  and  the  subject  of  a  separate  contract, 
no  single  one  of  them  involving  a  price  which  reaches  the 
standard,  the  statute  is  satisfied ;  and,  once  more,  if  the 


1  Watts  v.  Friend,  10  B.  &  C.  446 ;  held  that  cases   depending  on  contin- 

Benj.  Sales,  bk.  1,  pt.  2,  c.  3 ;  Browne  gencies  which  may  or  may  not  happen 

Stat.    Frauds,  §  312.     The   reporter's  within   the  year  are  not  within    that 

note  to  this  case,  which  involved  the  section,  though  the  event  does  not,  in 

sale  of  turnip-seed,  the  future  product  fact,   happen   within    the    year.      We 

of  seed  not  yet  sown,  calls  attention  to  may,  then,  infer  that  the  17th  section 

a  point  not  discussed  in  it ;  viz.,  that,  differs  from  the  4th  in  respect  of  the 

when  the  bargain  was  made,  it  was  un-  rule  stated  in  the  text, 

certain  whether  the  value  of  the  seed  '2  Harman  r.  Reeve,  25  L.  J.  C.  P. 

to  be  produced  would  reach  £10;  and  257. 

that,  under  the  4th  section,  it  has  been  3  Supra,  §  446. 
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price  of  any  article  rise  to  the  standard,  and  consequently 
the  total  price  likewise,  so  long  as  each  article  was  the  sub- 
ject-matter of  its  own  contract,  the  statute  takes  effect  only 
against  the  excessive  item,  without  paying  regard  to  the  price 
or  value  of  the  whole.  The  criterion  is,  what  was  the  total 
price  or  value  of  all  the  articles  embraced  under  a  single  sale 
transaction  ? 

To  illustrate  the  rule,  in  Baldey  v.  Parker,  the  defendant 
went  into  the  plaintiff's  shop  and  bargained  for  several  arti- 
cles. A  separate  price  was  agreed  upon  for  each,  and  none 
exceeded  in  cost  £10,  the  statute  standard.  The  defendant 
asked  to  have  an  account  for  the  whole  sent  to  his  house  ; 
which  was  done,  showing  a  total  cost  of  <£70.  This  sum  the 
defendant  refused  to  pay,  thinking  it  too  large ;  and  asked  a 
discount  from  the  whole  bill,  which  the  plaintiffs  declined  to 
make.  A  controversy  followed,  terminating  in  a  lawsuit;  and 
the  defendant  pleaded  the  Statute  of  Frauds.  The  court  held 
the  plea  to  be  good,  inasmuch  as  the  bargain  as  concluded 
showed  that  the  contract  was  an  entire  one  for  goods,  em- 
braced under  different  items,  for  the  sum  total  of  <£70.  Said 
Bayley,  J. :  "  It  is  conceded  here  that  on  the  same  day,  and 
indeed  at  the  same  meeting,  the  defendant  contracted  with 
the  plaintiffs  for  the  purchase  of  goods  to  a  much  greater 
amount  than  <£10.  Had  the  entire  value  been  set  upon  the 
whole  goods  together,  there  cannot  be  a  doubt  of  its  being 
a  contract  for  a  greater  amount  than  X10  within  the  17th 
section  of  the  statute  ;  arid  I  think  that  the  circumstance 
of  a  separate  price  being  fixed  upon  each  article  makes  no 
such  difference  as  will  take  the  case  out  of  the  operation  of 
that  law."1 

§  457.  The  Same  Subject.  —  Transactions  of  this  kind  must 
be  viewed  in  their  whole  breadth  in  order  to  resolve  the 
mutual  intention.  We  have  shown  that  an  auction  sale  of 
effects  is  usually  thought  to  raise  a  separate  contract  with  the 
purchaser  on  each  successive  lot  knocked  down.  This  is  not 

1  Baldey  v.  Parker,  2  B.  &  C.  37.     Story  Sales,  §  261 ;  Oilman  v.  Hill,  36 
See   also  remarks  of   Abbott,   C.    J.,     N.  H.  311 ;  supra,  §  446. 
Holroyd,  J.,  and  Best,  J.,  ib.    And  see 
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invariably  the  case,  however ;  for  an  auctioneer  may  so  ad- 
just the  price  in  concluding  with  the  purchaser  of  several  lots 
at  one  vendue  as  to  render  the  price  computable  under  the 
statute  as  a  sum  total.  A  New  Hampshire  case  goes  quite 
far  in  this  direction ;  holding  —  contrary  to  the  usual  rule, 
and  upon  the  suggestion  that  auction  sales  of  goods  are  con- 
ducted in  this  country  much  the  same  as  any  other  sales  — 
that  where  the  furniture  and  stable  stock  of  a  proprietor 
were  sold  at  the  same  auction,  and  all  upon  the  same  terms 
and  conditions,  a  purchaser  who  bought  in  separate  articles 
upon  separate  bids  and  at  separate  and  distinct  prices  had 
made  an  entire  contract  at  an  aggregate  price  exceeding  the 
limit  for  cases  without  the  statute.1 

We  may  further  remark,  that,  where  a  single  contract  of  sale 
which  falls  within  the  statute  rule  by  reason  of  an  excessive 
price  or  value  stipulates  something  further,  the  entirety  of  the 
contract  forbids  a  separation  of  its  parts  ;  but  the  good  portion 
and  the  bad  portion  are  inseparable,  and  both  must  fall  to- 
gether. Thus,  if  the  oral  contract  be  partly  for  the  sale  of 
goods  at  a  price  which  reaches  the  statute  standard,  and 
partly  for  the  keeping  of  cattle,  non-enforcement  is  the  result 
as  to  the  whole  contract.2  On  the  other  hand,  if  the  contract 
be  not  entire,  and  the  sound  part  be  separable  from  the 
unsound,  the  sound  part  will  be  enforceable.8 

1  Jenness  v.  Wendell,  51  N.  H.  63 ;  the  other  becomes  equally  unenf  orce- 
supra,  §  446.  able.     Hodgson  v.  Johnson,  El.,  Bl.  & 

2  Harman  v.  Reeve,  25  L.  J.  C.  P.  El.  685 ;  Gould  v.  Mansfield,  103  Mass. 
257  ;  Irvine  v.  Stone,  6  Cush.  508.     So,  408. 

if  an  entire  agreement  be  made  as  to         3  Rand  v.  Mather,  11  Cush.  1.    The 

both  real  and  personal  property,  and  usual  analogies  of  the  law  of  contracts 

the  agreement  as  to  the  one  fails  of  must  here  apply, 
support  under  the  statute,  that  as  to 
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CHAPTER  X. 

STATUTE  OF   FRAUDS  ;   ORAL  COMPLIANCE. 

§  458.  Two  Methods  of  Oral  Compliance  to  be  considered. 
—  II.  Our  present  chapter  considers,  as  concerning  sale  con- 
tracts, oral  acts  of  compliance  with  the  Statute  of  Frauds. 
These,  as  reference  to  the  original  17th  section  will  show,  are 
two  in  number:  (1st.)  The  buyer's  acceptance  and  actual 
receipt  of  part  of  the  subject-matter ;  (2d.)  The  giving  of 
earnest  or  part  payment.  One  or  the  other  of  these  modes 
will  suffice.  In  either  alternative,  the  enactment  is  satisfied 
by  a  merely  partial  performance ;  and  the  buyer,  rather  than 
the  seller,  is  looked  to  as  the  party  who  must  do  the  requisite 
thing ;  though  mutual  assent  to  the  act  of  part  performance 
is  doubtless  contemplated.  These  topics  will  be  successively 
discussed. 

§  459.  Compliance  by  Buyer's  Part  Acceptance  and  Actual 
Receipt.  —  (1st.)  Concerning  the  buyer's  acceptance  and  ac- 
tual receipt  of  part  of  the  subject-matter.  Says  the  Statute 
of  Charles  the  Second:  "  Except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same."  1  This 
is,  in  substance,  the  language  of  American  legislation  like- 
wise ;  but,  in  States  whose  codes  make  express  mention  of 
incorporeal  chattels,  a  slightly  different  turn  has  been  given 
to  the  phrase,  without  changing  the  main  result.2 

The  obvious  force  of  language  like  this  is  to  exact  the  most 
scrupulous  performance  on  the  buyer's  part  in  order  to  save 
the  contract  from  failure  :  he  must  not  only  receive  a  portion 
of  the  subject-matter,  but  he  must  accept  it.  Hence,  too,  the 

1  29  Car.  II.,  c.  3,  §  17 ;  supra,  §  429.  &c.,  in  Browne's  Stat.  Frauds,  3d  ed. 

2  "  Shall  accept  and  receive  part  of  appx.     The  Iowa  statute  is  peculiar  : 
such  goods,  or  the  evidences,  or  some  requiring  a  part  delivery,  but  saying 
of  them,  of  such  things  in  action."   See  nothing  of  a  part  acceptance.     See  13 
enactments  of  California,  New  York,  Fed.  Rep.  345. 
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seller  must  have  made  a  thorough  delivery  of  that  portion 
of  the  goods  which  is  claimed  to  satisfy  the  statute.  The 
legislature  is,  indeed,  silent  as  to  acts  of  performance  by  the 
seller ;  but  so  strenuously  does  it  insist  upon  such  acts  of  the 
buyer  as  would  naturally  follow  delivery,  that,  as  the  irresist- 
ible conclusion,  the  seller  must  have  fully  delivered ;  and 
furthermore,  the  contract  continues  insecure  until  the  buyer 
has.  supplemented  such  performance  by  his  unequivocal 
receipt  and  acceptance. 

We  have  shown  that  the  common  law  of  delivery  or 
tender  of  goods  under  a  contract  of  sale  does  not  go  so 
far  as  to  postpone  the  seller's  remedies  to  the  period  when 
a  transfer  of  possession  is  finally  effected  ;  for  there  may  be 
a  transfer  of  property  before  a  transfer  of  possession,  and  he 
need  not  surrender  custody  until  the  price  has  been  satisfac- 
torily paid  or  secured.  But  there  can  be  no  delivery  under 
the  Statute  of  Frauds,  irrespective  of  a  full  surrender  of  pos- 
session ;  there  can  be  no  compliance,  such  as  the  text  we 
have  quoted  recognizes,  while  the  seller  merely  tenders  pos- 
session to  the  buyer ;  none  while  the  seller's  lien  remains ; 
none,  perhaps,  while  one's  right  continues  to  return  the  goods 
because  of  their  non-correspondence  with  the  contract  in  kind 
and  quantity.1  The  statute  is  not  satisfied  if  the  seller  asks 
instructions  for  shipment,  and  the  shipment  is  not  made;2  nor 
if  the  goods  are  shipped  to  the  buyer,  but  lost  on  the  way.8 
And  the  buyer's  acts  of  fulfilment  so  far  hinge  upon  the 
seller's  precedent  act  of  delivery  as  to  require  that  the  ac- 
ceptance and  receipt  shall  be  in  pursuance  of  such  delivery 
as  the  seller  has  made,  not  for  some  temporary  purpose,  but 
with  the  intent  of  divesting  himself  of  possession  as  owner  in 
the  buyer's  favor.4  It  is  when  the  buyer's  acts  show  that 
both  the  seller  and  himself  have  rendered  part  performance 
that  the  statute  becomes  fully  satisfied. 

§  460.  The  Same  Subject ;  What  is  Acceptance  and  Actual 
Receipt.  —  To  turn  now  to  the  buyer,  the  party  whose  acts 

1  See  Browne  Stat.  Frauds,  §§  316-         *  Maxwell  v.  Brown,  39  Me.  98. 
333 ;  Story  Sales,  §  276.  4  See  Brand  v.  Focht,  1  Abb.  N.  Y. 

2  Marsh  v.  Rouse,  44  N.  Y.  643.  App.  185.     But  see  infra,  §§  468,  464. 
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are  decisive  of  oral  compliance  with  the  statute.  Delivery  of 
possession  is  good  as  far  as  it  goes ;  but  delivery  will  not  take 
a  single  case  out  of  the  statute,  nor  is  it  in  the  seller's  power 
to  render  the  contract  enforceable  by  any  oral  act  of  his  own 
independently  of  the  buyer's  performance.1  What  the  buyer 
must  do  under  the  statute  is  briefly  epitomized,  —  to  accept, 
and  to  actually  receive.  These  two  acts  must  concur  as  to 
the  same  identical  portion  of  the  subject-matter  embraced 
under  the  contract :  neither  is  acceptance  satisfactory  without 
actual  receipt,  nor  actual  receipt  without  acceptance.  A  car- 
rier, we  know,  may  actually  receive  goods,  while  it  is  not 
within  his  sphere  to  accept  them  on  the  buyer's  behalf: 
moreover,  instances  have  already  been  cited  where  a  buyer 
accepted  a  thing  as  satisfactory  before  actually  receiving  it. 
But  the  Statute  of  Frauds  permits  of  no  half-way  work: 
there  must  be  acceptance,  and  actual  receipt  besides. 

The  preponderance  of  authorities  at  this  day  decidedly 
favors  a  discrimination  between  acceptance  and  actual  re- 
ceipt, thus  justifying  the  framers  of  the  enactment ;  2  though 
some  eminent  judges  have  thought  the  terms  equivalent.3 
The  language  of  the  statute  is  plain  ;  but  the  decisions  are 
in  a  confused  state,  and  not  easity  to  be  reconciled ;  which  is 
doubtless  owing,  in  great  part,  to  a  long  fluctuation  of  opinion 
as  to  the  propriety  of  observing  this  distinction,  and  a  fre- 
quent disposition  to  assert  a  rule  for  the  one  class  of  cases 
which  applies  to  the  other.  Not  only  are  the  terms  "  ac- 
ceptance"  and  "actual  receipt"  often  interchanged  in  legal 
discussion,  but  the  statute  is  construed  as  though  it  put 
as  a  test  the  seller's  act  of  delivery,  instead  of  the  buyer's 
performance.4 

§461.  The  Same  Subject;  Doctrine  of  Entirety  applied. — 
Some  legal  principles  may  be  asserted  of  both  classes  taken 

1  See  Nichols  v.  Morse,  100  Mass.     Sales,  bk.  1,  pt.  2,  c.  4,  §  1 ;  §  467, 
523;  Marsh   v.   Rouse,  44  N.  Y.  643;    post. 

Maxwell  v.  Brown,  39  Me.  101 ;  Haw-         3  Cockburn,  C.  J.,  and   Crompton, 

ley  v.  Keeler,  53  N.  Y.  114 ;  cases  cited,  J.,  in  Castle  v.  Sworder,  6  H.  &  N.  832 ; 

post.      Mere    words    are     insufficient.  Erie,  J.,  in  Marvin  v.  Wallis,  6  E.  &  B. 

Shepherd  v.   Pressey,  32  N.   H.    55;  726. 
Bowers  v.  Anderson,  49  Ga.  143.  4  See  Pollock,  C.  B.,  in  Holmes  v. 

2  See  Blackb.  Sales,  22,  23;  Benj.  Hoskins,  9  Ex.  753. 
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together.  Thus  the  doctrine  of  entirety  renders  the  part 
acceptance  and  receipt  of  a  single  lot,  though  various  lots 
were  covered  into  the  transaction,  a  sufficient  compliance 
with  the  statute;  and  this  time  it  is  the  enforcing  party, 
instead  of  the  defendant,  who  reaps  the  advantage  of  the 
doctrine ;  for  the  area  of  performance  which  satisfies  the  en- 
actment becomes  reduced  to  the  fractional  part  of  a  fraction.1 
And  so  favorably  do  the  courts  incline  to  regard  part  perform- 
ance as  operating  to  take  a  contract  out  of  the  statute,  that 
they  have  not  only  construed  an  auction  sale  of  separate  lots 
into  one  entire  transaction,  but  even  recognized  performance 
as  to  an  existing  portion  of  goods,  notwithstanding  the  re- 
mainder has  no  existence,  but  must  be  made  to  order.  Thus, 
where  ready-made  lamps  were  ordered  at  the  same  time  with 
others  to  be  made  to  order,  the  acceptance  and  receipt  of  the 
former  were  held  to  take  the  latter  out  of  the  statute.2  It 
matters  not  that  the  entire  contract  covers  articles  of  different 
kinds  and  qualities  ;  for  the  part  acceptance  and  receipt,  as 
to  a  single  item  of  one  kind  or  quality,  will  suffice  to  bear  up 
the  other  items,  whatever  be  their  character,  provided  only 
all  were  embraced  in  a  single  transaction.3 

§  462.  The  Same  Subject ;  Test  of  Part  Acceptance,  etc.  — 
The  acceptance  and  receipt  of  a  part  will  satisfy  the  statute 
as  to  the  whole  ;  and  though  such  part  acceptance  and  re- 
ceipt would  not,  of  course,  legally  amount  to  delivery  of  the 
balance,  so  as  to  justify  one  in  suing  as  for  goods  sold  and  de- 
livered, the  seller  is  thus  enabled  to  sue  on  the  whole  contract 
as  for  goods  bargained  and  sold  ;4  and  since  the  buyer  binds 
himself  in  such  a  case,  so,  too,  does  the  seller  become  bound 
to  deliver  the  residue  of  the  goods  under  the  contract.6 

As  to  part  acceptance  and  receipt,  the  statute  imposes  no 
arbitrary  test :  any  substantial  part,  be  it  never  so  small  in 

1  Elliott  v.  Thomas,  3  M.  &  W.  170 ;         3  Elliott  v.  Thomas,  3  M.  &  W.  170. 
Scott  v.  Eastern,  &c.  R.  R.  Co.,  12  M.    And  see  supra,  §  446.     But  see  Price  o. 
&  W.  33 ;  Gault  v.  Brown,  48  N.  H.    Lea,  1  B.  &  C.  156. 

183;    Mills  v.    Hunt,  20   Wend.   431;         <  Story   Sale8>  §  279;    Atwood  v. 

Jenness  v.  Wendell,  61  N.  H.  63.  Lucas.  53  Me.  608. 

2  See    Jenness  v.  Wendell,  supra  ;        6  ID>  .  Richardson  v.  Squires,  87  Vt 
Scott  v.  Eastern,  &c.  R.  R.  Co.,  supra.  640. 
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comparisoti  with  the  whole  amount  contracted  for,  is  capable 
of  affording  a  full  compliance  with  the  law.  A  half-pound 
parcel  out  of  a  hogshead  of  sugar,  which  the  buyer  accepts 
and  receives  as  part  of  the  entire  quantity,  has  been  held  suf- 
ficient.1 But  while  some  of  the  earlier  cases  appear  to  have 
indulged  the  enforcing  party  so  far  as  to  let  a  mere  sample  or 
specimen  package  lift  the  entire  bulk  out  of  the  statute,  the 
rule,  as  stated  by  Lord  Ellenborough,  was,  that  such  a  parcel 
must  have  been  accepted  and  received  by  the  buyer  as  part 
of  the  goods  sold,  notwithstanding  the  additional  intent  of 
the  parties  that  it  should  be  a  sample  or  specimen  of  quality  ; 
that  the  total  must  have  been  diminished,  as  the  parties 
understood  it,  by  so  much  quantity  or  bulk  as  the  parcel 
represented.2  This  test,  then,  evidently  excludes,  as  it  ought, 
from  the  advantages  which  wait  upon  compliance,  every  case 
where  a  mere  sample  or  specimen  was  given  to  the  buyer  as 
no  part  of  the  specific  quantity  or  lot  actually  bargained  for, 
but  rather  to  induce  a  bargain  afterwards.3  Nor  should  the 
correspondence  of  such  sample  with  the  bulk  actually  sold 
be  enough  to  satisfy  the  statute.  A  just  regard  for  the  inten- 
tion of  the  law-makers  requires,  we  think,  that  the  statute 
provisions  shall  not  be  evaded  by  any  judicial  misconstruc- 
tion of  acts  and  conduct  which  had  substantial  reference  to 
gifts  or  samples  merely  as  such  ;  and  that  satisfactory  per- 
formance, to  come  within  the  present  exception,  must  consist 
in  the  acceptance  and  receipt  by  the  buyer  of  some  part, 
however  small,  as  strictly  on  account  of  the  whole  ;  the  ques- 
tion being  one  of  fact,  with  the  burden  upon  the  party  who 
alleges  performance.4 

1  Hinde  v.  Whitehouse,  7  East,  558.  4  See  Smith  v.  Hudson,  6  B.  &  S. 
And  see  Rohde  v.  Thwaites,  6  B.  &  C.  431;    Bush  v.   Holmes,   53   Me.  417; 
388.  Danforth  v.  Walker,  40  Vt.  257  ;  Davis 

2  Hinde  v.  Whitehouse,  7  East,  558  ;  v.   Eastman,   1   Allen,   422  ;    Stone  v. 
Klinitz  v.  Surry,  5  Esp.  267;  Gardner  Browning,  51    N.    Y.    211;     53    Me. 
v.  Grout,  2  C.   B.  N.  s.  340.     And  see  508.    One  of  several  joint  purchasers 
Knight  v.  Mann,  118  Mass.  143  ;  Kibble  may  accept  and  receive  in  part,  so  as 
v.  Gough,  38  L.  T.  N.  s.  204 ;  Rickard  to    render    the    contract     enforceable 
v.  Moore,  38  L.  T.  N.  s.  841.  against  all.     Smith  v.  Milliken,  7  Lans. 

8  Ib.    And  see  Remick  v.  Sandford,    336. 
120  Mass.  309. 
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§  463.  Whether  accompanied  necessarily  by  Transfer  of 
Title.  —  Courts  and  text- writers  are  well  agreed  that  the 
statute  compliance  by  part  acceptance  and  part  receipt  which 
we  are  considering  presupposes  a  very  thorough  transfer  of 
possessory  rights  from  seller  to  buyer  as  concerns  that  por- 
tion of  subject-matter  which  proves  so  delegated  as  to  save 
the  contract.  By  "  accept  and  actually  receive,"  say  some 
jurists,  we  are  to  understand  a  complete  appropriation  of  the 
whole  or  a  part  by  the  purchaser ; 1  a  statement  whose  force 
must  depend  upon  the  sense  in  which  "  appropriation  "  is 
used,  but  indicating  a  very  decisive  assumption  of  control. 
And  since  acceptance  is  the  larger  act,  which  draws  in  actual 
receipt,  and  declares  one's  final  intention  to  retain  the  thing 
delivered  as  satisfactory,  it  must  continually  result  that  the 
buyer  has  become  a  full  owner ;  that  a  complete  transfer  has 
taken  place  of  possession,  the  right  of  possession  and  the 
right  of  property,  when  a  chattel  is  both  received  and  ac- 
cepted by  the  buyer.  But  does  this  consequence  necessarily 
follow  ?  Is  it  an  indispensable  incident  of  statutory  com- 
pliance that  a  full  transfer  of  title  should  have  taken  place  ? 
The  decided  cases  do  not,  thus  far,  seem  to  have  given  this 
question  a  careful  consideration.  Our  former  chapters  show 
that  here  in  America  the  courts  have  again  and  again  sus- 
tained conditions  in  a  sale  that  no  property  right  in  the  sub- 
ject-matter shall  pass  from  seller  to  buyer,  until  the  price  is 
fully  paid,  though  the  buyer  be  allowed  to  take  full  posses- 
sion.2 It  may  be  quite  important  to  understand  whether  an 
oral  contract  of  this  kind  is  enforceable  or  not  so  soon  as  a 
portion  of  the  goods  has  been  accepted  and  received  by  the 
buyer.  Then,  again,  there  are  other  conditional  contracts  of 
sale  which  postpone  the  divestment  of  a  seller's  title,  —  on 

1  See  Story  Sales,  §  276.     "  There  And  it  is  further  stated  that  there  may 

must  be  an  acceptance  and  an  actual  be  a  power  to  reject  the  goods  as  not 

receipt ;  no  absolute  acceptance  [neces-  equal  to  the  sample,  and  yet  a  suffi- 

sarily],  but  an  acceptance  which  could  cient  acceptance  of  the  part  sent  under 

not  have  been  made  except  on  admis-  the  Statute  of  Frauds.    Ib.    And  see 

sion  of  the  contract,  and  that  the  goods  post,  §  465,  and  notes, 

were  sent  under  it."    Brett,  L.  J.,  in  2  See  supra,  §§  292-303. 
Kibble   v.  Gough,  38  L.  T.  N.  s.  204. 
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approval,  on  trial,  and  the  like,  —  where  the  legal  effect  of 
part  acceptance  and  receipt  seems  never  to  have  been  deter- 
mined. 

A  little  reflection  may  convince  a  candid  mind  that  the 
part  acceptance  and  receipt  which  legislation  admitted  as  one 
mode  of  putting  the  whole  contract  upon  an  enforceable  foot- 
ing meant  to  keep  the  question  of  payment  out  of  sight ; 
since  a  seller  would  rarely  make  a  part  delivery  under  an 
entire  contract  without  meaning  to  wait  for  his  pay  until  he 
had  delivered  the  whole  :  he  could  hardly  ask  for  his  full 
price  while  there  was  more  to  deliver,  nor  would  he  be  very 
likely  to  have  stipulated  for  a  pro  rata  payment.  Part  pay- 
ment was  one  alternative  presented  under  the  statute  for 
binding  the  purchaser,  standing  by  itself ;  part  acceptance 
and  receipt  its  correlative  and  equally  independent  mode  of 
satisfying  the  enactment.  Why,  then,  should  this  right  of 
property  be  thought  a  test  of  compliance  at  all,  and  thus  per- 
plex legal  inquiry  under  what  proves  but  a  precautionary 
measure  adopted  by  the  legislature  for  making  weighty  bar- 
gains rest  upon  available  proof  ?  For  it  is  to  the  possessory 
rights  that  such  words  as  "  delivery,"  "  receipt,"  and  "  accept- 
ance "  immediately  relate,  —  to  acts  which  parade  the  inten- 
tion of  the  parties  as  to  a  contract  of  sale  in  plain  sight ;  not 
to  the  more  abstract  question  of  full-title  transfer,  inclusive 
of  the  right  of  property,  which  doubly  baffles  the  inquirer 
when  brought  down  to  the  fractional  part  of  goods  delivered. 
It  seems  to  us  a  rational  view  of  the  subject,  independently 
of  all  legal  precedent,  that  acceptance  and  actual  receipt 
under  the  17th  section  should  be  taken  to  mean  such  accept- 
ance and  receipt,  as,  agreeably  with  the  terms  of  the  particu- 
lar contract  of  sale,  pass  the  present  possessory  rights  from 
seller  to  buyer ;  but  that  if  the  contract  as  to  the  whole  sub- 
ject-matter were  complex  instead  of  simple  in  its  stipulations, 
conditional  instead  of  absolute  as  concerned  the  transfer  of 
the  seller's  full  title  iu  the  whole  subject-matter  sold,  the 
buyer  might  well  accept  and  receive  a  part  (supposing  no 
special  conditions  had  attached  to  that  specific  portion),  with 
the  full  possessory  rights  contemplated,  and  thereby  render 
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the  contract  enforceable.  In  other  words,  our  present  oral 
compliance  with  the  statute  is  not  incompatible  with  a  trans- 
fer of  property  conditional  instead  of  absolute,  provided  only 
the  buyer  take  full  possessory  rights  in  a  whole  or  a  part  of 
the  goods  accordingly. 

§  464.  The  Same  Subject  —  Under  such  a  rule,  part  accept- 
ance and  actual  receipt  could  be  given  of  chattels  sold  under 
an  entire  contract  containing  a  condition,  —  as  where  the  sale 
is  of  sixty  machines  on  a  six-months'  trial  (the  property  pre- 
sumably remaining  in  the  seller  for  six  months  after  delivery), 
and  one  of  these  machines  is  received  and  accepted.  This 
point  appears  not  to  have  been  definitely  decided ;  but  inti- 
mations favorable  to  the  rule  are  not  wanting.1  A  sale,  how- 
ever, under  condition,  as  an  entire  transaction,  must  not,  in 
such  a  connection,  be  confounded  with  an  absolute  sale 
which  superadds  some  stipulation  for  a  resale ;  for  this  is  not 
a  conditional,  but  a  compound  sale.2 

Of  far  more  practical  importance  is  the  application  of  this 
rule  to  sales  accompanied  by  delivery  upon  condition  that 
the  seller's  title  shall  not  pass  until  payment  or  adjustment 
of  the  price ;  and  so  constantly  are  sales  thus  made,  espe- 
cially in  America,  as  the  current  of  decision  goes,  that  the 
privilege  of  satisfying  the  statute  by  part  acceptance  and 
part  receipt  can  avail  little,  if  our  principle  fails.  Yet  the 
authorities  by  no  means  concede  harmoniously  the  principle. 
There  can,  of  course,  be  no  acceptance  and  receipt  while  a 
vendor's  lien  remains,  —  meaning  that  lien  which  the  seller 
intends  shall  prevent  his  possessory  right  from  passing  to  the 
buyer ;  and  upon  this  tenable  ground  several  decisions  are 
based.3  But,  on  the  suggestion  that "  actual  receipt "  is  to  be 
tested  by  the  loss  of  the  seller's  lien,  there  appears  to  be  a 
disposition  in  some  quarters  to  regard  every  sale  with  the 
title  transfer  conditioned  upon  payment,  as  a  sale  with  such 

i  See  Williams  v.  Burgess,  10  A.  &         2  Watts  v.  Friend,  10  B.  &  C.  446. 
E.  499,  —  a  case  involving  written  com-         8  Baldey  v.  Parker,  2  B.  &  C.  87,  j*r 

plianee  with  the  statute.     Cf.  Fay    v.  Holroyd,  J. ;  Holmes  v.  Hoskinn,  9  Ex. 

Wheeler,  44  Vt.  292,  and  Boardman  v.  753 ;  Safford  v.  McDonough,  120  MM*. 

Cutter,  128  Mass.  388 ;  Kibble  v.  Gough,  290. 
supra,  §  463. 
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a  price-lien  operating  as  must  render  the  statute  compliance 
impossible.1  The  criterion,  which  loss  of  the  seller's  lien 
here  affords,  seems  to  us,  however,  most  properly  restricted 
to  the  keeping  alive  of  his  possessory  right,  —  to  that  lien 
which  prevents,  not  the  transfer  of  property  (which  may 
have  passed  already,  or  may  not  pass  for  some  time  to  come), 
but  the  transfer  of  the  right  of  possession  to  the  whole  or 
the  specific  part  whose  acceptance  and  receipt  are  at  issue.2 

§  465.  Statute  satisfied  by  Part  Acceptance  and  Receipt; 
"Whether  Contemporaneous  with  Sale  or  not.  —  Part  acceptance 
and  part  receipt  being  once  conjoined  in  the  same  subject- 
matter,  the  statute  becomes  satisfied ;  and  it  is  no  longer  in 
the  buyer's  power  to  recall  such  act,  or  to  change  the  con- 
tract as  originally  made,  independently  of  the  seller's  consent, 
notwithstanding  the  remainder  of  the  goods  still  awaits  de- 
livery.3 But  the  buyer's  acceptance  and  receipt  can  have  no 
effect  in  furnishing  compliance,  if  the  seller  has  already  dis- 


1  See    Maberley    v.    Sheppard,    10 
Bing.    99;   Tempest    v.    Fitzgerald,   3 
B.  &  Aid.  680 ;  Carter  v.  Toussaint,  5 
B.   &  Aid.  855;  Earl,  C.,  in  Stone  v. 
Browning,    51   N.   Y.  211;    Castle    v. 
Sworder,    29  L.  J.   Ex.  235;  s.  c.  30 
L.  J.  Ex.  310.     In  Benj.   Sales,  bk.  1, 
pt.  2,  c.  4,  §  2,  it  is  said :  "  It  is  safe  to 
assume  as  a  general  rule,  that  wherever 
no  fact  has   been  proven  showing  an 
abandonment  by  the  vendor  of  his  lien, 
no  actual  receipt  by  the  purchaser  has 
taken   place."      But    the    cases    com- 
mented upon  by  this  eminent  writer 
show  the  limited   scope  of  this  word 
"  lien  ;  "  and  that,  by  parting  with  the  pos- 
session, the  seller  parts  with  his  lien. 

2  Thus,  in  a  recent  New  Hampshire 
case,  where,  however,  the  distinction 
does  not  appear  to  be  clearly  put,  may 
be  found  a  sustaining  precedent :  for 
here  it  is  directly  ruled,  as  upon  a  novel 
question,  that  there  may  be  such  ac- 
ceptance and  receipt  as  satisfies  the 
statute,  even  though  the  goods  were 
sold  upon  condition  that  the  property 
therein  should  not  pass  until  the  price 
was  paid ;  that  the  passing  of  an  ab- 
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solute  legal  title  is  not  essential.  Pink- 
ham  v.  Mattox,  58  N.  H.  600.  And  see 
Dodsley  v.  Varley,  12  Ad.  &  E.  632, 
where  it  was  said  by  Lord  Denman, 
C.  J.  :  "  The  plaintiff  had  not  what  is 
commonly  called  a  lien,  determinable 
on  the  loss  of  possession,  but  a  special 
interest,  sometimes,  but  improperly, 
called  a  lien,  growing  out  of  his  origi- 
nal ownership,  independent  of  the  ac- 
tual possession,  and  consistent  with 
the  property  being  in  the  defendant." 
And  Williams,  J.,  observes,  in  Wright 
v.  Percival,  8  L.  J.  N.  s.  Q.  B.  258,  — 
where  a  carriage,  made  to  order,  was 
regarded  as  fully  accepted  and  re- 
ceived, although  bad  weather  had  pre- 
vented the  buyer  from  taking  it  away 
at  once  from  the  seller's  premises,  — 
that  "  the  fact  of  a  lien  being  reserved 
is  not  a  complete  criterion  of  accept- 
ance ;  it  is  a  circumstance,  but  it  is  not 
the  governing  feature  of  the  case." 
See  also  Howes  ?>.  Ball,  7  B.  &  C.  484 ; 
Kibble  v.  Gough,  supra,  §  463. 

8  Browne  Stat.  Frauds,  §  339  ;  Dan- 
forth  ;;.  Walker,  40  Vt.  257  ;  Rappleye  v. 
Adee,  1  Thomp.  &C.  (N.  Y.  Supr.)  126. 
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affirmed  the  parol  contract,  and  brought  such  disaffirmance 
to  the  buyer's  notice.1 

It  is  well  settled  that  the  buyer's  acceptance  and  receipt 
may  suffice,  notwithstanding  both  be  subsequent  to  the 
agreement  of  sale,  if  not  unreasonably  later.2  Nor  is  it  nec- 
essary for  the  acts  of  acceptance  and  receipt  to  be  contempo- 
raneous.3 But  both  acts  should  be  performed  before  the 
contract  is  sued  upon  ; 4  and  acts  of  performance  may  relate 
to  the  whole  as  well  as  to  a  part  of  the  subject-matter  of  sale.6 

§  466.  As  to  Part  Acceptance ;  Doctrine  considered  in  De- 
tail. —  We  now  proceed  to  examine  the  two  classes  of  cases 
separately,  —  the  first  under  acceptance,  the  next  under  ac- 
tual receipt. 

What,  then,  is  partial  acceptance,  such  as  the  statute  con* 
templates  ?  To  quote  from  Judge  Blackburn's  treatise  :  "  In 
the  absence  of  authority,  and  judging  merely  from  the  ordi- 
nary meaning  of  language,  one  would  say  that  an  acceptance 
of  part  of  the  goods  is  an  assent  by  the  buyer,  meant  to  be 


i  Benj.  Sales,  bk.  1,  pt.  2,  c.  4,  §  1 ; 
Taylor  v.  Wakefield,  6  E.  &  B.  765. 
Acceptance  after  action  brought  cannot 
be  shown,  semble.  Bill  v.  Batnent,  9 
M.  &  W.  36.  The  language  of  the 
local  statute  may  affect  the  question. 
See  Townsend  v.  Hargraves,  118  Mass. 
336. 

Mr.  Benjamin  draws  a  distinction 
between  the  formation  and  perform- 
ance of  the  contract  in  respect  of  the 
statute  part  acceptance  and  receipt. 
Benj.  Sales,  3d  ed.  §  149,  citing  Morton 
v.  Tibbett,  15  Q.  B.  428.  "  The  accept- 
ance to  let  in  parol  evidence  of  the 
contract  appears  to  us  to  be  a  different 
acceptance  from  that  which  affords 
conclusive  evidence  of  the  contract 
having  been  fulfilled."  Per  Lord 
Campbell,  ib.  But  see  Gilfillan,  C.  J., 
in  Simpson  v.  Krumdick,  28  Minn.  352, 
contra.  Devens,  J.,  observes  in  Remick 
v.  San.lford,  120  Mass.  309 :  "  There 
may  undoubtedly  be  an  acceptance, 
which  will  not  afford  conclusive  evi- 
dence that  the  contract  has  been  ful- 
filled, and  its  terms  complied  with, 


and  which  will  yet  satisfy  the  statute 
and  let  in  evidence  of  those  terms, 
which  otherwise  could  only  be  proved 
by  writing.  If  the  buyer  accepts  the 
goods  as  those  which  he  purchased,  he 
may  afterwards  reject  them  if  they 
were  not  what  they  were  warranted  to 
be,  but  the  statute  is  satisfied."  See 
post,  §  467.  Kibble  v.  Gough,  38  L.  T. 
N.  s.  204,  confirms  this  view.  And  see 
Rickard  v.  Moore,  38  L.  T.  N.  s.  841. 

2  S~tory  Sales,  §  280 ;  Bush  v. 
Holmes,  53  Me.  417 ;  Marsh  v.  Hyde,  3 
Gray,  331  ;  McKnight  v.  Dunlop,  6 
N.  Y.  537;  Browne  Stat.  Frauds, 
§337;  McCarthy  v.  Nash,  14  Minn. 
127 ;  Amson  v.  Dreher,  35  Wis.  616. 

8  Cross  v.  O'Donnell,  44  N.  Y.  661 ; 
Cusack  v.  Robinson,  1  B.  &  S.  299; 
Marsh  ».  Hyde,  3  Gray,  331 ;  Bucking- 
ham v.  Osborne,  44  Conn.  133. 

*  Browne  Stat.  Frauds,  §§  338,348  ; 
Bill  v.  Bament,  9  M.  &  W.  36 ;  Tisdale 
v.  Harris,  20  Pick.  9. 

5  See  Saunders  v.  Topp,  4  Ex.  300 ; 
Simmonds  v.  Humble,  13  C.  B.  N.  8. 
258. 

477 


§  467          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

final,  that  this  part  of  the  goods  is  to  be  taken  by  him  as  his 
property  under  the  contract*  and  as  so  far  satisfying  the  con- 
tract. So  long  as  the  buyer  can,  without  self-contradiction, 
declare  that  the  goods  are  not  to  be  taken  in  fulfilment  of 
the  contract,  he  has  not  accepted  them.  And  it  is  immate- 
rial whether  his  refusal  to  take  the  goods  be  reasonable  or 
not.  If  he  refuses  the  goods,  assigning  grounds  false  or  friv- 
olous, or  assigning  no  reasons  at  all,  it  is  still  clear  that  he 
does  not  accept  the  goods,  and  the  question  is  not  whether 
he  ought  to  accept,  but  whether  he  has  accepted  them.  The 
question  of  acceptance  or  not  is  a  question  as  to  what  was  the 
intention  of  the  buyer  as  signified  by  his  outward  acts."1 

§  467.  The  Same  Subject ;  Specific  and  Unascertained  Goods 
distinguished.  —  The  decisions  concerning  acceptance  accord 
in  general  with  this  statement  of  principle ;  their  variance 
with  one  another  being  mainly  in  the  application  of  the  rule 
to  particular  facts,  and  accordingly  in  the  strength  of  proof 
requisite  for  showing  one's  intention.  Acceptance  may  pre- 
cede the  delivery  and  receipt  of  the  goods ;  as,  for  instance, 
where  the  customer,  before  ordering  specific  merchandise 
sent  to  his  address,  has  inspected  and  tested  its  quality,  and 
is  satisfied.2  But  where  no  specific  goods  are  selected  in 
advance  of  their  actual  receipt,  and  the  buyer  has  simply 
ordered  any  articles  to  be  sent  of  a  certain  description,  the 
acceptance  of  a  whole  or  part  is  contemporaneous  with,  or 
rather  follows  immediately  upon,  its  receipt;  the  buyer 
thereby  announcing,  in  fact,  that  the  thing  supplied  him 
meets  his  approval.3  If  the  goods  were  sent  to  a  certain 
place,  and  there  received,  and  the  buyer  orders  them  sent 
to  another  place,  where  he  examines  and  pronounces  them 
"  all  right,"  the  statute  is  satisfied  at  the  second  place,  even 
if  an  acceptance  at  the  first  place  be  insufficiently  proved.4 
Acceptance  is  an  act,  which,  from  its  nature,  requires  more 
deliberation  and  involves  more  consequences  than  receipt ; 
and,  unless  given  in  advance,  ought  not  to  be  expected  before 

1  Blackb.  Sales,  22,  23.  »  See  Nicholson  v.  Bower,  1  E.  &  E. 

2  Cusack  v.  Robinson,   1   B.  &   S.    172. 

299.  4  Saunders  v.  Topp,  4  Ex.  390. 
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the  buyer  has  had  reasonable  time  and  opportunity  under 
all  the  circumstances  to  examine  and  decide  that  all  is  right. 
There  is  a  late  Maryland  case  in  point,  where  the  buyer  re- 
ceived a  quantity  of  butter,  unpacked  the  boxes,  and  upon 
examination  objected  to  accepting  the  lot  because  of  its 
poor  quality  ;  and  the  court  ruled,  that,  if  he  only  kept  the 
goods  long  enough  to  examine  their  quality  and  quantity,  no 
binding  acceptance,  within  the  Statute  of  Frauds,  could 
be  inferred.1 

The  more  reasonable  view,  therefore,  appears  to  be,  that 
acceptance  under  the  statute  is  not  only  an  act  of  wider 
import  and  significance  than  actual  receipt,  but,  in  order  to 
be  intelligently  rendered,  requires  so  much  more  deliberation 
and  such  closer  acquaintance  with  the  property,  that  a  suita- 
ble time  and  opportunity  should  be  allowed  the  buyer  in 
general,  according  to  the  circumstances,  and  the  nature  of 
the  contract  as  involving  specific  or  non-specific  subject- 
matter,  for  exercising  the  option  of  keeping  or  rejecting, 
before  the  statute  will  hold  him  ;  and  that  the  buyer's 
"  acceptance  "  is  not  necessarily  contemporaneous  with  his 
u  actual  receipt"  of  a  whole  or  a  part  of  the  subject-matter, 
but  may  precede  or  follow  such  receipt,  with  any  reasonable 
interval.2  The  dictum  of  Lord  Campbell  in  Morton  v.  Tibbett, 
to  the  effect  that  "  acceptance  is  to  be  something  which  is 
to  precede  or  at  any  rate  to  be  contemporaneous  with  the 
actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent  act 
after  the  goods  have  been  actually  received,  weighed,  meas- 
ured, or  examined,"  ought,  therefore,  to  be  taken  with  such 
qualifications.3  It  must  be  admitted,  however,  that  the  Eng- 
lish courts  are  not  in  full  accord  upon  the  range  of  accept- 
ance ;  and  that  while  some  judges  evidently  think  that  an 
acceptance  and  receipt,  to  satisfy  the  statute,  need  not  go  so 
far  as  to  preclude  the  buyer  from  objecting  to  the  goods, 

1  Hewes  v.  Jordan,  39  Md.  472.  v.  Brown,  39  Me.  98 ;  Knight  v.  Mann, 

2  See  Smith  v.  Hudson,  6  B.  &  S.    118  Mass.    143;    120    Mass.  219;    14 
431 ;  Stone  v.  Browning,  51  N.  Y.  211 ;    Hun,  149. 

Knoblauch  u.  Kronschnabel,  18  Minn.         3  Morton  v.  Tibbett,  16  Q.  B.  428, 
300;   Oilman  v.    Hill,  36  N.   H.  311 ;    per  Lord  Campbell,  C.  J.  (1860). 
Gorham  v.  Fisher,  30  Vt.  628  ;  Maxwell 
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others  (including  the  most  recent)  establish  that  there  can  be 
no  acceptance  where  there  has  been  no  opportunity  of  reject- 
ing.1 But,  at  all  events,  acceptance  always  takes  much  wider 
scope  where  the  subject-matter  was  unascertained  when  the 
contract  was  formed,  than  in  sales  of  specific  ascertained 
chattels  ;  and  the  nature  of  the  act  depends  upon  the  nature 
of  the  contract.  That  the  goods  merely  came  into  the 
buyer's  possession  is  not  enough.  Thus,  if  the  sale  were  by 
sample,  which  carries  with  it  the  right  to  inspect  and  reject 
the  goods  if  found  not  equal  to  the  sample,  there  can  be  no 
acceptance,  under  the  statute,  of  any  portion  of  the  bulk, 
until  the  buyer  has  had  time  to  inspect  the  article,  and  see 
whether  it  corresponds  with  the  sample.2  But  acceptance  of 
a  specific  thing  sent  home  to  the  buyer  might  involve  scarcely 
more  than  looking  into  the  package  to  make  sure  that  the 
identical  thing  was  there.3 

§  468.  Whether  Carrier  or  other  Agent  may  accept.  —  An 
agent  with  authority  from  the  buyer  to  receive  is  not  neces- 
sarily the  buyers  authorized  agent  to  accept ;  since  accept- 
ance is  the  larger  act,  and  requires  the  larger  authority. 
Thus,  delivery  to  a  common  carrier,  arid  his  actual  receipt  of 
the  goods,  although  carrying  over  the  right  of  property  and 
risks  upon  the  usual  principles  of  the  law  of  sales,  constitute 
no  such  acceptance  as  would  bind  the  purchaser  and  satisfy 
the  statute.4  This  rule  is  well  settled ;  and  the  same  may 
be  said  of  wharfingers  and  others  similarly  employed  by  the 
seller  for  mere  purposes  of  custody.5  But,  as  an  agent's 

1  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  4,    ing  Co.   v.   Montague,  10  C.  B.  N.  s. 
§  1,  citing  Cockburn,  C.  J.,  in  Castle  v.    481. 

Sworder,  6  H.  &  N.  832;  Martin,  B.,  in  4  Coombs  v.  Bristol,  &c.  R.  R.  Co., 

Hunt  v.  Hecht,  8  Ex.  814 ;    Pollock,  3  H.  &  N.  510 ;  Smith  v.  Hudson,  6  B. 

C.  B.,  Bramwell,    B.,   and   others,    in  &  S.  431 ;  Benj.  Sales,  bk.  1,  pt.  2,  c.  4, 

Coombs  v.  Bristol,  &c.  R.  R.  Co.,  3  H.  §  1 ;   Norman  v.  Phillips,  14  M.  &  W. 

&  N.  510;  also  Smith  v.  Hudson,  6  B.  &  277  ;  Hopton  v.  M'Carthy,  10  L.  R.  Ir. 

S.  431 ;  contra,  Blackburn,  J.,  in  Cusack  266  ;  Rodgers  v.  Phillips,  40  N.  Y.  519; 

v.  Robinson,  1  B.  &  S.  299;  Crompton,  Story  Sales,  §  276;  Maxwell  v.  Brown, 

J.,  in  Currie  v.  Anderson,  2  E.  &  E.  39    Me.   98;    Johnson    v.    Cuttle,    105 

592.     And  see  Parker  v.  Wallis,  5  E.  &  Mass.  447  ;  Jones  v.  Mechanics'  Bank, 

B.  21 ;  supra,  §§  468,  465,  notes.  29  Md.  287  ;  supra,  §§  272,  396. 

2  Smith  v.  Hudson,  6  B.  &  S.  431  ;  5  Hart  v.  Bush,  E.,  B.  &  E.   494 ; 
supra,  §  462.  Hunt  v.  Hecht,  8  Ex.  814  ;  Quintard  v. 

8  See  Willes,  J.,  in  Bog  Lead  Min-    Bacon,  99  Mass.  185. 
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powers  may  be  enlarged  by  means  of  authority  appropriately 
conferred  by  his  principal,  so  is  it  true  that  a  carrier,  wharf- 
inger, or  other  party  whom  the  buyer  has  duly  authorized  to 
accept  the  goods  on  his  behalf,  may  make  such  acceptance, 
and  so  fulfil  the  statute  requirements.1 

§  469.  The  Same  Subject;  Pact  of  Acceptance;  How  evinced, 
etc.  —  Acceptance,  to  satisfy  the  statute,  should  be  distinct 
and  unequivocal ;  but  it  is  well  settled  that  the  buyer's  own 
acts  and  conduct  may  be  construed  into  a  binding  acceptance. 
Some  subtle  distinctions  are  furnished  by  the  decisions,  which, 
like  jury  verdicts,  are  apt  to  differ,  and  cannot  be  safe  pre- 
cedents. If  the  buyer,  upon  inspection,  declares  his  satis- 
faction with  the  goods,  and  his  intention  to  retain  them,  in 
unmistakable  terms,  he,  of  course,  accepts  them  in  the  fullest 
sense.2  But,  as  the  evidence  is  not  usually  so  clear  as  this, 
the  accepting  intention  must,  in  general,  be  otherwise  shown: 
and  very  strong  proof  of  this  intention  is  furnished  by  some 
decisive  act  of  ownership  on  the  buyer's  part ;  as  where  he 
sells  to  another  person,  pledges,  lends,  gives,  or  consumes  the 
articles,  takes  exclusive  possession  as  his  own,  or  otherwise 
clearly  assumes  dominion  over  them.3  And  as  acquiescence 
may  be  silent,  while  disapproval  requires  positive  expres- 
sion, the  buyer  is  further  shown  to  have  accepted  the  goods 
within  the  statute  whenever  he  has  unreasonably  delayed 
returning  them,  or  giving  notice  of  their  rejection.4  Such 
conduct,  while  resting  upon  the  least  direct  testimony,  unless 
conjoined  with  some  of  the  other  circumstances  mentioned, 
affords,  also,  presumptive  proof  that  the  buyer  has  assumed 
to  act  as  owner. 

1  See  Snow  v.  Warner,  10  Met.  132 ;     Morton  v.  Tibbett,  15  Q.  B.  428  ;  Pink- 
Spencer  v.  Hale,  30  Vt.  314.     But  one    ham  v.  Mattox,  53  N.  H.  604 ;  Marshall 
cannot  be  an  agent  of  both  buyer  and     v.  Green,  1  C.  P.  D.  36. 

seller  to  make  a  binding  acceptance  *  Coleman  r.  Gibson,  1  Moo.  &  Rob. 

under  the  statute.     Caulkins  v.  Hell-  168;  Farina  v.  Home,  16  M.  &  W.  119; 

man.  14  Hun,  330.  Meredith  v.  Meigh,  2   E.   &  B.   864  ; 

2  See  Simmonds  v.  Humble,  13  C.  B.  Benj.  Sales,  bk.   1.  pt.   2,   c.  4.  §   1 ; 
N.  s.  258  ;  Cusack  v.  Robinson,  1  B.  Hunter  r.  Leavitt.  36  Ind.  141 ;  Tread- 
&  S. .  299  ;   Saunders   v.   Topp,  4  Ex.  well  v.  Reynolds,  39  Conn.  81 ;  Thomp- 
390.  son  v.  Menck,  4  Abb.  N.  Y.  App.  400 ; 

3  Chaplin  v.  Rogers,  1  East,  192 ;  Rappleye  v.   Adee,    1    Thomp.   &,  C. 
Beaumont  v.   Brengeri,  5  C.  B.  301 ;  (N.  Y.  Supr.)  126. 
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On  the  other  hand,  numerous  instances  might  be  cited  in 
which  the  proof  of  acceptance  was  held  an  insufficient  fulfil- 
ment of  the  statute ;  as  where  one,  on  receipt  of  the  goods, 
distinctly  refused  to  accept,  without  delaying  his  decision 
longer  than  was  reasonable  for  inspecting  the  goods  upon 
their  arrival,  as  he  had  a  right  to  do,  to  ascertain  their  corre- 
spondence in  kind,  quantity,  and  quality,  with  the  contract.1 
And,  as  acceptance  is  not  usually  given  before  one's  goods  are 
in  a  suitable  condition  for  inspection,  the  buyer's  conduct, 
with  reference  to  a  subject-matter  but  partially  completed, 
or  requiring  to  be  separated  from  a  larger  quantity,  or  other- 
wise incapable  of  immediate  delivery,  is  not  presumed  to  con- 
stitute an  acceptance  within  the  statute  ;  neither  can  anything 
be  truly  accepted  in  our  present  sense  (whatever  might  be 
said  of  the  waiver  of  one's  rights)  while  the  subject-matter  is 
still  unascertained,  and  unappropriated  to  the  contract  of  sale.2 
Nor  are  slight  acts  of  apparent  ownership  over  the  subject- 
matter,  which  are  quite  consistent  with  the  purpose  of  pre- 
serving the  seller's  rights  unimpaired  under  the  contract,  to 
be  deemed  conclusive  proof  of  acceptance.3  So  long  as  the 
buyer  continues  to  have  a  right  to  object  to  the  goods,  and 
neither  transcends  his  reasonable  time,  nor  exercises  in  the 
interim  inconsistent  acts  of  dominion  over  the  subject-matter, 
he  is  not  presumed  to  have  accepted  within  the  meaning  of 
the  statute ;  and  the  right  to  inspect  involves  the  right  to 
have  the  goods  put  into  a  condition  fit  for  inspection.4  Pend- 
ing his  decision  as  to  acceptance,  the  buyer  may  make  a 
preliminary  examination,  and  thereupon  suspend  his  final 
judgment  to  a  further  period  not  unreasonably  distant ;  in 
which  case  his  acts  and  conduct  throughout  are  to  be  con- 
strued together  for  determining  whether  a  final  acceptance 
was  reached.5  In  short,  equivocal  acts  on  the  buyer's  part  are 

1  Hunt  v.  Hecht,  8  Ex.  814  ;  Hewes  Smith  v.  Hudson,  6  B.  &  S.  431 ;  Howe 
v.  Jordan,  39  Md.  472  ;  Hopton  v.  Me-  v.  Palmer,  3  B.  &  Aid.  321 ;  Hanson  v. 
Carthy,  10  L.  R.  Ir.  266.  Armitage,   5  B.  &   Aid.   557  ;   Hewes 

2  Hunt  v.  Hecht,  8  Ex.  814 ;  Maber-  v.  Jordan,  39  Md.  472 ;  Nicholson   v. 
ley  v.  Sheppard,  10  Bing.  99.  Bower,  1  E.  &  E.  172. 

*  Tempest  v.  Fitzgerald,  3  B.  &  Aid.         5  See  Nicholson  v.  Bower,  Hewes 
680 ;  Holmes  v.  Hoskins,  9  Ex.  753.          v.  Jordan,  supra ;  Saunders  v.  Topp, 

*  Curtis   v.   Pugh,  10    Q.  B.  Ill ;    4  Ex.  390. 

482 


CHAP.   X.]      STATUTE  OP  FRAUDS;   ORAL   COMPLIANCE.  §  471 

not  readily  construed  into  a  statute  acceptance,  unless  aided 
by  the  lapse  of  time  or  other  favoring  circumstances.1 

Keeping  unreasonably  long  the  indicia  of  title,  such  as  bills 
of  lading,  may  amount  to  a  statutory  acceptance  of  the  goods 
which  they  represent ;  and  this  upon  the  principle  already 
noticed,  that  a  buyer,  to  stand  aright,  should  have  exercised 
promptly  and  becomingly  whatever  right  to  object  to  the 
goods  his  contract  gives  him.  More  especially  is  this  true 
where  the  buyer  in  other  respects  acts  as  owner  of  the  goods.2 
But  conclusive  acceptance  is  not  shown  by  the  mere  fact  that 
the  bill  of  lading  was  left  with  the  buyer's  clerk  in  the  buyer's 
absence ;  there  being  no  testimony  showing  any  unreasonable 
delay  on  the  buyer's  part  in  objecting  to  the  goods,  or  more 
positive  acceptance,  or  the  exercise  of  dominion  over  the 
goods  on  his  part,  and  the  clerk  appearing  to  have  no  author- 
ity to  receive  either  the  bill  or  the  goods  on  the  buyer's 
behalf.3 

§  470.  The  Same  Subject.  —  Upon  the  whole,  the  statute 
part  acceptance  is  mainly  a  question  of  fact;  and  a  jury, 
under  the  guidance  of  the  court,  will  naturally  weigh  all  the 
circumstances  which  tend  to  show  the  buyer's  real  intention 
in  the  premises,  and  render  their  verdict  accordingly.4 

§  471.  As  to  Actual  Part  Receipt;  General  Doctrine.  —  The 
class  of  cases  remaining  to  be  considered  is  that  which 
teaches  us  what  is  actual  receipt.  "  The  receipt  of  part  of 
the  goods,"  says  Judge  Blackburn,  "  is  the  taking  possession 
of  them.  When  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control,  he 
has  actually  received  them.  Such  a  receipt  is  often  evidence 

1  Shindler  ».  Houston,  1  Comst.  261,  elusive  of  acceptance  in  itself,  though 
and  cases  cited.  often  strongly  corroborative  of  other 

2  Currie  v.  Anderson,  2  E.  &  E.  592;  testimony   tending    in    this  direction. 
Meredith  v.  Meigh,  2  E.  &  B.  364.  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  4,  §  1, 

8  Quintard  r.  Bacon,  99  Mass.  185.  citing  Anderson  v.  Scott,  1  Camp.  236, 

Whether  marking  the  goods  with  the  n.,  disapproved   by   Saunders  r.  Topp, 

purchaser's  name  or  initials  should  con-  4  Ex.  390 ;  Rappleye  v.  Adee,  1  Thomp. 

stitute  acceptance    or    not    seems    to  &  C.  (N.  Y.  Supr.)  126. 

depend  upon  the  surrounding  circum-  4  See  Story  Sales,  §  278 ;  Hopton  v. 

stances,  and  especially  upon  the  buyer's  McCarthy,  10  L.  R  IT.  266  and 

participation  in  such  act.    It  is  a  fact  cited, 
susceptible  of  explanation,  and  not  con- 
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of  an  acceptance,  but  it  is  not  the  same  thing ;  indeed  the 
receipt  by  the  buyer  may  be,  and  often  is,  for  the  express 
purpose  of  seeing  whether  he  will  accept  or  not."  1  Much 
of  the  law,  as  to  the  statutory  receipt,  we  have  incidentally 
toitched  upon  already  ;  and  as  much  of  the  discussion  in  the 
courts  in  cases  of  dubious  intent  centres  upon  "  acceptance," 
or  "  delivery  and  acceptance"  (as  though  the  statute  had 
used  the  word  "  delivery  "  instead  of  "  actual  receipt"),  a 
full  acceptance  may  usually  be  expected  to  carry  the  taking 
of  possession  along  with  it.  Actual  removal  of  the  goods, 
in  part  or  wholly,  from  seller's  to  buyer's  custody,  is  a 
common,  though,  as  we  shall  soon  see,  not  an  invariable 
accompaniment  of  this  "  actual  receipt "  by  the  buyer ;  but, 
whatever  be  the  buyer's  method  of  receiving  possession,  the 
seller  must  finally  part  control,  so  far  as  he  is  concerned,  and 
that  with  the  intention  of  vesting  the  right  of  possession  in 
the  buyer.2  There  may  be  a  receipt  of  indicia,  such  as  bills 
of  lading,  sufficient  to  satisfy  the  Statute  of  Frauds ; 3  but 
this,  to  be  effectual,  must  consist  with  the  seller's  intention 
of  surrendering  the  same  ;  nor  can  one  who  takes  possession 
of  a  bill  of  lading  without  permission,  and  insists  upon  retain- 
ing it  against  the  seller's  remonstrance,  avail  himself  of  the 
instrument  as  a  means  of  enforcing  the  oral  contract.4 

The  goods  of  which  the  buyer  receives  possession  under 
the  statute  may,  at  the  time,  be  in  his  own  custody,  or  in  a 
third  person's  custody,  or  in  the  custody  of  the  seller. 

§  472.  Rule  applied  where  Goods  are  already  in  Buyer's  Cus- 
tody. —  Where  the  goods  are  already  in  the  buyer's  custody, 
it  is  by  virtue  of  some  agency  or  bailment ;  and  his  actual 
receipt  as  seller  then  occurs  when  the  character  of  the  pos- 
session changes,  and  the  buyer,  with  the  seller's  consent, 
ceases  to  hold  as  agent,  and  begins  to  hold  as  owner.  The 
difficulty  in  such  cases  is,  not  in  the  principle,  but  in  proving 
that  a  virtual  receipt  has  taken  place.  Parol  evidence  is 

1  Blackb.  Sales,  22-24.  8  Chaplin  v.  Rogers,  1  East,  192. 

2  See    supra,  §    459 ;    Maberley  v.         *  Brand    v.   Focht,   1    Abb.  N.   Y. 
Sheppard,   10  Bing.  99 ;    Tempest  v.    App.  185. 

Fitzgerald,  3  B.  &  Aid.  680;   Phillips 
v.  Bistolli,  2  B.  &  C.  611. 
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admissible,  however,  as  to  facts  and  circumstances,  of  whose 
effect  the  jury  may  form  an  estimate.  A  leading  case  under 
this  head  is  Edan  v.  Dudfield,  where  the  court  upon  full 
consideration  declared  that  one  person  in  possession  of  an- 
other's goods  might  become  their  purchaser  by  parol,  and 
might,  without  any  writing  between  the  parties,  do  subse- 
quent acts  amounting  to  the  statute  compliance.  The  facts 
here  showed  that  the  defendant,  who  held  possession  of  the 
plaintiff's  goods  and  acted  as  his  custom-house  agent,  was 
his  creditor  to  a  considerable  amount :  whereupon  it  was 
mutually  agreed,  first,  that  the  agent  might  sell  at  a  certain 
price  for  his  principal ;  and  afterwards  that  he  might  himself 
buy  the  goods  in  for  less  than  the  cost  price  ;  in  pursuance 
of  which  agreement,  the  sale  was  accordingly  made.1  But, 
to  make  out  such  a  case,  the  conduct  of  the  former  agent  or 
bailee,  in  dealing  with  the  goods  in  his  possession,  should 
consist  with  the  supposition  that  his  former  possession  has 
changed  into  ownership.2  Actual  receipt  is  effected,  in  this 
class  of  cases,  without  any  substantial  removal,  or  change  of 
position,  of  the  goods  themselves. 

§  473.  Rule  applied  where  Goods  are  in  a  Third  Person's 
Custody.  —  Where  the  goods  are  in  a  third  person's  custody, 
there  are  three  distinct  parties  concerned  in  effecting  a  trans- 
fer of  possession  ;  and  the  question  is,  how  far  their  acts  and 
conduct  should  blend  together  in  order  to  fulfil  the  statute. 
Here,  too,  there  need  be  no  removal  of  the  goods  from  the 
custodian's  control ;  for  whenever  seller,  buyer,  and  custo- 
dian all  agree  that  the  custodian  shall  cease  to  hold  for  the 
seller,  and  shall  thereafter  continue  to  hold  for  the  buyer, 
there  is  an  actual  receipt  by  the  buyer  which  satisfies  the 
law,  though  the  goods  themselves  remain  undisturbed :  in 
other  words,  the  custodian,  having  been  agent  of  the  seller, 
does  some  act  by  way  of  attorning  over  and  becoming  agent 
of  the  buyer,  wherever  no  immediate  removal  is  contem- 
plated ;  and  thereby  a  legal  change  of  possession  is  completely 

1  Edan  v.  Dudfield,  1  Q.  B.  302.  6  E.  &  B.  765,  where  the  evidence  of  a 

2  See  Lillywhite  v.   Devereux,   15    change  of  possession  was  deemed  in- 
M.  &  W.  285,  and  Taylor  v.  Wakefield,    sufficient. 
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wrought.1  The  only  real  discrepancy  in  the  authorities  con- 
cerns this  third  party's  necessary  participation  in  the  transfer 
in  order  to  take  the  case  out  of  the  statute.  If  the  buyer 
actually  removes  the  goods,  or  a  part  of  them,  with  the  tacit 
pr  express  permission  of  both  seller  and  custodian,  the  case, 
of  course,  is  clear  as  concerns  receipt ;  but  if  he  has  not  con- 
cluded matters  with  the  custodian,  and  yet  has  received  the 
goods  so  far  as  the  seller's  own  act  could  aid  him  in  obtain- 
ing possession,  the  English  cases  require  an  attornment  to  the 
buyer,  so  to  speak,  from  the  custodian  ;  while  in  some  parts 
of  this  country  it  is,  on  the  other  hand,  thought  to  be  enough 
for  the  buyer  to  give  the  custodian  notice  that  he  has  received 
the  indicia  of  title  from  the  seller :  but  neither  in  England 
nor  in  America  is  the  buyer's  receipt  of  indicia  from  the 
seller  held  to  be  a  full  compliance  with  the  statute,  so  long  as 
the  custodian  utterly  fails  of  being  recognized  in  the  matter.2 
Thus,  supposing  the  seller  to  have  given  the  buyer  a  delivery 
order  upon  his  warehouseman  or  other  bailee,  so  soon  as  this 
order  is  presented,  and  the  bailee  assents  and  agrees  to  hold 
the  goods  on  the  buyer's  account,  there  is  within  the  statute 
a  sufficient  receipt  of  the  goods  by  the  buyer.  But  the  best 
authorities  assert  that  it  is  not  enough  for  the  buyer  to  notify 
the  custodian  that  he  holds  this  order,  and  tell  him  to  follow 
his  directions ;  that,  on  the  other  hand,  these  goods  must,  in 
pursuance  of  the  order  and  the  custodian's  assent,  be  placed 
within  the  new  owner's  control.3  The  Massachusetts  rule, 
on  the  contrary,  appears  to  let  the  buyer's  notice  to  the  third 
person  that  he  holds  the  order  afford  compliance  against  the 
seller's  attaching  creditors ;  but  not  the  buyer's  receipt  of  the 
order  without  giving  such  notice.4  Between  such  conflicting 
authorities,  the  local  courts  must  decide  for  themselves.  We 
may  add,  that  the  custodian  who  wrongfully  refuses  to  attorn 

1  Blackb.  Sales,  28,  29;  Benj.  Sales,  119;   Marsh  v.  Rouse,  44  N.  Y.  643; 
bk.  1,  pt.  2,  e.  4,  §  2.  Bassett  v.  Camp,  54  Vt.  232.     But  see 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  4,  §  2  ;  Boardman  v.  Spooner,  13  Allen,  353. 
Story  Sales,  §  277  ;  Searle  ??.  Keeves,  2         8  Bentall  v.  Burn,  Farina  y.  Home, 
Esp    598;    Simmonds   v.   Humble.  13  and  Marsh  v.  Rouse,  supra. 

C.  B.  N.  s.  258 ;  Bentall  v.  Burn,  3  B.  4  Boardman  v.  Spooner,  13  Allen 
&  C.  424 ;  Farina  v.  Home,  16  M.  &  W.  353. 
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over  to  the  buyer,  in  order  to  enable  the  latter  to  receive, 
might  render  himself  liable  in  damages  for  the  ill  conse- 
quences ensuing ;  so  that  the  party  holding  the  indicia  is  not 
altogether  remediless,  even  though  he  fails  to  procure  the 
custodian's  assent  to  the  proposed  change.1 

Where  the  goods  are  at  the  time  upon  a  third  person's 
premises,  such  person  not  having  their  actual  custody,  or  are 
in  some  public  place  equally  accessible  to  buyer  and  seller 
alike,  oral  compliance  with  the  statute  may  be  established, 
according  to  the  circumstances ;  and  the  buyer's  actual  re- 
ceipt could  be  inferred  from  the  seller's  permissive  acts,  in 
placing  them  at  his  disposal ; 2  but  not,  however,  if  it  ap- 
peared that  some  further  acts  were  mutually  contemplated  to 
precede  the  actual  transfer  of  possession.3 

§  474.  Rule  applied  where  Goods  are  in  the  Seller's  Custody. 
—  Where  the  goods  are  in  the  seller's  custody  (which  is  the 
usual  case),  it  often  becomes  extremely  difficult  to  say  at 
what  precise  moment  the  buyer  may  be  said  to  receive  the 
goods  at  his  hands.  By  this  we  refer  to  instances  of  con- 
structive receipt",  where  the  intention  that  a  change  of  pos- 
session shall  take  place  is  not  evinced  by  some  decisive  act ; 
for  were  the  goods  actually  removed  and  taken  bodily  into 
the  buyer's  custody,  apart  from  the  seller,  in  every  case,  the 
statute  compliance  would  easily  be  proved.  Taking  posses- 
sion, with  the  seller's  acquiescence,  of  the  whole  or  part  of 
the  subject-matter,  and  carrying  it  away,  is  evidence,  not  only 
of  actual  receipt,  but  of  the  exercise  of  an  important  act  of 
ownership,  and  can  hardly  fail  to  be  conclusive  of  the  issue.4 

Constructive  receipt  may  be  shown  where  the  seller  holds 
the  goods  at  the  time  of  the  bargain,  and  then  changes  his 
possession  so  as  to  become  the  buyer's  bailee,  and  continue  to 
hold  in  that  character :  here  his  original  rights  as  seller  are 
gone,  and  proof  of  the  change  ought  to  be  distinct  and  clear. 
Thus,  where  the  purchaser  of  horses  from  a  dealer  leaves 

1  See  Bentail  v.  Burn,  3  B.  &  C.  423,         »  Shindler  v.  Houston,  1  Comst.  261  ; 
per  curiam.  Young  v.  Blaigdell,  60  Me.  272. 

2  Tansley  v.  Turner,  2  Bing.  N.  C.          *  Chaplin   v.   Rogers,  1    Eaat,  182; 
151 ;  Cooper  v.  Bill,  3  H.  &  C.  722.  Vincent  v.  Germond,  11  Johnt.  283. 
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them  with  the  seller  on  livery,  with  the  latter's  consent,  the 
dealer's  possession  is  converted  into  that  of  a  bailee  ; l  and 
where  sheep  are  selected  out  of  a  shepherd's  flock,  purchased, 
marked,  and  then  turned  back  into  the  sheep-fold,  we  are  to 
presume  that  the  seller  meant  to  become  the  buyer's  custo- 
dian.2 If  there  be  a  plain  alteration  in  the  character  of  the 
possession,  — if,  for  instance,  the  horse-dealer  takes  the  horse 
from  his  sale-stable  and  ties  him  up  in  his  livery-stable,  or  the 
shepherd  puts  the  sheep  into  a  separate  enclosure  for  a  time, 
—  the  changed  character  in  which  the  seller  continues  to 
hold  the  chattel  becomes  the  more  clearly  marked ;  but  there 
might  be  evidence  enough  to  go  to  a  jury,  though  the  position 
of  the  subject-matter  had  suffered  no  change,  and  the  seller 
retained  it.3 


1  Elmore  v.  Stone,  1  Taunt.  458. 

2  Rappleye  v.  Adee,  1  Thomp.  &  C. 
(N.  Y.  Supr.)  126. 

3  See   Elmore  v.   Stone,   1   Taunt. 
458;  Marvin  v.  Wallis,  6  E.  &  B.  726 ; 
Beaumont  v.  Brengeri,  5  C.   B.   301; 
Castle  v.  Sworder,  30  L.  J.  Ex.  810 ; 
Janvrin  v.   Maxwell,  23   Wis.  51.     In 
Beaumont  v.  Brengeri,  a  carriage  which 
the  defendant  had  purchased  was  al- 
lowed to  remain  in  the  seller's  shop  for 
convenience ;    and  it  was  held,  upon 
the  facts  shown,  that  the  seller  had 
changed  his  character  to  that  of  ware- 
houseman, and  that  there  was  an  ac- 
tual receipt  by  the  buyer  within  the 
statute.    Beaumont  v.  Brengeri,  5  C.  B. 
301.      In  Castle  v.   Sworder  —  a  case 
where  the  decision  of  the  English  Ex- 
chequer Court  was  in  1861  reversed  on 
appeal  —  will  be  found  an  exhaustive 
discussion  of  the  subject  of  construc- 
tive receipt,  with  full  affirmation  of  the 
doctrine  as  applied  to  a  sale  on  a  term 
of  credit.     Castle  v.  Sworder,  29  L.  J. 
Ex.  235;  30  ib.  310,  and  6  H.  &  N.  832. 
Martin,   B.,  had    quite    pointedly   ex- 
pressed himself  to  the  contrary  in  the 
lower  court :  "  Now  it  does  seem  to  me 
a  most  extraordinary  thing  to  say  that 
a  man  accepted  and  actually  received 
goods  as  vendee,  whilst  all  the  time 
they  were  in  the  possession  of  the  ven- 
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dors,  and  whilst  they  had  a  right  to 
them  until  the  defendant  paid  the 
price.  As  these  goods  were  sold  sub- 
ject to  the  payment  in  six  months,  if 
the  six  months  for  payment  elapsed, 
though  the  defendant  had  a  right  to 
the  possession  of  the  goods  or  might 
have  brought  an  action  within  the  six 
months,  nevertheless  it  is  clear  when 
the  six  months  elapsed  the  lien  would 
revive."  Castle  v.  Sworder,  29  L.  J. 
Ex.  235.  But  Cockburn,  C.  J.,  on  ap- 
peal to  the  Exchequer  Chamber,  thus 
put  the  case  on  its  true  footing  :  "  For 
six  months  the  buyer  was  entitled  to 
claim  the  immediate  delivery  of  the 
specific  goods  appropriated  to  him. 
The  question  then  arises  whether  the 
possession  which  actually  remained  in 
the  sellers  was  a  possession  in  the  sel- 
lers by  virtue  of  their  original  property 
in  the  goods,  or  whether  it  had  become 
a  possession  as  agents  and  bailees  of 
the  buyers."  Accordingly,  not  mean- 
ing to  overrule  the  lower  court  as  to 
the  expiration  of  a  term  of  credit  and 
its  legal  effect,  the  appellate  tribunal 
found  that  there  were  certain  facts 
proven  which  warranted  sending  the 
case  to  the  jury  to  ascertain  whether 
the  character  of  the  seller's  possession 
had  not  changed  while  he  held  the 
goods.  Castle  v.  Sworder,  30  L.  J.  Ex. 
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But  where  the  seller  retains  possession  of  the  purchased 
goods,  there  should  be  distinct  proof  of  this  intended  change 
of  ownership,  and  no  countervailing  circumstances,  in  order 
to  satisfy  the  statute  ;  for  whether  it  be  in  destroying  a  sell- 
er's lien  for  his  price,  or  in  tempting  the  sale  parties  to 
fraudulent  collusion  between  themselves  in  order  to  defeat 
the  rights  of  others,  the  doctrine  is  fraught  with  mischief.1 

§  475.  Constructive  Receipt  and  Delivery  by  Agents,  Car- 
riers, etc.  —  Actual  receipt  implies  actual  delivery  ;  and  as 
there  may  be  constructive  receipt,  so  rnay  there  be  construc- 
tive delivery.  If  the  seller  undertakes  to  forward  the  goods 
to  the  buyer,  the  goods  are  received  by  the  latter  as  soon  as 
his  own  agent  receives  them  ;  and  the  extent  of  this  principle 
may  be  studied  in  the  light  of  decisions  which  have  been 
elsewhere  adduced  respecting  the  transportation  of  purchased 
goods.  A  common  carrier  is  not,  ordinarily,  an  agent  em- 
powered to  accept,  but  he  is  a  suitable  agent  to  receive  on 
the  buyer's  behalf;  and  to  this  extent  his  actual  receipt  will 
satisfy  the  statute.2  So,  too,  may  a  warehouseman,  or  any 
other  middleman,  be  constituted  an  agent  for  the  same  pur- 
poses.3 And,  since  acceptance  might  have  preceded  the 
seller's  act  of  delivery,  an  oral  compliance  is  sometimes  irre- 
vocably fixed  as  soon  as  the  carrier  has  received  a  part  of  the 
goods  at  the  seller's  hands.4  But  delivery  upon  the  seller's 
vessel,  or  to  any  carrier  who  really  represents  the  seller,  for 
the  purpose,  it  may  be,  of  securing  his  rights,  during  the 
transit  of  the  subject-matter,  and  pending  payment,  is  incon- 

810     And  see  Barrett  v.  Goddard,  3         2  Cusack  v.  Robinson,  1  B.  &  S.  299 ; 

Mas    107  ;  Dodsley  v.  Varley,  12  Ad.  Smith  v   Hudson,  4  B.  &  S.431 ;  supra, 

&  E.  632.     Safford  v.  McDonough,  120  §§  396,  468.     Under  the  Iowa  statute, 

Mass.  200,  intimates  that  the  intention  which  uses  the  word  "delivered  "  un- 

of  the  seller  to  abandon  his  lien  should  der  a  somewhat  peculiar  phraseology, 

be  clear  where  acceptance  and  receipt,  but  says  nothing  of  part  "acceptance." 

with  the  goods  remaining  in  the  seller's  it  is  held  that  delivery  to  a  carrier  not 

possession,  are  relied  on.    But  cf.  Town-  designated  by  the  buyer  will  suffice, 

ley  r.  Crump,  4  Ad.  &  E.  58,  which  is  Bullock    v.    Tschergi,    13   Fed.    Rep. 

consistent  with  Castle  v.  Sworder  on  ap-  346. 

peal,  supra.     See  further,  post,  c.  14,  as         8  See  Hunter  ».  Wright,  12  Allen, 

to  seller's  lien.  548  ;  supra,  §  473. 

1  See  Story  Sales,  §  278;  Blackb.         *  Cross    v.   O'Donnell,    44    N.    Y. 

Sales,  28,  29.  661. 
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sistent  with  the  idea  of  putting  the  buyer  into  immediate 
possession  ;  nor,  under  such  circumstances,  can  the  latter 
be  said  to  have  actually  received  the  goods,  personally  or 
through  his  representative.  So,  too,  if  one  sells  goods  to  be 
delivered  by  himself  at  a  specified  place,  there  is  no  change 
of  possession  or  an  actual  receipt  by  the  buyer  until  the 
goods  arrive  at  the  specified  place.1 

§  476.  Compliance  by  giving  Earnest  or  Part  Payment.  — 
(2d.)  Concerning  the  giving  of  earnest  or  part  payment. 
The  statute,  as  its  language  shows,  awaits  here,  as  before,  an 
oral  compliance  by  the  buyer  ;  for,  to  use  the  words  of  29 
Car.  II.,  the  buyer  must  "give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment ;  "  2  two  modes  being  thus 
presented,  of  which  the  former  has  so  fallen  into  disuse,  that 
earnest  arid  part  payment  are  often  treated  at  the  present 
day  as  meaning  the  same  thing  ; 3  while  some  of  the  United 
States  have  the  local  enactment  requiring  that  the  buyer 
shall  simply  "  at  the  time  pay  some  part  of  the  purchase- 
money,"  4  omitting  the  word  u  earnest "  altogether. 

The  giving  of  earnest  and  part  payment  are,  however,  two 
distinct  things,  if  we  may  trust  to  the  analogies  of  the  civil 
law,  which  required,  for  earnest,  a  "  thing,"  such  as  a  ring, 
as  a  sign,  proof,  or  symbol,  that  the  bargain  was  concluded, 
being  usually  a  gift  or  token  ;  whereas  part  payment  was 
something  in  money,  and,  if  given  by  way  of  earnest,  went 
properly  towards  discharging  the  price.5  Examples  of  the 
custom  which  made  such  a  distinction  are  to  be  found  in  the 
old  English  reports ;  but  it  now  appears  to  be  well  settled, 
that,  under  our  Statute  of  Frauds,  whatever  is  given  must 
be  in  money  or  money's-worth,  and  computable  accordingly. 

1  Astey  v.  Emery,  4  M.  &  S.  262;  Statute  of  Frauds, 'earnest' is  regarded 
Smith  v.  Hudson,  6  B.  &  S.  4bl.     And  as  a  part  payment  of  the  price."  Chap- 
see  supra,  §§  272,  308.  man,  C.  J.,  in  Howe  v.  Hay  ward,  118 

2  Stat.  29  Car.  II.,  c.  3,  §  17  ;  supra,  Mass.  54. 

§  429.  4  See   stats.   N.  Y.,    CaL,   Wiscon- 

8  Benj.  Sales,  bk.   1,  pt.   2,   c.  5 ;  sin,    &c.  ;    Browne    Stat.    Frauds,    3d 

Story  Sales,  §§  273-275;  Browne  Stat.  ed.  appx.;  Organ  v.  Stewart,  60  N.  Y. 

Frauds,  §  341.     "  The  idea  of  '  earnest '  413. 

in  connection  with  contracts  was  taken         5  Dig.  19,  1,  11,  §  6  ;  Benj.  Sales, 

from  the  civil  law.  ...  As  used  in  the  bk.  1,  pt.  2,  c.  5. 
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It  must  be  something  of  value,  however  slight  that  value.1 
Whether  the  buyer  means  it  as  an  extra  gift,  or  in  part  pay- 
ment, he  must  at  least  part  with  what  he  tenders:  he  cannot 
cross  the  seller's  hand  with  a  coin,  and  then  put  the  coin 
back  into  his  pocket.2  And,  as  our  statute  puts  it  upon  the 
buyer  to  comply  in  this  instance,  it  is  of  little  practical  avail 
to  know  that  the  seller  could  have  given  that  earnest  under 
ancient  law.3 

The  object  of  the  statute  is  fairly  met,  as  it  would  appear, 
notwithstanding  the  giving  of  earnest  or  making  part  pay- 
ment takes  place  subsequently  to  the  oral  bargain  ;  its  effect 
being,  as  in  the  other  instances  we  have  noted,  to  render  a 
bargain  enforceable  which  before  could  not  be  sued  upon  ; 
so  that  when  it  is  given  or  made,  and  accepted  upon  a  full 
understanding  of  the  parties,  the  statute  becomes  fulfilled.4 

§  477.  The  Same  Subject.  —  The  fulness  of  oral  compli- 
ance is  here  contemplated,  as  in  acceptance  and  receipt ;  and 
though  the  buyer  in  the  present,  and,  unlike  the  former 
case,  naturally  takes  the  initiative,  the  statute  is  not  satis- 
fied until  the  seller  in  his  turn  accepts  and  receives  the  ear- 
nest or  part  payment ;  and  as  to  the  portion  upon  which  the 
law  fastens,  there  must  be  a  consistent  mutual  understand- 


1  A  good   check  delivered  in  part  the  peculiar  phraseology  as  to  time 
payment,  which  is  paid  on  presentation,  noted  supra,  §  476),  part  payment  need 
operates  as  a  part  payment.     Hunter  not  be  invariably   "at  the  time"  of 
v.   Wetsell,   84  N.   Y.   649.      So,   too,  making  the  contract.  Hawley  v.  Keeler, 
the   transfer  of  a   third   person's  bill  63  N.  Y.  114,  per  Andrews,  J. ;  Bissell 
or  note  in  part  payment  would  seem  v.  Balcom,  39  N.  Y.   276.    But  it  is 
to    be   sufficient,    if    received    accord-  since  held  that  an  after  payment  is  in- 
ingly.     Griffiths  v.  Owen,  13  M.  &  W.  sufficient  to  validate  the  contract  under 
68.     See  1  Sch.  Pers.  Prop.  §§  367-369.  the  statute,  where  there  is  no  restate- 

2  See  Goodall  v.  Skelton,  2  H.  Bl.  ment  or  recognition   of  the   essential 
316  (A.  D.  1794);   Blenkinsop  v.  Clay-  terms  of  the  contract;  but  if  the  par- 
ton,  7  Taunt.  597 ;  Browne  Stat.  Frauds,  ties  do  thus  reaffirm  or  restate,  the  part 
§  341.  payment  is  made  "  at  the  time."    I lun- 

8  Dig.  19,  1,  11,  §  6;  Benj.  Sales,  ter  v.  Wetsell,  57  N.  Y.  375;  s.  c.  84 

supra.  N.  Y.  649.  Under  a  similar  Wisconsin 

*  See  Parke,  B.,  in  Walker  v.  Nus-  statute,  payment  at  a  subsequent  time 

sey,  16  M.  &  W.  302 ;  Dewey,  J.,  in  is  not  payment  "  at  the  time ; "  though 

Thompson  v.  Alger,  12  Met.  428 ;  semble  the  New  York  distinction  abore 

Browne  Stat.  Frauds,  §  343 ;  Story  stated  would  be  recognized.  Per  Cole, 

Sales,  §  273.  Semble,  that,  under  the  J.,  Bates  r.  Chesebro,  32  Wi».  594; 

New  York  statute  (notwithstanding  Paine  v.  Fulton,  34  Wi«.  83. 
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ing.1  Hence,  if  the  buyer  transmits  money  in  part  payment, 
which  the  seller  immediately  returns  as  a  token  of  his  refusal 
to  accept  it,  no  sufficient  part  payment  takes  place.2  A  mere 
offer  or  tender  of  earnest  or  part  payment  is  insufficient  com- 
pliance with  the  statute  ;  and  so  likewise  a  mere  memoran- 
dum purporting  the  intent  to  give  leaves  the  contract  of  sale 
as  unenforceable  as  before.3  Nor  can  any  owner  of  goods 
obstruct  third  parties  by  putting  an  assignment  on  record  in 
favor  of  a  non-concurring  person.4 

The  seller's  act  in  receiving  payment,  like  the  buyer's  in 
making  it,  may  be  performed  through  an  agent ;  and  the  law 
of  agency  permits  of  subsequent  ratification,  as  well  as  pre- 
vious authority,  on  the  principal's  part,  though  the  proof  of 
authority  should  be  established  without  resort  to  the  verbal 
agreement  which  depends  for  enforcement  upon  it.5  .  Nor 
does  it  unfrequently  happen  that  there  has  been  both  part 
payment  and  part  acceptance  and  receipt,  so  as  doubly  to 
remove  the  case  from  the  operation  of  the  statute.6 

The  deposit  of  money  with  a  third  person  by  the  parties  to 
an  oral  sale,  to  be  by  him  paid  to  either  of  them  as  a  forfei- 
ture if  the  other  neglects  to  fulfil  his  part  of  the  bargain,  is 
not  a  giving  of  earnest  or  part  payment  such  as  the  statute 
permits.7 

§  478.  As  to  Sufficiency  of  Part  Payment  -where  Mutual 
Debts  are  reckoned.  —  The  decisions  under  our  present  head 
turn  chiefly  upon  the  sufficiency  of  part  payment  when  the 
discharge  of  a  debt  due  from  the  seller,  as  well  as  payment  of 
a  price  by  the  buyer,  has  entered  into  the  calculation  of  the 
sale.  Where  chattels  are  sold  under  an  oral  contract  which 
comes  within  the  purview  of  the  statute,  and  it  is  part  of  this 
contract  that  the  buyer  shall,  in  consideration  of  the  sale, 
offset  a  debt  due  him  from  the  seller,  and  pay  the  residue, 
this  offset  stipulation  alone  has  not  the  effect  of  a  part  pay- 

1  Hicks  v.  Cleveland,  48  N.  Y.  84;  »  Hawley  v.  Keeler,  53  N.  Y.  114. 
Hawley  v.  Keeler,  53  N.  Y.  114 ;  Edger-  6  Richardson  v.  Squires,  37  Vt.  640 ; 
ton  v.  Hodge,  41  Vt.  676.  Allen  v.  Aguirre,  3  Seld.  543. 

2  Edgerton  v.  Hodge,  supra.  7  Howe  v.  Hay  ward,  108  Mass.  54; 

3  Ib.  Noakes  v.  Morey,  30  Ind.  103. 
*  Hicks  v.  Cleveland,  48  N.  Y.  84. 
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ment  by  the  buyer.1  But  we  are  not  thereby  to  infer  that 
the  statute  means  to  discountenance  the  application  of  mu- 
tual debts  in  operating  satisfaction  ;  for  the  reason  of  the 
rule  is,  that  an  oral  bargain  with  this  contemporaneous  stipu- 
lation as  part  of  the  verbal  agreement  really  extinguishes  no 
debt,  but  is  part  of  the  unenforceable  contract  itself.  It  may 
be  well  inferred,  notwithstanding,  that  any  subsequent  agree- 
ment to  set  off  against  the  price  the  seller's  debt,  or  an  en- 
tirely independent  contract  contemporaneous  with  the  sale  of 
like  import,  would  constitute  part  payment  within  the  statute, 
if  thereby  the  debt  be  actually  discharged  ;  and  so,  in  fact, 
has  it  been  decided.2  If,  moreover,  the  buyer  pay  the  price, 
or  part  of  it,  to  a  third  party,  a  creditor  of  the  seller,  so  as  to 
discharge  the  seller's  debt,  and  this  with  the  concurrence  of 
seller  and  creditor,  the  statute  is  satisfied.3 

§  479.  Giving  Earnest  or  Part  Payment  does  not  necessarily 
transfer  Full  Title.  —  That  compliance  which  the  giving  of 
earnest  or  part  payment  affords,  we  may  add,  does  not  neces- 
sarily involve  the  transfer  of  a  legal  title  from  seller  to 
bu}^er  ;  another  proof,  in  addition  to  those  already  adduced, 
that  it  is  the  acquisition  of  possessory  rights  by  the  buyer, 
and  not  the  right  of  property,  that  the  17th  section  makes 
its  direct  concern.4  The  true  rule,  as  to  vesting  the  seller's 
rights  of  ownership  in  the  buyer,  is,  that  the  test  is  found, 
not  in  the  circumstance  that  earnest  or  part  payment  was 
given,  but  in  the  contract  of  sale  itself,  as  rightly  inter- 
preted, which  was  thereby  rendered  enforceable.5 


1  Walker  r.  Nussey,  16  M.  &  W. 
302;   Artcher  v.  Zeh,  5  Hill  (N.  Y.), 
500;  Matthiessen  Refining  Co.  u.  Mc- 
Mahon,  38  N.  J.  L.  536;  Mattice  v.  Al- 
len, 3  Keyes,  492. 

2  Benj.  Sales,  bk.  1,  pt.  2,  c.  5;  Dow 
v.  Worthen,  37   Vt.  108;    Cotterill  v. 
Stevens,   10   Wis.   422;    Story    Sales, 
§  273,  4th  ed.,  Bennett's  n.     Cf .  supra, 
§476. 

8  Cotterill  v.  Stevens,  10  Wis.  422. 
Aliter,  where  there  is  a  mere  agreement 


with  the  seller  to  pay  such  a  debt  with- 
out the  creditor's  knowledge  or  con- 
sent. Paine  v.  Fulton,  34  Wis.  83.  And 
see  supra,  §  476. 

«  Benj.  Sales,  bk.  2,pt.2,c.4;  Bach 
v.  Owen,  5  T.  R.  409 ;  Nesbit  v.  Burry, 
26  Penn.  St.  208;  Groat  v.  Gile,  61 
N.  Y.  431 ;  supra,  §  464. 

*  But  see  contra,  Hinde  v.  White- 
house,  7  East,  668,  per  Lord  Ellen- 
borough. 
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CHAPTER  XL 

STATUTE  OF  FRAUDS  ;   WRITTEN   COMPLIANCE. 

§  480.  "Written  Compliance  with  Statute  of  Frauds ;  General 
Rule  stated.  —  III.  It  remains,  in  the  present  chapter,  to 
treat  of  written  compliance  with  the  Statute  of  Frauds,  so 
far  as  concerns  sale  contracts.  The  important  exception 
under  consideration,  which  receives  much  attention  from  the 
courts  of  England  and  America,  reads  in  29  Car.  II.  as  fol- 
lows :  "  That  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made,  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  duly  authorized."  1 
But  in  some  of  the  United  States  the  requirement  runs,  that 
"  a  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged 
thereby."  2 

§  481.  Compliance  by  Party  against  whom  Enforcement  is 
sought  is  the  Requisite.  —  At  the  threshold  we  may  observe, 
that,  while  oral  compliance  rests  upon  some  decisive  act  of 
the  buyer  in  which  the  seller  has  concurred,  the  written  com- 
pliance we  are  now  to  consider  necessitates  an  act,  not  by 
both  parties,  nor  by  either  buyer  or  seller  in  particular,  but 
simply  by  the  party  against  whom  an  enforcement  of  the  oral 
contract  is  sought.  If  this  party  alone  or  his  agent  be  shown 
to  have  made  and  signed  the  requisite  writing,  the  bargain 
will  hold,  even  though  the  enforcing  party  had  not  committed 
himself  to  paper  at  all.  Sometimes  it  is  the  buyer  who  is 
thus  charged,  and  sometimes  the  seller:  the  seller's  mere 
memorandum  cannot  be  produced  to  enforce  the  bargain 
against  the  buyer,  nor  the  buyer's  memorandum  as  against 
the  seller.  Mutual  concurrence,  therefore,  such  as  part  ac- 

1  29  Car.  II.,  c.  3,  §  17  ;  supra,  §  429.     fornia,  and  Wisconsin ;   Browne  Stat. 

2  See  statutes  of  New  York,  Cali-    Frauds,  3d  ed.  appx. 
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ceptance  and  receipt  or  part  payment  must  imply,  becomes, 
with  reference  to  written  compliance,  of  no  consequence  ;  the 
writing,  whenever  given,  so  it  be  given  seasonably  to  sue 
upon,  binds  the  maker  and  signer  to  the  bargain. 

§  482.  Memorandum  thus  distinguished  from  Written  Con- 
tract of  Sale. —  It  follows  that  the  enactment  against  frauds 
does  not  treat  the  written  memorandum  as  the  real  contract 
of  sale,  nor  as  any  contract  at  all;  for,  should  the  parties  go 
through  the  formalities  of  a  written  contract  of  sale,  that 
contract,  unaided  by  a  memorandum,  would  afford  of  itself 
quite  a  sufficient  assurance  against  fraud  and  perjury:  but 
its  intent  is,  that  some  memorandum,  made  contemporaneous 
with  or  subsequent  to  the  oral  contract  whose  enforcement  is 
sought,  shall,  in  all  sale  transactions  involving  a  considerable 
amount  of  money,  be  capable  of  production  against  the  party 
who  means  to  evade  the  bargain,  and  has  rendered  no  con- 
clusive oral  fulfilment  thereof;  which  memorandum  upon  its 
face  shows  that  the  bargain  existed  in  his  own  contemplation.1 
And  in  the  oral  bargain  itself,  and  that  writing  which  takes 
the  case  out  of  the  statute  as  to  the  party  making  and  sign- 
ing it,  we  have  two  distinct  things  which  should  not  be 
confounded.2 

§  488.  Common  Rules  of  Interpretation  apply.  —  The  method 
of  interpreting  a  note  or  memorandum  which  serves  for 
written  compliance  follows  the  leading  rules  as  to  evidence 
in  writing ;  the  Statute  of  Frauds  not  seeking  to  vary  these 
rules,  but  meaning  to  leave  the  legal  effect  of  the  writing 
as  at  common  law.3  Into  the  law  of  evidence  we  shall  not 
enter,  except  as  questions  may  incidentally  arise.  But  the 
distinction  we  have  just  pointed  out  suggests  that  there  is 
likewise  a  marked  difference  between  proving  a  contract  of 
sale  and  proving  compliance  with  the  Statute  of  Frauds. 
Various  questions  must,  in  the  latter  case,  arise  as  to  the 

1  Benj.  Sales,  bk.   1,  pt.   2,  c.  6;  v.  Tucker,  47   Miss.  678;   Justice  ». 

Sieve  wright  »>.  Archibald,  17  Q.  B.  103 ;  Lang,  42  N.  Y.  493. 

Parton  v.  Crofts,  33  L.  J.  C.  P.  189 ;  16  a  Ib. 

C.  B.  N.  s.  11;  Davis  v.  Shields,  26  8  Benj.  Sales,  bk.  1,  pt.2,c.6;  caaet 

Wend.   341 ;    Hoar,  J.,    in  Lerned   v.  infra. 
Wannemacher,  9  Allen,  412;  Williams 

495 


§  485  SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

sufficiency  of  memoranda,  their  mutual  connection,  and  their 
bearing  upon  the  original  oral  contract  of  sale  ;  whereas, 
were  the  original  contract  itself  in  writing,  different  memo- 
randa, executed  at  subsequent  times,  to  which  both  parties 
were  not  privy,  could  have  no  effect  in  varying  its  terms, 
but  would  merely  evince  or  explain  them.1  A  contract,  to  be 
binding,  ought  to  be  mutual  in  obligations,  so  that  neither 
party  could  sue  upon  it  without  the  other  ;  but  the  statute 
memorandum  comports  with  the  theory  that  one  may  enforce 
an  oral  bargain  against  the  other,  though  it  could  not  have 
been  enforced  against  himself. 

§  484.  Classification  of  the  Subject  for  this  Chapter.  —  With 
these  preliminary  remarks,  we  proceed  to  consider  in  this 
chapter  the  statute  exception  of  written  compliance,  under 
these  heads,  —  (1st)  the  written  note  or  memorandum  to  be 
made ;  (2d)  what  it  should  contain  ;  (3d)  how  and  by  whom 
it  should  be  signed  ;  (4th)  delivery  of  the  note  or  memoran- 
dum ;  (5th)  compliance  by  means  of  agents. 

§  485.  As  to  the  Written  Note  or  Memorandum  under  the 
Statute;  Of  what  it  may  consist.  —  (1st.)  As  to  the  written 
note  or  memorandum.  The  statute  requires  no  formal  written 
agreement  of  the  parties  ;  but  simply,  on  the  part  of  him  who 
is  to  be  charged,  a  writing  which  consistently  imports  a  sale 
contract.  Waiving,  for  the  present,  the  proper  contents  of 
such  a  writing,  we  may  observe  as  to  form,  that  it  may  be  ex- 
pressed by  letter,  or  acknowledgment  of  invoice,  or  bill  of 
parcels,  or  telegram,  besides  the  more  formal  memorandum  ; 
that  it  may  be  gathered  from  various  writings,  which  have 
the  intelligent  and  consistent  purpose  running  through  them  ; 
that  it  may  even  consist  of  the  defendant's  written  proposal, 
if  supplemented  by  parol  proof  of  acceptance  by  the  plain- 
tiff ;  and  that  the  writing  need  not  have  been  intended  as 
a  memorandum  by  the  defendant,  nor  actually  addressed  to 
the  plaintiff.2  Additional  forms  of  written  memorandum 
under  the  statute,  as  by  an  auctioneer's  or  broker's  entry, 

1  See  Patteson,  J.,  in  Sievewright    354 ;  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §§  1, 
v.  Archibald,  17  Q.  B.  103.  2;  cases  infra. 

2  Browne  Stat.  Frauds,  §§  345-351, 
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or  bought  and  sold  notes,  will  be  studied  in  their  proper 
place.1 

Of  written  compliance  by  letter  there  are  numerous  in- 
stances;- and  the  uniform  doctrine  of  England  and  the  United 
States,  that  the  party  to  be  charged  is  the  only  one  who  needs 
sign,  renders  this,  especially  as  between  bargaining  parties 
who  live  at  a  distance  from  one  another,  the  most  convenient 
method  for  drawing  buyer  or  seller  into  a  position  where  the 
law  will  hold  him.2  So  proof  of  sending  a  telegram,  and  a 
letter  of  acceptance  by  mail  besides,  as  it  is  held,  sufficiently 
complies  with  the  statute ;  and  so  would  it  be.  we  suppose, 
with  the  sending  of  a  telegram  alone.3  The  buyer's  written 
acknowledgment  of  a  seller's  invoice  or  bill  of  parcels  may, 
together  with  such  instrument,  constitute  a  suitable  memo- 
randum, if  given  pursuant  to  a  bargain  ; 4  but  not  where  the 
so-called  invoice  appears  to  have  been  forwarded  as  a  mere 
circular  to  induce  a  sale,  and  the  buyer's  acknowledgment 
was  merely  of  its  receipt  as  such,  without  evincing  that  any 
bargain  was  closed.5  A  memorandum  made  and  signed  by 
one  party  is  available  to  the  other,  even  though  it  state  the 
bargain  after  the  form  of  a  mutual  agreement,6  or  be  drawn 
up  in  duplicate,  one  copy  only  being  signed  by  the  buyer,  and 
the  other  by  the  seller.7 

§486.  The  Same  Subject;  Several  Writings. — So,  too,  the 
note  or  memorandum  which  the  statute  contemplates  may 
consist  of  several  writings,  physically  apart,  which  are 
logically  connected,  so  long  as  they  have  unity  of  purpose 
in  evincing  the  bargain,  require  nothing  parol  to  connect 
them  together,  and  are  consistent  with  one  another.  For,  as 
Lord  Westbury  has  said  :  "In  order  to  embody  in  the  letter 
any  other  document  or  memorandum,  or  instrument  in  writing 
so  as  to  make  it  part  of  a  special  contract  contained  in  that 

1  Infra,  compliance  by  agents.  4  Saunderson  v.  Jackson,  2  B.  &  I*. 

2  See  Leather  Cloth  Co.  v.  Hieroni-  238;  Wilkinson  v.  Evans,  L.  R.  1  C.  P. 
mus,  L.  R.  10  Q.  B.  140;  Wilkinson  v.  407;  Buxton  v.  Rust,  L.  R    7  Ex.  1 ; 
Evans,  L.  R.   1  C.  P.  407  ;  Gibson  v.  s.  c.  L.  R.  7  Ex.  279. 

Holland,  L.  R.  1  C.  P.  1.  «  M'Lean  v.  Nicoll,  7  Jur.  N.  s.  999. 

3  Trevor  v.   Wood,  36  N.  Y.   307.         6  Justice  v.  Lang,  42  N.  Y.  493. 
But  as  to  the  requirement  of  "  signing,"         7  Lerned  v.  Wannemacher,  9  Allen, 
applied  to  telegrams,  see  post,  §  503.  412. 
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letter,  the  letter  must  either  set  out  the  writing  referred  to, 
or  so  clearly  and  definitely  refer  to  the  writing,  that,  by  force 
of  the  reference,  the  writing  itself  becomes  part  of  the  in- 
strument." l  But,  where  two  or  more  papers  are  thus  taken 
together,  the  import  of  all  must  be,  not  a  mere  negotiation, 
but  a  concluded  bargain.2 

§  487.  Written  Proposal  and  Parol  Acceptance ;  and  the  Re- 
verse. —  A  written  proposal,  signed  by  the  party  to  be  charged, 
and  accepted  by  parol  by  the  party  to  whom  it  is  made,  is  a 
sufficient  memorandum  to  satisfy  the  statute.3  With  the 
one-sidedness,  of  such  a  doctrine  legislation  is  not  concerned, 
since  all  it  seeks  is  ground  to  justify  enforcing  a  bargain 
which  was  mutually  entered  into.  No  violence  is  done 
thereby  to  the  policy  of  our  legislation ;  because,  as  Willes, 
J.,  has  said,  no  one  can  enforce  his  remedies  in  a  case  of  this 
sort,  without  proving  that  he  did  or  was  ready  to  do  his  part 
to  entitle  him  to  performance  as  to  the  other  party.4  And 
the  only  limitation  to  be  noted  is,  that  the  writing  in  question 
should  manifest  a  genuine  offer  which  the  other  party  had  a 
right  to  accept.5 

On  the  other  hand,  an  oral  proposal  by  the  party  to  be 
charged,  followed  by  a  written  acceptance  by  the  other  party, 
is  insufficient,  where  it  leaves  the  whole  contract  to  be 
established  by  parol  evidence  and  the  charging  party's  own 
writings.6 

§  488.  Intention  not  Material ;  nor  Address  of  the  Memo- 
randum.—  That  the  writing  which  renders  the  bargain  en- 
forceable need  not  have  been  intended  by  the  defendant  as 
a  statute  memorandum  is  a  plain  inference  from  the  decided 

1  Peek  v.  North    Staffordshire    R.         3  Reuss   v.  Picksley,  L.  R.   1  Ex. 
R.  Co.,  10  H.  L.  Gas.   472.     And  see  342;  Himrod  Furnace  Co.  v.  Cleveland, 
Schneider  v.   Norris,  2  M.  &  S.  286 ;  &c.  R.  R.  Co.,  22  Ohio  St.  451 ;  San- 
Berij.    Sales,   bk.   1,   pt.  2,  c.  6,   §  1;  born  v.  Flagler,  9  Allen,  474,  per  Bige- 
Browne    Stat.    Frauds,    §§     350-353 ;  low,  C.  J. 

Caton  v.  Caton,  L.  R.  2  H.  L.  Cas.  127 ;         4  Reuss   v.   Picksley,   L.   R.  1  Ex. 

Story   Sales,  §  272  ;  Hinde  v.   White-  342. 

house,  7  East,  558 ;  Lerned  y.  Wanne-         5  See  Himrod  Furnace  Co.  v.  Cleve- 

macher,  9  Allen,  412 ;  Drury  v.  Young,  land,  &c.  R.  R.  Co.,  22  Ohio  St.  451. 
58  Md.  546.  «  Washington  Ice  Co.  u.  Webster, 

2  Story   Sales,   §  272 ;    M'Lean    v.  62  Me.  341. 
Nicoll,  7  Jur.  N.  s.  999. 
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cases,  which  constantly  show  that  the  party  sued,  so  far  from 
drawing  up  a  memorandum  for  the  purpose  of  establishing 
the  oral  contract,  was  unwittingly  led  into  making  such 
written  recognition  of  the  bargain  as  enabled  the  other  to 
hold  him  to  it ;  and,  with  such  clear  proof  of  a  bargain  actu- 
ally entered  into,  it  would  promote  fraud,  instead  of  checking 
it,  for  the  courts  to  rule  otherwise.  In  making  the  oral  con- 
tract of  sale  enforceable  under  circumstances  which  establish 
such  admission  or  recognition  on  the  part  of  a  defendant, 
the  latest  cases  side  strongly  with  the  plaintiff  who  seeks  a 
remed}^,  —  more  so  than  formerly.1 

Nor  is  the  note  or  memorandum  which  the  statute  requires 
addressed,  of  necessity,  to  the  enforcing  party  or  his  agent ; 
though  this  would  be  usual ;  but  a  third  person  may  be  its 
recipient.  Gibson  v.  Holland,  decided  in  1865,  is  the  leading 
case  on  this  point,  wherein  it  was  ruled  (upon  the  analogy  of 
chancery  precedents)  that  a  note  or  letter  addressed  by  the 
seller  to  his  own  agent,  which  contained  directions  to  carry 
the  agreement  into  execution,  was  sufficient  to  render  the 
contract  enforceable  against  him.2  Less  even  than  this  will 
in  some  cases  suffice ;  as,  for  instance,  a  record  on  the  sued 
party's  own  books.3 

§  489.  Writings  not  Contemporaneous  Evidence  to  support 
them,  etc.  —  As  the  whole  memorandum  may  be  of  subse- 
quent date  to  the  oral  bargain,  so,  too,  the  several  papers 
which  sometimes  constitute  a  memorandum  need  not  all  be 


1  Cf.  Bailey  v.  Sweeting,  9  C.  B.  N.  s.  On  the  other  hand,  it  is  held  that 

843,  Story  Sales,  §  272,  Wilkinson  v.  when  a  memorandum  has  been  delib- 

Evans,  L.  R.  1  C.  P.  407,  Buxton  u.  erately  made,  executed,  and  delivered 

Rust,  L.  R.  7  Ex.  1,  279,  Leather  Cloth  in  conformity  with  the  statute,  and  its 

Co.  v.  Hieronimus,  L.  R.  10  Q.  B.  140,  terms  are  sensible  and  free  from  all 

with  Richards  v.  Porter,  6  B.  &  C.  437  ambiguity,  it  cannot  be  varied  as  to 

(1827),  and  Smith  v.  Surman,  9  B.  &  its    substance   by  parol.      Virgin,  J., 

C.  661  (1829).    And  see  Ellis  v.  Dead-  in  Williams  v.  Robinson,  73  Me.  180, 

man,  4  Bibb,  467  ;  Justice  v.  Lang,  42  196. 

N.  Y.  493.  s  Colt,  J.,  in  Townsend  v.  Hargraves, 

2  Gibson  v.  Holland,  L.  R.  1  C.  P.  1,  118  Mass.  336 ;  Drury  v.  Young,  68 
citing  Sugd.  Vend.  &  P.  14th  Eng.  ed.  Md.  646;  Johnson  v.  Dodgson,  2  M.  & 
139,  §  39 ;  Townsend  y.  Hargraves,  118  W.  663.    And  see  §  499,  post,  as  to  de- 
Mass.  335 ;  Argus  Co.  v.  Albany,  66  livering  the  memorandum. 
N.  Y.  495. 
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contemporaneous.  "  The  memorandum,"  says  Hoar,  J., 
"may  be  supplied  by  documents  and  letters  written  at  va- 
rious times,  if  they  all  appear  to  have  relation  to  it,  and  if 
coupled  together  they  contain  by  statement  or  reference  all 
the  essential  parts  of  the  bargain."1  Any  paper  or  papers 
which  constitute  a  statute  memorandum  will  suffice,  if  pro- 
cured before  the  party  sues  to  enforce  the  oral  contract,  so  far 
as  the  point  of  time  is  concerned ;  but,  after  the  action  has 
been  brought,  it  is  too  late,  according  to  the  old  rules  of 
practice,  to  supply  what  has  not  already  been  obtained.2 

Where  the  memorandum  is  to  be  supplied  by  separate 
written  papers,  they  must  be  connected,  either  physically,  or 
by  such  reference  from  one  to  the  other  as  to  show  a  mutual 
relation,  and  make  their  contents,  without  the  aid  of  parol 
evidence  of  the  intention  to  so  connect,  a  consistent  compli- 
ance with  the  statute.3  But  of  the  admissibility  of  parol 
evidence  to  explain  the  contents  we  shall  speak  hereafter. 
There  might  be  several  papers  thus  connected,  any  one  of 
which  would  fully  answer  the  purpose  of  a  memorandum.4 
Oral  evidence,  too,  is  often  admissible  for  the  purpose  of 
identifying  another  document  which  is  referred  to,  but  not 
sufficiently  described,  in  the  memorandum.5  But,  whether 
the  memorandum  be  made  out  from  one  or  several  papers, 
the  import  should  be  a  concluded  bargain,  not  that  a  nego- 
tia^ion  is  merely  progressing ;  and  whatever  stops  short  of 
this  will  fail  to  take  the  case  out  of  the  statute.6 

1  Hoar,  J.,  in  Lerned  v.  Wannema-  less  the  essential  terms  of  the  sale  can 
cher,  9  Allen,  412.  be  ascertained  from  the  writing  itself, 

2  Bill  v.  Bament,  9  M.  &  W.  36.  See  or  by  reference  in  it  to  something  else, 
supra,  §  433.  the  writing  is  not  a  compliance  with 

3  Benj.    Sales,   bk.   1,  pt.  2,   c.  6;  the  statute;  and  if  the  agreement  be 
Hinde   v.    Whitehouse,  7    East,    558;  thus  defective,  it  cannot   be  supplied 
Peek  v.  North  Staffordshire  R.  R.  Co.,  by  parol  proof,  for  that  would  at  once 
10  H.  L.  Cas.  473 ;  Lerned  v.  Wanne-  introduce  all  the  mischiefs  which  the 
maclier,  9  Allen,  417  ;  Johnson  v.  Buck,  statute  was  intended  to  prevent."    Mr. 
6  Vroom,   344;    Story    Sales,   §   272;  Justice  Bradley  in  95  U.  S.  456. 
Browne  Stat.  Frauds,  §  350 ;  Smith  v.         *  Johnson  v.  Dodgson,  2  M.  &  W. 
Stanton,  15  Vt.  685 ;  Brown  v.  Whip-  653. 

pie,  58  N.  H.  229.    And  see  Beckwith         5  Ridgway  v.  Wharton,  6  H.  L.  Cas. 

v.  Talbot,  95  U.  S.  289,  per  Mr.  Justice  238. 

Bradley ;  Cave  v.  Hastings,  7  Q.  B.  D.         6  See  Story  Sales,  §  272. 

125 ;  Smith  v.  Jones,  66  Ga.  339.  "  Un- 
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§  490.  As  to  what  the  Written  Memorandum  should  con- 
tain ;  Essentials.  —  (2d.)  As  to  what  the  written  note  or 
memorandum  should  contain.  The  legislature  has  said  that 
there  should  be  a  written  note  or  memorandum  "of  the  said 
bargain  ;  "  and  hence  our  purpose  is  to  ascertain  what  will  be 
a  sufficient  memorandum  of  the  bargain  under  the  statute. 
The  identical  parties  to  the  sale  should  appear  in  the  memo- 
randum ;  also  the  essential  terms  and  subject-matter  of  the 
oral  contract ;  though,  as  between  essential  and  non-essential 
matters  of  description  to  be  embraced  in  the  writing,  the 
cases  leave  much  room  for  dispute. 

§  491.  The  Same  Subject;  Identity  of  Buyer  and  Seller  as 
such.  —  The  memorandum  should  show  for  a  certainty  who  is 
seller,  and  who  is  buyer ;  in  other  words,  it  must  identify 
the  contracting  parties.  The  party  chargeable  is,  of  course, 
made  manifest  because  of  his  signature ;  but  who  the  other 
party  is  must  also  be  shown  in  the  writing,  otherwise  the 
writing  is  no  statute  memorandum  of  the  bargain  ; l  and  the 
mere  mention  of  names  is  insufficient,  unless  the  memoran- 
dum enables  the  court  besides  to  distinguish  buyer  from 
seller.2  There  is  an  English  case,  decided  upon  a  peculiar 
state  of  facts,  which  goes  so  far,  apparently,  as  to  require  not 
only  that  the  seller's  name  should  be  mentioned  in  a  memo- 
randum made  by.  the  buyer,  but  mentioned  or  made  clear  in 
the  capacity  of  seller ;  treating  a  note  as  insufficient  which 
mentioned  that  A.,  the  buyer,  agrees  to  buy  a  lot  of  goods 
"purchased  by  B."  But  this  reference  to  B.  (who  was,  in 
fact,  the  other  contracting  party)  was  not  to  B.  distinctly  as 
seller,  but  merely  as  a  party  who  had  once  purchased  the  lot, 
and  hence  the  memorandum  proved  an  identification  rather 
of  subject-matter  than  of  contracting  parties ;  and,  though 
the  court  may  have  appeared  finical  in  passing  upon  the  facts 
without  drawing  a  larger  inference,  the  case  was  not  an  ex- 


l  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  1 ;  vens,  43  Vt.  663;  Calkins  v.  Falk,  1 

Allen  v.  Bennett,  3  Taunt.  169;  Cham-  Abb.  N.  Y.  App.  201 ;  Brown  v.  Whip- 

pion  v.  Plummer,  3  B.  &  P.  252  ;  Bailey  pie,  68  N.  H.  229. 

v.  Ogden,  3  Johns.   399 ;    Sanborn  t\  2  See  Bailey  v.  Ogden,  supra. 
Flagler,  9  Allen,  476 ;  Harvey  v.  Ste- 
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ceptional  one  in  principle.1  Later  and  earlier  cases  are  to  be 
found,  at  first  sight  conflicting  with  this  decision,  in  which 
the  brief  entry  afforded  by  mercantile  books,  aided  by  slight 
oral  evidence  bearing  upon  the  significance  of  book-keeping 
expressions  and  the  collocation  of  words,  has  been  received 
as  a  sufficient  designation  of  the  parties  named  in  the  mutual 
relation  of  seller  and  buyer ;  though  the  words  unexplained, 
taken  apart  from  the  books,  might  not  have  established  it.2 
As,  for  example,  in  a  case  where  the  reference  to  A.,  the 
buyer,  was  thus  made  by  B.,  the  seller:  "  N.  32  sacks  cut- 
lasses @  39s.,  2801bs.  to  await  orders.  (Signed)  B."3  It 
was  well  said  in  a  Massachusetts  case,  that  the  seller's  mem- 
orandum need  not  say  who  is  purchaser ;  for  a  "  stipulation 
to  deliver  merchandise  to  a  person  clearly  indicates  that  he 
is  the  purchaser."4 

The  principle  to  be  gathered  from  the  accumulated  deci- 
sions appears  to  be,  that  the  buyer  and  seller  must,  upon  ref- 
erence to  the  memorandum,  be  distinguishable  as  bearing 
that  mutual  relation,  each  being  indicated  in  his  own  capac- 
ity ;  but  that  resort  may  be  had,  not  to  mere  literal  expres- 
sions alone,  but  likewise  to  the  context  and  the  general 
character  of  the  writing.  If  the  writing  describes  the  parties 
so  as  to  show  that  A.  is  the  buyer,  and  B.  the  seller,  the 
identity  of  A.  or  of  B.  as  being  the  party  intended  by  the 
written  description  is,  of  course,  always  open  to  oral  proof; 
for  this  would  be,  as  in  other  cases  of  written  instruments, 
simply  to  apply  the  document  to  the  subject-matter  in  con- 
troversy.5 

§  492.  Subject-matter  and  Essential  Terms  of  Bargain  should 
appear.  —  The  memorandum  should  further  show  the  subject- 

1  Vandenburgh  v.  Spooner,  L.  R.  1         3  Newell  v.  Radford,  L.  R.  3  C.  P. 

Ex.  316.  52. 

a  See    Sari   v.   Bourdillon,  1    C.   B.         4  Sanborn  v.  Flagler,  9  Allen,  474. 
N.  s.  188 ;  Newell  v.  Radford,  L.  R.  3         5  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  2 ; 

C.  P.  52  ;  Sanborn  v.  Flagler,  9  Allen,  infra,  as  to  agents.     But  see  Calkins  r. 

474;  Coddington  v.  Goddard,  16  Gray,  Falk,  1  Abb.  (N.  Y.)  App.  291,  as  to 

436;    Salmon  Falls  Man.  Co.  v.  God-  the  effect  of  a  complete  misnomer  of  a 

dard,  14  How.  446  ;  Harvey  v.  Stevens,  contracting  party. 
43   Vt.   653;    Brown  v.   Whipple,   68 
N.  H.  229. 
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matter  and  essential  terms  of  the  oral  contract  of  sale.  But 
what  are  the  essential  terms  of  a  bargain  ?  In  applying  dif- 
ferent sections  of  the  Statute  of  Frauds,  the  courts  have  been 
Jed  into  distinguishing  between  the  writing  which  under  the 
present  section  must  show  the  "  bargain,"  and  that  which 
under  the  fourth  section,  quite  similarly  expressed  (as  to 
charging  one  with  the  debt  of  another),  evinces  an  *'  agree- 
ment "  of  the  parties.  Wain  v.  Warlten  —  a  case  decided 
in  1804,  which  turned  upon  a  construction  of  another  (or  the 
4th)  section  of  the  statute  —  promulgated  the  rule,  that  the 
memorandum  should  set  forth  the  "  consideration  "  moving 
to  as  well  as  the  promise  made  by  the  party  to  be  charged.1 
But  this  principle  would  hardly  apply  with  the  same  strict- 
ness to  u  bargains  "  under  the  17th  section,  so  as  to  render 
an  expression  of  the  "  price"  indispensable  to  the  sufficiency 
of  the  memorandum  ;  for  we  have  seen  that  price  is  often 
implied  in  a  contract  of  sale  as  something  reasonable,  and  not 
expressed.2  And  the  rule  established  for  present  guidance 
appears  to  be,  that,  if  the  oral  contract  of  sale  expressly  fixed 
a  specific  price,  that  price  must  appear  on  the  face  of  the 
memorandum  or  writings  connected  therewith,  as  an  essential 
part  of  the  bargain  ;  but  that  if  the  parties  fixed  no  price,  as 
frequently  happens,  and  stood  upon  the  implied  or  reasonable 
price,  the  memorandum  can  afford  to  be  silent  in  like  manner; 
and  that,  while  resort  cannot  be  had  to  parol  evidence  for  the 
purpose  of  supplying  a  fixed  price  to  complete  the  memoran- 
dum, it  can  be  had  in  order  to  show  that  there  was  a  price  fixed 
which  ought  to  have  appeared  in  the  memorandum  to  make 
it  available  as  a  means  of  enforcing  the  bargain.3  So  much, 

Griffiths,  1  H.  &  N.  574 ;  Ashcroft  r. 
Morrin,  4  M.  &  Gr.  450.  See  Story 
Sales,  §  222;  Browne  Stat.  Frauds, 
§§  376,  387-408.  A  memorandum 
which  specifies  the  sale  of  800  to  1,000 
tons  of  ice  at  $  2  per  ton  is  sufficient 
as  to  price  and  quantity.  Williams  r. 
Robinson,  73  Me.  186.  The  price  may 
be  stated  in  any  words  or  figures 
which  indicate  clearly,  as  applied  to 
the  subject,  and  in  the  light  of  prevail- 
ing usage,  what  that  price  is.  Go  wen 
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1  Wain   v.    Warlters,   5    East,   10; 
Story  Sales,  §  270  n. 

2  Supra,  §  216.     That  the  4th  sec- 
tion requirement  as  to  expressing  the 
"  consideration  "  is  not  a  criterion  for 
the  present  or  17th   section,  see  Benj. 
Sales,    3d   ed.,   §   232,  and   American 
notes. 

»  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  2; 
Acebal  v.  Levy,  10  Bing.  376  :  Hoadly 
n.  McLaine,  10  Bing.  582 ;  Ehnore  r. 
Kingscote,  6  B.  &  C.  383  ;  Goodman  v. 
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then,  for  "consideration,"  under  the  17th  section.  As  for 
any  further  adaptation  of  the  rule  of  Wain  v.  Warlters  to  the 
extent  of  necessitating  the  written  expression  of  all  that  the 
enforcing  party  to  a  "  bargain  "  had  orally  promised,  the  two 
sections  of  the  statute  are  still  to  be  kept  apart ;  for,  as  Cress- 
well,  J.,  observed  in  Sari  v.  Bourdillon,  where  objection  was 
made,  on  the  buyer's  behalf,  that  the  memorandum  for  the 
sale  of  candlesticks  omitted  a  special  stipulation  orall}T  made 
on  the  seller's  part  to  attach  shade-holders  to  them :  u  We  do 
not  feel  obliged  to  yield  to  this  argument.  The  memoran- 
dum states  all  that  was  to  be  done  by  the  person  charged." 
And,  referring  to  preceding  authorities,  he  added :  "  That  is 
sufficient  to  satisfy  the  17th  section  of  the  Statute  of  Frauds, 
though  not  to  make  a  valid  agreement  in  cases  within  the  4th 
section."  l 

But  the  more  we  incumber  the  simple  "bargain,"  or  con- 
tract of  sale  with  special  stipulations  on  the  part  of  seller  or 
buyer,  the  more  does  it  grow  to  resemble  a  contract  or 
"agreement,"  properly  so  called.  The  cases  do  not  con- 
sistently maintain,  as  an  inflexible  rule,  that  the  enforcing 
party's  stipulations  may  be  omitted  from  the  memorandum  ; 
and  too  closely  are  the  mutual  obligations  of  seller  and  buyer 
interwoven  to  make  this  a  safe  precept  to  go  by,  save  in  what 
are  decidedly  special  and  unusual  stipulations  on  either  side. 
It  is  constantly  said,  on  the  other  hand,  that  all  the  terms  of 
the  bargain,  substantial,  material,  or  essential  (each  of  these 
adjectives  being  interchangeably  used  by  the  courts  in  the 
present  instance),  must  appear  in  the  memorandum.  Hence 
such  omissions  from  the  memorandum  as  a  stipulated  term  of 
credit,  a  fixed  date  of  performance,  or  a  condition  that  the 
party  defendant  should  first  approve  the  quality,  have,  in  the 
courts  of  this  country,  been  held  fatal  to  the  instrument's 
sufficiency  ;  not,  avowedly,  because  it  was  the  stipulation  of 
the  sued  instead  of  the  suing  party  (which  often  happens  to 
have  been  the  case),  but  upon  the  ground  that  a  substantial 

».  Klous,  101  Mass.  449 ;  Salmon  Falls         l  Sari  v.  Bourdillon,  1  C.  B.  N.  s. 

Man.  Co.  v.   Goddard,   14   How.   446.  188.     And  see  Egerton  v.  Matliews    ' 

But  cf.  James  v.  Muir,  33  Mich.  223.  East,  307,  per  Lord  Ellenborough. 
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part  of  the  bargain  did  not  appear  in  the  memorandum.1 
Even  an  express  warranty  of  quality  by  the  seller  which  was 
left  out  of  the  memorandum  has  been  held  to  invalidate  it;2 
though  it  might  be  questioned,  in  the  light  of  the  latest  de- 
cisions, whether  such  purely  collateral  representations  of  the 
suing  party  need  be  so  strictly  expressed  in  writing.  There 
should  be  words  indicating  a  sale  or  bargain.3  The  general 
idea,  indeed,  which  pervades  the  decisions  is,  that,  while  the 
memorandum  need  not  show  each  particular  incident  of  the 
bargain,  nor  implied  terms,  it  must  show  all  the  main  points 
of  the  particular  contract  of  sale  mutually  agreed  upon  ;  and 
as  to  brokers'  entries,  we  shall  find  the  rule  quite  a  strict  one 
with  reference  to  material  terms.4 

§  493.  The  Same  Subject  —  Substance,  and  not  form,  is  to 
be  regarded  in  all  such  cases.  The  memorandum  must  not 
falsify  by  showing  a  bargain  different  in  essence  from  that 
orally  entered  into ;  it  must  not  be  made  up  of  contradictory 
statements  ;  and  it  must,  on  the  whole,  import  a  bargain.6 
Hence,  the  sufficiency  of  the  memorandum  being  at  issue,  it 
is  competent  to  show  by  parol  evidence  whether  or  no  the 
writing  offered  correctly  states  the  material  terms  of  the  oral 
contract,  though  such  evidence  cannot  be  adduced  to  aid  or 
vary  those  written  terms.6  And,  with  regard  alike  to  the 
parties,  the  essential  terms,  the  subject-matter  of  the  bargain, 
and  the  fact  that  a  sale  is  constituted,  the  prevailing  tendency 
is  to  admit  extraneous  evidence  of  trade  usage,  in  further- 

1  Davis  v.  Shields,  26  Wend.  341 ;  slight  variation  on  immaterial  points 
Story    Sales,    §    270 ;     Boardman     v.  from  the  oral  contract  will  not  vitiate 
Spooner,  13  Allen,  353 ;  Buck  v.  Pick-  the  memorandum.     Williams  v.  Bacon, 
well,  27  Vt.  157;  Elfe  v.  Gadsden,  2  2  Gray,  387.     The  party  who  offers  the 
Rich.  373 ;  Soles  v.  Hickman,  20  Penn.  memorandum  in   proof  must  not  dis- 
St.  180 ;  O'Donnell  v.  Leeman,  43  Me.  credit  it  by  showing  that  it  does  not  con- 
158.  tain  essential  terms  ;  though  it  is  open 

2  Peltier  v.  Collins,  3  Wend.  459.         to  the  defence  to  thus  establish  its  im- 
8  Lee  v.  Hills,  66  Ind.  474.  perfection  by  parol  proof.     M'Mullen  r. 
*  Pitts  v.  Beckett,  13  M.  &  W.  743;    Heloerp,  4  L.  R.  Ir.  94  ;  6  L.  R    Ir. 

infra,  §  500  et  seq.  463;    Remick  v.  Sandford,   118  Mass. 

'  5  See  M'Lean  v.  Nicoll,  7  Jur.  N.  s.  102. 

999;  Cooper  v.  Smith,  15  East,   103;        •  Benj.  Sales,  bk.  1,  pt.  2,c.6;  Pitts 

Smith  r.  Surman,  9  B.  &  C.  661 ;  Lee  v.  Beckett,  13  M.  &  W.  743;  Acebal 

».   Hills,   66  Ind.    474 ;    Goodman    v.  v.  Levy,  10  Bing.  376 ;  Coddington  r. 

Griffiths,  1  H.  &  N.  574.    But,  semble,  a  Goddard,  16  Gray,  430. 
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ance  of  the  true  meaning  of  the  parties,  wherever  the  memo- 
randum furnishes  a  terse  statement,  such  as  is  usual  in 
mercantile  contracts ;  this  from  favor  to  business-men,  and 
out  of  a  liberal  disposition  to  uphold  bargains  evinced  by  what 
they  would  readily  understand  among  themselves  as  in  sub- 
stance a  perfect  memorandum.1  Even  surrounding  circum- 
stances have  been  admitted  in  evidence  for  the  purpose  of 
identifying  the  subject-matter,  explaining  some  technical  ex- 
pression contained  in  the  memorandum,  and  in  general  for 
removing  an  ambiguity  upon  its  face ;  as,  for  instance,  to 
show  that  a  $5  price  is  a  pro  rata  and  not  total  price;2  that 
so  many  "  barrels "  means  barrels  of  a  special  dimension;3 
that  the  "  ice  "  referred  to  was  ice  of  a  certain  kind  ;  4  and  so 
on  ;  not  thereby  contradicting  or  varying  the  written  terms, 
nor  supplying  substantial  matters  omitted  from  the  memo- 
randum. Subject  to  these  qualifications,  the  general  rule  is, 
that  the  writing  or  writings  resorted  to  as  a  memorandum 
must,  in  order  to  satisfy  the  statute,  so  substantially  express 
the  bargain  as  to  enable  the  court  to  make  out  what  it  was, 
without  resorting  to  parol  evidence.5 

1  Salmon   Falls   Man.   Co.   v.  God-  Co.  v.  Goddard,  14  How.  446  (1852), 
dard,  14  How.  446 ;  Newell  v.  Radford,  the  majority  of  the  Supreme  Court  of 
L  R.  3  C.  P.  52 ;  Coddington  v.  God-  the  United  States  insisted  on  relaxing 
dard,  16  Gray,  436.  these  requirements  (and  semble  those, 

2  Spicer  v.  Cooper,  1  Q.  B.  424.  too,  of  a  signature  by  the  party  to  he 

3  Miller  v.  Stevens,  100  Mass.  518.  bound)  for  the  sake  of  upholding  an 
And  see  Macdonald  v.  Longbottom,  1  imperfectly  drawn    mercantile  memo- 
E.  &  E.  977  ;  Johnson  v.  Raylton,  7  Q.  randum.      The    minority   opinion   ex- 
B.  D.  438;   Drury  v.  Young,  58  Md.  pressed  by  Mr.  Justice  Curtis  seeks  to 
546.  hold  to  a  more  literal  compliance  with 

4  Williams  v.  Robinson,  73  Me.  186.  the  statute.     The  influence  of  this  im- 
The  signature    to    the    memorandum  portant  decision  has  been  very  great  in 
here  implied  the  kind.     Ib.  bringing  the  expression  of  "  essentials  " 

5  See  Benj.  Sales,  bk.  1,  pt.  2,  c  6;  to  a  standard  highly  favorable  to  the 
Story  Sales,  §  269 ;  2  Kent  Com.  511 ;  enforcing  party,   so  far  as   American 
Brown    v.    Whipple,    58    N.    H.  229 ;  tribunals  are  concerned.      But   some 
Washington  Ice  Co.  v.  Webster,  62  Me.  States  are  reluctant  to  follow  such  a 
341  ;  Eggleston  v.   Wagner,   46  Mich,  precedent.     See,  e.  g.,  58  N.  H.  229. 
610 ;  55  Tex.  401.  In  Salmon  Falls  Man.  Co.  v.  God- 
There  has  been  much  conflict  of  late  dard,  Mr.  Justice  Nelson  observed,  inter 

in  different  States  as  to  whether  the  alia,  that  where  the  memorandum  speci- 

statute     requirements    of     a    written  fies  no  time  of  delivery,  a  reasonable 

memorandum  shall  be  strictly  insisted  time  will  be  inferred;    and  where  no 

upon  or  not.    In  Salmon  Falls  Man.  place  of  delivery  is  stated,  the  buyer's 
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•  §  494.  Whether  a  Writing  which  repudiates  can  be  a  Memo- 
randum.—  It  is  sometimes  asked,  whether  a  writing  which 
repudiates  an  oral  bargain  can  be  a  sufficient  memorandum 
of  it.  On  this  point  the  earlier  and  later  cases  appear  to  be 
at  variance ;  the  former  taking  the  negative,  the  latter  the 
affirmative,  side.  In  Richards  v.  Porter,  an  English  case 
decided  in  1827,  Lord  Tenterden  ruled  that  a  letter  from  the 
buyer  to  the  seller  of  hops,  which  said,  in  substance,  u  I  have 
received  your  invoice,  but  I  insist  upon  it  the  hops  have  not 
been  sent  in  time,"  was  an  insufficient  memorandum  under 
the  statute,  even  though  taken  in  connection  with  the  in- 
voice.1 The  idea  entertained  by  the  court  seems  to  have 
been,  that  the  written  repudiation  of  a  bargain  cannot  be  said 
to  import  a  bargain.2  Smith  v.  Surman,  which  followed  in 
1829,  presented  some  similar  points ;  the  decision,  however, 
turning  upon  an  inconsistency  in  the  letters  which  had  passed 
between  the  parties,  so  as  to  leave  the  real  terms  of  the  bar- 
gain in  dispute.3  Archer  v.  Bayles,  decided  in  1850,  is  a  case 
where  letters  construed  together  were  held  not  to  constitute 
a  memorandum ;  for  here  was  not  only  a  distinct  refusal  on 
the  buyer's  part  to  take  the  things,  but  a  repudiation  for  a 
cause  which  went  to  the  essence  of  the  contract ;  the  admis- 
sion being,  in  effect,  of  no  more  than  that  the  buyer  had 
bought  on  some  contract.4 

But  the  current  has  since  set  in  an  opposite  direction  :  for 
Bailey  v.  Sweeting,  decided  in  1861,  permitted  a  letter  to  take 
the  contract  out  of  the  statute,  which  in  effect  said,  "  I  made 
a  bargain  with  you  for  the  purchase  of  chimney-glasses  at  the 
sum  of  38Z.  10s.  6d.,  but  I  declined  to  have  them  because  the 
carrier  broke  them."  5  Still  more  emphatic  was  Wilkinson  v. 
Evans  in  expressing  the  same  doctrine.  An  invoice  of  cheese 

usual  place  of  business,  or  the  custom-  848.     Says  Erie,  C.  J. :  "  Now,  the  first 

ary   place  of  delivering   goods  of  the  part  of  the  letter  is  unquestionably  a 

description.  note  or  memorandum  of  the  bargain. 

1  Richards  v.  Porter,  6  B.  &  C.  437.  It  contains  the  price  and  all  the  sub- 

2  See,  e.  g.,  Goodman  v.  Griffiths,  1  stance  of  the  contract,  and  there  could 
H.  &  N.  574.  be  no  dispute  that  if  it  had  stopped 

3  Smith  v.  Surman,  9  B.  &  C.  561.  there,  it  would  have  been  a  good  mem- 

4  Archer  r.  Bayles,  5  Ex.  625.  orandum  of   the  contract    within    the 
6  Bailey  v.  Sweeting,  9  C.  B.  N.  s     meaning  of  the  statute." 
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and  candles  was  sent  to  the  buyer :  the  buyer  returned  the 
invoice  to  the  seller,  with  a  note  on  the  back,  saying,  "  The 
cheese  came  to-day,  but  I  did  not  take  them  in  for  they  were 
badly  crushed.  So  the  candles  and  cheese  is  returned."  The 
court  treated  the  invoice  and  note  as  a  sufficient  memo- 
randum.1 Lastly  comes  Buxton  v.  Rust,  but  recently  decided 
in  England,  to  confirm  the  doctrine  beyond  a  doubt ;  the 
seller  this  time  becoming  the  bounden  party  defendant.  A 
memorandum  of  the  terms  of  the  sale  had  been  given  by  A. 
to  B.  for  the  purchase  of  wool.  B.  afterwards  wrote  A.  that 
it  was  now  twenty-eight  days  since  they  had  contracted,  and 
that  he  should  consider  the  bargain  off  because  of  A.'s  failure 
to  complete  his  part  of  the  contract.  On  A.'s  asking  for  a 
copy  of  the  memorandum,  B.  enclosed  a  copy  thereof,  saying, 
"  I  beg  to  enclose  a  copy  of  your  letter."  It  was  decided  that 
B.  had,  by  signing  the  letter  and  enclosing  the  copy  to  A.,  so 
recognized  the  contract  on  his  part  as  to  enable  A.  to  sue 
upon  the  contract.  For  this  was  as  much  as  to  say,  while 
repudiating  the  bargain,  "  We  made  a  certain  oral  contract ; 
and  this  memorandum  copy  which  I  enclose  shows  what  we 
agreed  upon."  And  the  court  rightly  refused  to  give  so  nar- 
row an  interpretation  to  the  seller's  acts  as  to  make  it  a  mere 
affirmation  that  the  buyer  had  given  a  memorandum  which 
the  seller  did  not  mean  should  evince  a  recognition  on  his 
own  part.2 

The  result  of  the  English  decisions,  therefore,  is  to  estab- 
lish, as  the  present  rule,  that  a  writing,  made  and  signed  by 
the  defendant,  may  alone,  or  in  connection  with  other  writ- 
ings, furnish  the  requisite  memorandum,  although,  in  effect, 
amounting  to  a  repudiation  of  the  oral  bargain  and  non-per- 
formance, provided  it  contains  a  distinct  recognition  that  such 
bargain  had  been  actually  entered  into.  For,  under  such  cir- 
cumstances, it  is  in  furtherance  of  justice  to  permit  the  oral 
contract  to  stand  thus  evinced,  and  then  determine,  by  the 


1  Wilkinson  v.  Evans,  L.  R.  1  C.  P.  burn,  J.  (ib.  Ex.  Ch.),  who  assents  to 
407  (1866).  this  view,  correcting  Blackb.  Sales,  66, 

2  Buxton  v.  Rust,  L.  R.   7  Ex.  1  ;  contra.     See  also  Leather  Cloth  Co.  v. 
s.  c.  7  Ex.  (Ex.  Ch.)  279.     See  Black-  Hieronimus,  L.  R.  10  Q.  B.  140. 
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ordinary  tests,  whether  the  defendant  had  proper  reasons  for 
repudiating ,  and,  in  general,  as  to  the  legal  consequences  of 
the  evinced  bargain.  The  American  courts  do  not  appear  to 
have  passed  upon  the  question. 

§  495.  Application  of  Statute  where  Original  Bargain  is  modi- 
fied. —  Another  interesting  inquiry  concerns  the  application 
of  the  statute  rule  where  subsequent  modifications  of  a  bar- 
gain which  stands  evinced  in  writing  as  originally  made  are 
introduced.  The  validity  of  a  memorandum  will  not  be 
affected  by  the  circumstance  that  the  defendant  had  a  right 
to  superadd  to  the  sale  something  resting  upon  an  entirely 
separate  agreement,  which  would  not  properly  have  been  ex- 
pressed until  it  had  ripened  into  a  sale  ;  and  if  he  never,  in 
fact,  availed  himself  of  this  right,  the  original  memorandum 
may  well  be  silent  on  the  subject.1  And  it  is  a  general  rule, 
that  no  verbal  agreement  between  the  parties  to  the  writing, 
made  before  or  at  the  time  of  completing  it,  is  admissible  to 
vary  its  terms :  all  such  verbal  agreements  are  merged  in  the 
writing.2  Now,  as  to  an  oral  agreement,  subsequent  to  the 
written  memorandum,  the  doctrine  of  Massachusetts  and  some 
other  States  appears  to  be,  that  the  writing  is  not  conclusive, 
but  that  any  subsequent  oral  agreement  may  enlarge  the  time 
of  performance,  or  vary  other  terms  of  the  contract,  or  show 
its  waiver  and  discharge  altogether ; 3  and  this  follows  the 
common-law  rule,  which  permits  the  oral  variance  of  a  writ- 
ten contract  not  under  seal.4 

But  the  better  opinion  at  this  day  is,  that  a  written  memo- 
randum which  falls  within  the  Statute  of  Frauds  cannot  be 
varied  by  any  subsequent  agreement  which  is  not  expressed 
in  writing ;  and  that  parol  evidence  is  inadmissible  to  show  a 
change  in  the  time  or  place  of  delivery,  or  other  modification 


1  Coddington  v.  Goddard,  16  Gray, 
436. 

2  See  Cumraings  v.  Arnold,  3  Met. 
486. 

8  Cummings  v.  Arnold,  3  Met.  48C; 
Stearns  v.  Hall,  9  Cush.  31.  And  see 
Kribs  v.  Jones,  44  Md.  396.  See  also 
Richardson  r.  Cooper,  25  Me.  450; 


Browne  Stat.  Frauds,  '§§  409-428; 
Negley  v.  Jeffers,  28  Ohio  St.  90 ;  28 
Penn.  St.  426;  and  various  analogous 
cases  arising  under  other  sections  of 
that  statute. 

4  See  Den  man,  C.    J.,  in  Goes  tx 
Lord  Nugent,  6  B.  &  Ad.  65. 
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of  the  original  bargain.  Such  is  the  doctrine  of  the  late 
English  cases,  though  the  former  tendency  was  otherwise.1 
Whether  a  complete  abandonment  and  rescission  of  the  con- 
tract might  not  appear  by  verbal  testimony  is  as  yet  unset- 
tled.2 But  it  is  decided  in  England,  that,  where  the  parties 
enter  into  a  new  oral  agreement  whose  effect  would  be  inci- 
dentally to  rescind  the  previous  written  contract  by  essen- 
tially modifying  its  terms,  the  modification  is  inoperative  as  a 
rescission  of  the  written  contract,  which  may,  therefore,  be 
enforced.3 

§  496.  The  Same  Subject.  —  Even  the  so-called  Massachu- 
setts doctrine,  which  many  regard  as  opposed  to  the  fore- 
going, may  not  be  (to  take  decisions  rather  than  dicta)  far 
different  in  this  respect.  It  seems  still  to  recognize  that 
a  party  ought  not  to  be  allowed  to  sue  partly  on  a  writ- 
ten and  partly  on  an  oral  agreement ;  and  only  adds,  that,  in 
defending  an  action  on  the  written  contract,  the  defendant 
may  show  that  he  has  performed  it  according  to  an  oral 
agreement  for  a  substituted  performance,  or,  being  ready  to 
do  so,  was  prevented  by  the  plaintiff 's  act.4  There  is  a  re- 
cent decision  of  the  English  Queen's  Bench  which  supports 
the  first  branch  of  the  same  exception.  Here  was  a  verbal 
order  for  goods  to  be  sent  from  London  to  Rotterdam ;  and 
on  account  of  precautions,  rendered  necessary  during  a  Euro- 
pean war  and  a  state  of  blockade,  a  different  route  from  that 
orally  given  was  chosen  by  the  seller,  who  then  sent  an 
invoice  with  a  letter  stating  the  facts.  The  buyer,  after 
receiving  the  letter,  signified,  by  words  or  conduct  amount- 
ing to  a  waiver,  that  he  had  no  objection  to  the  change  of 


1  Stead  v.  Dawber,  10  Ad.  &  E.  57 ;  Campbell,   10  Ex.   323.    As  to  mere 
Marshall   v.  Lynn,   6   M.  &  W.  109;  forbearance,   see   Ogle   v.   Earl  Vane, 
Noble  v.  Ward,  L.  R.  1  Ex.  117;  s.  c.  L.  R.  2  Q.  B.  275;  s.  c.  L.  E.  3  Q.  B. 
L.  R.  2  Ex.  135 ;  contra,  Cuff  v.  Penn,  272.     And  see,   as   to    interlineations, 
1  M.  &  S.  21.     And  see  Clifford,  J.,  in  Stewart  v.  Eddowes,   L.   E.   9   C.   P. 
Swain  v.  Seamens,  9  Wall.  272;  Dana  311. 

v.  Hancock,  30  Vt.  616.  4  See  Hoar,  J.,  in  Whittier  v.  Dana, 

2  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  6 ;  10  Allen,  326,    explaining    Cummings 
Browne  Stat.  Frauds,  §§  409-428.  v.  Arnold,  3  Met.  486 ;  Stearns  v.  Hall, 

8  Noble  v.  Ward,  L.  R.  1  Ex.  117  ;  9  Cush.  31.  See  also  the  circumstances 

B.  c.  app.  L.  R.  2  Ex.  135 ;  Moore  v.  stated  in  Kribs  v.  Jones,  44  Md.  396. 
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route.  The  ship  containing  the  goods  was  stranded,  and  the 
goods  were  spoiled.  At  a  later  date  the  buyer  wrote  a  letter 
which  distinctly  referred  to  the  seller's  letter,  and  clearly 
admitted  what  it  stated ;  but  he  added  that  the  seller  ought 
to  have  obtained  his  sanction  to  the  change  of  route.  This 
last  letter  was  held  to  be  a  sufficient  recognition  by  the  buyer 
to  take  the  contract  out  of  the  statute  ;  and  in  response  to 
the  argument  that  this  letter  gave  no  written  assent  to  the 
substituted  mode  of  delivery,  and  hence  failed  to  assent  to 
the  substituted  contract,  the  court  responded,  that  the  seller 
relied,  not  upon  the  substituted,  but  upon  the  original  con- 
tract, and  held  that  by  acts  and  conduct  the  buyer  had 
assented  to  the  substituted  delivery.  "  I  cannot  see,"  says 
Blackburn,  J.,  "why  the  assent  to  a  substituted  mode  of 
performing  one  of  the  terms  of  a  contract  need  be  in  writing, 
and  may  not  be  by  parol ;  though  the  original  contract  must 
have  been  in  writing.  They  are  quite  different  things,  the 
proof  of  a  substituted  contract,  and  the  proof  of  a  ratification 
or  approval  after  performance,  of  the  substituted  mode  of 
performance."  1 

§  497.  As  to  Signing  the  Memorandum ;  How  and  by  whom. 
—  (3d.)  As  to  how  and  by  whom  the  written  memorandum 
should  be  signed.  The  party  to  be  charged  must  in  some 
part  of  the  memorandum  place  his  name,  and  this  is  usually 
at  the  foot ;  though  the  requirement  of  "  signing  "  is  satisfied 
with  a  signature  at  the  top  or  the  bottom  or  in  the  body  of 
the  instrument.2  But  some  States  have  altered  the  statute 
expression  so  as  to  require  the  writing  to  be  "  subscribed  " 
instead  of  "  signed ; "  the  effect  of  which  is  to  restrict  one's 
authentication  to  writing  his  name  at  the  end  of  the  memo- 
randum.3 A  mark  is  sufficient,  or  a  signature  by  another,  if 


1  Leather  Cloth  Co.  v.  Hieronimus,  pt.  2,  c.  8 ;  Clason  r.  Bailey,  14  Johns. 
L.  R.  10  Q.  B.  140.     Cockburn,  C.  J.,  484 ;  Harvey  r.  Stevens,  43  Vt.  653 ; 
here  advances  similar  views  to  Black-  Drury  v.  Young,  68  Md.  646;  Codding- 
burn,  J.  ton  v.  Goddard,  16  Gray,  444. 

2  Johnson  r.  Dodgson,  2  M.  &  W.  3  See  California  and  New  York  stat- 
653 ;  Allen  y.  Bennett,  3  Taunt.  169 ;  utes,    Browne    Stat.    Frauds,    3d   ed. 
Browne    Stat.    Frauds,    §§  365,  358 ;  appx. ;   Davis    v.    Shields,    26   Wend. 
Story  Sales,  §  266 ;  Benj.  Sales,  bk.  1,  341. 
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bona  fide  and  as  the  authorized  signature  to  the  memoran- 
dum of  the  party  himself.1  Nor  can  it  be  reasonably  doubted 
that  the  party  may  use  a  lead  pencil  instead  of  ink.2  Signa- 
ture by  initials  is  sufficient ;  parol  evidence  being  admissible 
as  to  the  party's  identity.3 

But,  whether  the  signature  of  the  defendant  party  or  his 
agent  be  by  full  name  or  initials  or  by  mark,  and  wherever 
the  place  of  its  insertion,  the  theory  of  the  statute  is  that 
it  must  have  been  intended  to  denote  a  signature,  and  not 
merely  to  serve  by  way  of  personal  description ; 4  and,  where 
the  name  appears  in  an  unusual  place  or  after  an  unusual 
form,  the  intention  of  the  party,  in  so  putting  it  as  a  signa- 
ture, becomes  a  material  question  of  fact.  Words  of  mere 
description  —  as  the  mother's  subscription  of  a  letter  to  her 
son,  "  Your  affectionate  mother  "  —  are  held  not  to  satisfy 
the  statute.5 

There  may  be  a  signature  by  printing  or  stamping,  so  as  to 
fulfil  the  statute  requirement,  if  the  circumstances  of  the 
case  be  such  as  to  give  the  printed  or  stamped  name  a  sig- 
nificance bej^ond  that  of  an  unused  blank,  and  equivalent,  in 
fact,  to  a  memorandum  in  actual  use  with  the  name  as  part 
of  it.  The  case  is  not  unlike  that  of  wTiting  one's  name  in 
blank  to  documents,  to  be  filled  up  as  emergency  may  re- 
quire :  invalid  as  a  signature  except  as  brought  into  use. 
Schneider  v.  Norris  illustrates  the  rule,  which  at  this  day 
has  become  quite  important.  Here  a  bill  of  parcels  printed 
with  a  blank  for  the  purchaser's  name  was  held  to  be  suffi- 
ciently signed,  after  the  seller  had  written  in  the  name  of  a 
certain  purchaser  with  his  own  hand,  and  made  the  instru- 
ment a  bill  of  parcels  as  to  that  particular  sale  ;  arid  this 
notwithstanding  the  seller's  name  appeared  only  as  part  of 
the  printed  bill.  By  filling  up  the  bill,  the  seller  had,  in 

1  2  Kent,  511 ;  Helshaw  v.  Langley,         3  Phillimore  v.  Barry,  1  Camp.  513; 
11  L.  J.  Ch.  17.  Caton  v.  Caton,  L.  R.  2  H.  L.  127,  per 

2  Story    Sales,    §   266 ;   Merritt  v.  Lord  Westbury ;   Barry  ?;.  Coombe,  1 
Clason,  12  Johns.  102;  Clason  v.  Bai-  Pet.   640;    Story  Sales,  §  266;   Benj. 
ley,  14  Johns.  484;  Geary  v.  Physic,  5  Sales,  bk.  1,  pt.  2,  c.  8. 

B.  &  C.  234;  Benj.  Sales,  bk.  1,  pt.  2,         4  Benj.  Sales,  bk.  1,  pt,  2,  c.  7. 
c.  6.  5  Selby  ».  Selby,  3  Mer.  2. 
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effect,  recognized  his  printed  name  as  his  own  signature  to 
the  memorandum.1  But  Lord  Ellenborough  was  further  of 
the  opinion  that  the  printed  signature  would  have  been  of 
doubtful  sufficiency  under  the  statute,  had  this  case  rested 
merely  on  the  printed  name,  unrecognized  by  and  not  brought 
home  to  the  party  as  having  been  printed  by  him  or  his  au- 
thority, so  that  the  printed  name  would  have  stood  unappro- 
priated to  the  particular  contract.2 

§  498.  The  Same  Subject. —  Since  the  written  memoran- 
dum may  be  made  up  of  two  or  more  papers  which  bear  a 
mutual  relation,  a  signature  which  governs  the  whole  by 
suitable  reference  may  suffice,  though  actually  placed  only 
upon  one  of  the  papers ;  as  in  the  case  of  a  memorandum 
which  is  shown  by  a  correspondence,  or  by  the  defendant's 
letter  referring  to  an  invoice  or  bill  of  parcels.3  A  letter 
signed  by  the  party  to  be  charged  has  been  deemed  sufficient 
to  embrace  a  copy  of  a  memorandum  signed  by  the  other 
party,  which  is  enclosed  and  referred  to,  but  not  otherwise 
authenticated  by  the  party  who  forwards  it.4  It  would  ap- 
pear from  the  English  decisions  that  the  reference  to  connect 
two  papers  or  two  clauses  so  as  to  make  one  signature  apply 
to  both  must  be  from  what  is  signed  to  what  is  unsigned, 
and  not  the  reverse.5 

Subscription  or  signature  by  the  party  to  be  charged 
thereby  is  all  that  the  statute  requires ;  the  effect  being 
to  leave  the  party  who  has  not  signed  free  to  enforce  the 
contract  or  not,  as  he  may  elect.6  And  herein  is  seen  quite 
clearly  the  effect  of  the  section  we  are  considering,  both  in 
making  the  oral  contract  of  sale  not  a  void  but  only  an  unen- 


1  Schneider  v.  Norris,  2  M.  &  S.  286. 
Semb/e  that  the  invoice  or  bill  of  par- 
cels would  bind  equally,   when  filled 
out  by  one's  authorized  agent.      See 
Hawkins  v.  Chace,  19  Pick.  502. 

2  Ib      And  see  Saunderson  v.  Jack- 
son, 2  B.  &  P.  238  ;   Drury  v.  Young, 
58  Md.  540.     As  to  proof  when  or  how 
a  writing  was  stamped,  see  Boardman 
v.  Spooner,  13  Allen,  363;  Brayley  v. 
Kelly.  25  Minn.  160. 

»  Supra,  §  486. 


Buxton   v.  Rust,  L.  R.  7  Ex.  1, 


VOL.   II. 


279. 

8  Benj.  Sales,  bk.  1,  pt.  2.  c.  7,  cit- 
ing Caton  ».  Caton,  L.  R.  2  H.  L.  Ca*. 
127. 

«  Allen  v.  Bennett,  8  Taunt,  169; 
Benj.  Sales,  bk.  1,  pt.  2,  c.  7  ;  Justice 
v.  Lang,  42  N.  Y.  403  ;  Browne  Sut. 
Frauds,  §  365;  Story  Sales,  §  266. 
One  of  a  firm  may  sign  so  as  to  bind 
the  partnership  to  the  memorandum. 
14  How.  446,  per  Mr.  Justice  Nelaon. 
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forceable  contract,  while  its  terms  are  not  complied  with, 
and  in  resting  the  bargain  and  its  consequences  finally  upon 
the  oral  contract  itself,  and  not  upon  the  memorandum 
which  evinces  it.1  While  some  of  the  later  cases  exhibit, 
doubtless,  an  anxiety  to  find  a  sufficient  signature  as  well  as 
a  sufficient  memorandum  of  terms  from  one  or  more  writings, 
taken  as  a  whole,  the  more  conservative  rule  must  be  that 
a  writing  is  no  part  of  the  memorandum  required  by  the 
statute,  unless  it  is  either  signed  by  the  defendant,  or  made, 
by  annexation  or  reference,  a  part  of  a  writing  signed  by 
him.2 

§  499.  As  to  Delivery  of  the  Note  or  Memorandum ;  Unau- 
thorized Memoranda,  etc.  —  (4th.)  As  to  delivery  of  the  note 
or  memorandum.  The  party  against  whom  enforcement  is 
sought  has  usually  delivered  the  note  or  writing  upon  which 
he  is  sued.  And  a  paper  drawn  up  and  signed,  but  retained 
secretly  by  the  signer  and  never  delivered,  would  not  appear 
admissible  under  the  statute ;  since  to  construe  this  into  a 
sufficient  memorandum  would  be  too  much  like  making  a 
case  out  of  the  defendant's  unuttered  thoughts.3  Neverthe- 
less, it  is  observable  that  the  17th  section  says  nothing  as  to 
a  delivery  or  interchange  of  writings ; 4  and  in  several  in- 
stances where  the  memorandum  was  not  strictly  private  and 
secret  to  the  party  sought  to  be  charged,  but  rather  a  business 
entry  or  statement,  produced  from  his  custody  or  that  of  his 
agent,  as  a  fair  memorandum  of  the  transaction,  and  meant  to 
be  such,  the  writing  has  been  held  sufficient,  though  never 
delivered  to  the  enforcing  party.6 

1  See  supra,  §  431.  post,  as  to  signature  by  agents.      In 

2  Brown  v.  Whipple,  58  N.  H.  229 ;  Johnson  v.  Dodgson,  2  M.  &  W.  653, 
Browne  Stat.  Frauds,  §§  346-348,  371-  the   defendant  made  the  note  of  the 
376  ;  Morton  v.  Dean,  13  Met.  385.  sale  in  his  own  book,  and  got  the  plain- 

3  See  Grant  v.  Levan,  4  Penn.  St.  tiff  to  sign  it.     In  Gibson  v.  Holland, 
393,  a  case  which  arose  concerning  real  L.  R.  1  C.  P.  1,  a  letter  was  addressed 
estate   under  another  section   of   the  by  the  defendant  to   his  own  agent, 
Statute  of  Frauds;  a  long  time  elapsing  directing  the  transaction  to  be  carried 
before  the  writing  was  brought  to  light,  out.     In  Drury  v.  Young,  58  Md.  546, 

*  Supra,  §  481.  the  defendant's   book,   recording    the 

8  That  the  memorandum  may  be  sale,  was  produced  from  the  custody  of 

addressed  to  a  third  person,  such  as  the  book-keeper  who  had  made  the 

one's  agent,  see  supra,  §  488.    And  see  entry  for  one  of  the  firm ;  though  in 
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As  against  the  party  who  is  sought  to  be  charged,  however, 
a  written  memorandum,  made  without  his  knowledge,  assent, 
or  authority,  cannot  be  set  up,  as  we  have  already  intimated. 
It  has  been  held,  moreover,  not  only  that  the  party  not  assent- 
ing to  the  making  of  such  memorandum  cannot  be  bound,  but 
that  he  may  prove  the  terms  of  the  parol  contract  for  the 
very  purpose  of  showing  that  the  memorandum  does  not 
state  the  real  contract  between  the  parties,  and  so  defeat  a 
recovery  upon  it  under  the  statute  for  want  of  a  sufficient 
note  or  memorandum  thereof  in  writing.1 

§  500.  As  to  Statute  Compliance  by  Agents  ;  General  Rule.  — 
(5th.)  As  to  compliance  by  means  of  agents.  The  17th  sec- 
tion expressly  provides  that  the  written  memorandum  may  be 
made  and  signed,  not  only  by  the  parties  to  be  charged,  but 
likewise  by  "  their  agents  thereunto  lawfully  authorized  ; " 
and  although,  as  enacted  in  some  of  the  United  States,  the 
statute  makes  no  especial  mention  of  agents,  precedent  and 
reason  both  favor  compliance  by  an  agent  as  legally  repre- 
senting his  principal.2 

The  law  of  agency  controls  this  subject;  and,  while  the 
party  thus  acting  must  be  lawfully  authorized,  the  statute 
does  not  insist  upon  an  appointment  in  writing;  nor  need 
the  authority  have  been  previously  conferred,  if  the  agent's 
act  be  subsequently  ratified.3  The  authority  may  be  spe- 
cially conferred,  but  it  is  also  deducible  from  the  course  of 
the  agent's  employment ;  and  the  latter  method  is  especially 
marked  in  the  case  of  brokers  and  auctioneers.  If  there  be 
two  sellers,  the  agent  must  be  agent  of  both,  or  neither  will 
be  bound ;  and  the  same  may  be  said  of  buyers.4 

A  memorandum  may  thus  be  signed  by  or  on  behalf  of 

this  case  a  letter  from  the  firm  to  the         l  Taylor,  J.,  in  Wiener  n.  Whipple, 

plnintiffs  was  taken  in  connection  with  63  Wis.  298;    Holmes   r.  Mitchell,  7 

such  record  to  complete  the  memoran-  C.  B.  N.  s.  361 ;   Benj.  Sales,  3d  ed. 

dum.     In  these  cases  the  written  ad-  §§  209,  212. 

missions  of    the   defendant  furnished          2  Browne  Stat.  Frauds,  3d  ed.  appx. 
strong  proof  of  the  sale.    Nor  could  it         8  Story  Sales,  §  267  ;   Benj.  Sales, 

be  strictly  said  that  one's  private  and  bk.  1,  pt.  2,  c.  8 ;  Browne  Stat.  Frauds, 

secret  papers  were  drawn  out  of  his  §§  367-370 ;  Newton  r.  Bronson,  3  Kern, 

possession  to  establish  a  case  against  687  ;  Merritt  v.  Clason,  12  Johns.  102. 
him.  *  Smith  u.  Neef  us,  63  Barb.  63. 
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both  seller  and  buyer.  And  though  a  person  should  sign  in 
his  own  name,  yet,  if  he  is  mutually  understood  to  sign  as 
agent  for  one  of  the  contracting  parties,  the  signature  takes 
binding  effect  accordingly.1 

§  501.  The  Same  Subject;  Implied  Agency  for  such  Purposes. 
—  One  whose  employment  is  essentially  on  behalf  of  the 
seller  will  not  readily  be  supposed  to  have  authority  to  bind 
the  buyer  likewise  by  a  written  memorandum.  Thus,  where 
&  person,  employed  as  traveller  or  agent  to  solicit  business, 
made  a  bargain  with  a  certain  party,  and,  at  the  latter's  re- 
quest, signed  a  memorandum  on  the  buyer's  book,  it  was 
held  that  the  memorandum  could  not  be  used  against  the 
buyer.2  The  evidence  of  agency  for  the  buyer  has  been 
deemed  insufficient,  even  though  the  seller's  traveller  wrote 
the  order  in  duplicate,  handing  one  copy  to  the  buyer,  and 
keeping  the  other ;  there  being  on  the  buyer's  part  no  rec- 
ognition of  the  traveller  as  his  agent.3  "  I  think  that  it  is 
extremely  important,"  says  Pollock,  B.,  "  in  all  those  cases 
in  which  it  is  attempted  to  prove  an  implied  agency,  or  that 
there  is  evidence  from  which  an  agency  may  be  inferred,  to 
take  into  account  the  character  of  the  parties  and  their  usual 
course  of  dealing.  The  act  requires  that  the  note  of  the 
bargain  should  be  signed  by  an  agent  of  the  party  to  be 
charged.  At  first  sight  it  would  seem  odd,  that,  where  two 
contracting  parties  meet  together,  that  one  who  is  in  a  posi- 
tion somewhat  adverse  to  the  other  should  be  his  representa- 
tive and  agent.  But  no  doubt  such  a  thing  may  happen."  4 

But  the  authority  of  an  agent  under  the  statute,  as  it  need 
not  appear  in  writing  at  all,  is  a  matter  of  evidence,  and  may 
be  established  upon  oral  proof.  Of  its  sufficiency  a  jury  may 
be  permitted  to  judge.  Auctioneers  and  brokers,  we  shall 

1  Wiener  v.  Whipple,  53  Wis.  298.         2  Graham  v.  Fretwell,  3  M.  &  Gr. 

Here    the    seller  signed  a  memoran-  368  ;  Graham  v.  Musson,  5  Bing.  N.  C. 

dum,  made  in  his  own  memorandum-  603. 

book,  while  the  buyer's  agent  signed         8  Murphy  v.  Boese,  L.  R.  10  Ex. 

in   his  own  name  ;    and  it   was  held  126  (1875).     But  cf.  Durrell  v.  Evans, 

that  both  parties  were  bound.     Doubt-  1  H.  &  C.  174. 

less,  however,  the  usual  and  preferable         4  Pollock,  B.,  in  Murphy  v.  Boese, 

course  is  for  the  agent  to  sign  as  such  supra. 
for^the  party  he  represents. 
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presently  see,  are  quite  frequently  empowered  to  bind  both 
parties  by  a  memorandum  ;  and  so  may  it  be  with  others. 
In  Durrell  v.  Evans  it  was  decided  upon  appeal,  reversing 
the  decision  of  the  lower  court,  that  there  was  evidence  to 
go  to  the  jury  of  authority  in  the  seller's  factor  to  bind  the 
buyer  by  a  certain  memorandum  made  at  the  time  of  sale, 
the  buyer  appearing  to  have  shared  in  its  preparation ; 
though  the  case  was  a  close  one,  as  the  conflicting  opinions 
show.  The  factor,  in  whose  presence  the  bargain  was  con- 
cluded by  both  parties,  had  given  a  u  bought "  memorandum 
to  the  buyer,  tearing  it  from  his  book,  and  made  a  corre- 
sponding "  sold  "  entry  on  the  stub  of  the  book.1 

As  between  the  seller's  agent  and  the  seller,  or  the  buyer's 
agent  and  the  buyer,  the  authority  which  is  given  to  make  a 
contract  of  sale  usually  carries  with  it  an  authority  to  sign  the 
statute  memorandum  for  that  purpose ;  and,  after  the  agent 
has  signed  the  memorandum  in  such  a  case,  the  principal  can- 
not withdraw ;  though  there  might  be  exceptions  where  the 
agent's  authority  in  this  respect  had  been  meanwhile  revoked 
by  his  principal,  and  notice  thereof  brought  home  to  the 
other  party.2  But  the  extent  of  the  agent's  powers  in  mak- 
ing the  sale  —  as  being  limited  or  general  —  is  often  material 
to  the  issue  ; 3  and,  if  a  seller  gives  a  special  or  personal  au- 
thority to  one  to  be  his  agent,  that  agent  (though  he  be  an 
auctioneer  or  broker)  cannot  delegate  the  authority,  so  as  to 
empower  his  sub-agent  to  bind  the  seller  by  making  the 
memorandum.4  On  the  other  hand,  as  the  authority  of  an 
agent  to  sign  the  memorandum  may  be  proved  by  parol,  so 
the  original  authority  to  buy  or  sell  need  not  be  expressed  in 
writing.6  These  are  general  principles  of  the  law  of  agency, 
which  the  language  of  the  Statute  of  Frauds  does  not  contra- 
dict. So,  too,  is  it  a  familiar  doctrine  of  agency,  that  the 

1  Durrell  v.  Evans,  6  H.  &  N.  660 ;  387 ;    Browne    Stat.    Frauds,   §    370 ; 
1   H.  &  C.   174.     But  cf.   Murphy   v.  Coddington  r.  Goddard,  16  Gray,  436. 
Boese,  supra.  *  Henderson  r.  Barnewall,  1  Y.  A  J. 

2  See   Heyman  v.  Neale,  2  Camp.  387 ;  Peirce  v.  Corf,  L.  R.  9  Q.  B.  210, 
337  ;     Williams    v.    Bacon,    2    Gray,  per  Blackburn,  J. 

387.  6  Soames  v.  Spencer,  1  D.  A  R.  32  ; 

s  See  Pitts  v.  Beckett,  13  M.  &  W.  Sanborn  v.  Flagler,  9  Allen,  474 ;  Mer- 
743 ;  Henderson  v.  Barnewall,  1  Y.  &  J.  ritt  v.  Clason,  12  Johns.  102. 
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subsequent  adoption  of  an  unauthorized  act  is  as  good  as  a 
previous  authority.1 

§  502.  The  Same  Subject ;  Whether  Agent  signs  as  such,  etc. 
—  When  the  signature  required  by  the  statute  is  not  placed 
upon  the  memorandum  by  the  party  himself  against  whom 
the  contract  is  sought  to  be  enforced,  but  a  third  party's  writ- 
ing is  offered  in  its  place,  we  are  to  ask,  not  only  whether  the 
third  party  was  lawfully  authorized,  but  whether  he  signed  in 
the  capacity  of  agent;  for  if  the  signature  thus  made  was 
only  as  a  witness  to  the  writing,  or  to  evidence  a  bargain 
made  on  his  personal  account,  it  will  not  answer.2  The  agent 
may,  however,  not  only  express  the  principal's  name,  but  may 
write  his  own  name  instead,  for  the  purpose  of  binding  the 
principal ;  parol  evidence  being  always  competent  to  show, 
when  buyer  or  seller  is  sued,  in  what  capacity  the  third  party 
intended  to  sign.3  A  signature  made  by  an  authorized  agent 
is  as  valid,  whether  its  position  be  at  the  head  or  at  the  foot 
or  in  the  body  of  the  memorandum,  and  whether  written  in 
lead  pencil  or  ink,  as  would  be  that  of  the  principal  party 
himself.4 

§  503.  The  Same  Subject;  Rule  applied  to  Telegrams,  etc. — 
With  regard  to  telegraphic  despatches,  which  have  so  lately 
revolutionized  business,  it  would  appear  that  the  telegraph 
clerk  or  operator  may  sign  the  name  of  the  sender  of  the  mes- 
sage, with  the  same  effect,  in  respect  to  taking  the  contract 
out  of  the  statute,  as  a  signature  by  any  other  lawfully  au- 
thorized agent  of  the  sender ;  and  if,  as  is  customary,  the 
sender  leaves  his  own  draft  message  at  the  telegraph- office, 
all  the  more  manifestly  is  there  a  sufficient  memorandum.5 

§  504.  Agent  cannot  be  the  Charging  Party  himself,  etc. —  But 
the  agent  of  the  party  to  be  charged  cannot  be  the  charging 

1  Maclean   v.   Dunn,  4  Bing.  722;  liams  v.  Bacon,  2  Gray,  387;    Story 

Newton  v.  Bronson,  3  Kern.  587.  Sales,  §  267  ;  Baldwin  v.  Bank  of  New- 

*  Gosbell  v.  Archer,  2  Ad.  &  E.  500  ;  bury,  1  Wall.  234  ;  53  Wis.  298. 

Benj.  Sales,  bk.  1,  pt.  2,  c.  8 ;  Noakes  *  Merritt  v.  Clason,  12  Johns.  102 ; 

v.  Morey,  30  Ind.  103.  supra,  §§  497,  498. 

3  Trueman  v.  Loder,  11  Ad.  &  E.  »  Godwin   v.  Francis,    L.   R   5  C. 

589  ;  Soames  r.  Spencer,  1  D.  &  R.  32  ;  P.   295 ;    Trevor  v.   Wood,  36  N.  Y. 

Kenworthy  v.  Schofield,  2  B.  &  C.  945 ;  307. 
Sanborn  y.  Flagler,  9  Allen,  474  ;  Wil- 
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party  himself  for  the  purposes  of  the  statute,  but  is  necessa- 
rily some  third  person ;  and  where  the  plaintiff  had  made  a 
memorandum  of  the  bargain  in  writing,  the  defendant  look- 
ing over  him  as  he  wrote,  and  suggesting  an  alteration  of  fig- 
ures, it  was  held  that  the  plaintiff  could  not  be  treated  as  the 
defendant's  agent.1  So,  too,  the  memorandum  of  one  who 
signed  as  agent  for  an  undisclosed  principal,  —  there  being, 
in  point  of  fact,  no  principal  in  the  transaction,  —  was  not 
permitted  to  enforce  the  bargain  upon  this  writing.2  An 
agent  who  has  contracted  in  his  own  name  will  not  be  per- 
mitted to  contradict  the  writing  for  the  purpose  of  showing 
that  he  meant  to  bind  his  principal,  and  not  himself.  No 
doubt  it  may  be  shown  that  one  or  both  of  the  contracting 
parties  acted  on  behalf  of  others,  so  as  to  give  the  benefit  of 
the  contract,  on  the  one  hand,  to  unnamed  principals,  or 
charge  them,  on  the  other  hand,  under  the  Statute  of  Frauds. 
"  It  does  not  deny,"  says  Parke,  B.,  "  that  it  is  binding  on 
those  whom,  on  the  face  of  it,  it  purports  to  bind ;  but  shows 
that  it  also  binds  another,  by  reason  that  the  act  of  the  agent, 
in  signing  the  agreement,  in  pursuance  of  his  authority,  is 
in  law  the  act  of  the  principal."  "  But,  on  the  other  hand," 
he  adds,  "  to  allow  evidence  to  be  given,  that  the  party  who 
appears  on  the  face  of  the  instrument  to  be  personally  a 
contracting  party,  is  not  such,  would  be  to  allow  parol  evi- 
dence to  contradict  the  written  agreement,  which  cannot  be 
done." 3  A  memorandum  which  is  drawn  up  by  a  third 
party  in  terms  essentially  different  from  what  the  principal 
parties  authorized  him  to  state  cannot  be  afterwards  used 
against  a  party  who  does  not  adopt  the  modifications ; 4  and 

1  Wright  v.  Dannah,  2  Camp.  203;  to  show  that  the  contract  was  really 
Farebrother  v.  Simmons,  6   B.  &  A.  made    with    the    principal,   who    had 
333;  Sharman  v.  Brandt,  L.  R.  6  Q.  B.  chosen  to  describe  himself  by  the  name 
720.  of  his  agent,  just  as  it  would  be  ad- 

2  Sharman  v.  Brandt,  snj>ra.   Where  missible  to  show  his  identity  if  he  had 
an  agent  signs  in  his  own  name  with-  used  a  feigned  name.     Benj.  Sales,  3d 
out  mentioning  his  principal,  it  is  not  ed.  §  238. 

competent  for  him  to  introduce  parol          '  Higgins  r.  Senior,  8  M.  &  W.  834. 

proof  to  show  that  he  did  not  intend  And  see  Sanborn  v.  Flagler.  9  Allen, 

thus  to  bind  himself,  because  this  would  477  ;  Wiener  v.  Whipple,  63  Wis.  298. 
be  to  contradict  what  he  had  written;          *  Pitts    v.   Beckett,   13    M.   &    W 

but  it  is  competent  for  the  other  party  743. 
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one  who  signs  a  memorandum,  either  as  agent  for  a  non- 
existing  principal,  or  nominally  on  behalf  of  one  who  never 
authorized  him  to  act,  will  be  personally  bound.1 

§  505.  Auctioneers  and  Brokers  may  make  a  Memorandum 
binding  both  Parties. — Written  compliance  with  /the  statute 
by  means  of  agents  is  most  commonly  afforded  by  auctioneers 
and  brokers,  —  two  classes  of  persons  whose  ordinary  em- 
ployment places  them  in  such  connection  with  buyer  and 
seller  as  to  enable  them  constantly  to  make  a  memorandum  of 
sale  which  shall  be  efficacious  on  either  side. 

§  506.  Auctioneer's  Memorandum  considered.  —  An  auc- 
tioneer's authority  to  bind  the  buyer  as  well  as  the  seller  is 
founded  in  the  method  of  conducting  a  public  sale ;  namely, 
by  knocking  down  the  article  to  the  highest  bidder,  and 
making  a  memorandum  on  the  spot.2  But  it  is  only  when 
the  hammer  falls  that  he  becomes  agent  for  the  buyer  ;  up  to 
which  time  he  continued  the  agent  of  the  seller  exclusively. 
Nor  does  his  agency  to  sign  for  the  buyer  extend  beyond  the 
time  of  the  sale ;  and,  unless  he  made  a  good  and  sufficient 
memorandum  on  that  occasion,  he  cannot  hold  the  buyer 
without  the  latter' s  distinct  authority  for  making  a  subsequent 
writing.  In  fact,  while  he  is  the  seller's  agent  throughout,  by 
virtue  of  his  employment,  he  is  the  buyer's  only  for  a  mem- 
orandum made  contemporaneous  with  the  acceptance  of  his 
bid.3  So,  too,  may  the  auctioneer's  conduct  be  such  as  to 
repel  the  inference  that  the  transaction  made  him  the  buyer's 
agent  for  satisfying  the  statute  ;  as  where  the  auctioneer 
makes  a  private  sale  of  the  articles,  or  puts  them  up  at  auc- 
tion for  settling  the  price  at  which  the  purchaser  is  to  take 
them  under  a  bargain  already  made.4  The  memorandum 
may  be  made  on  the  spot  by  the  auctioneer's  clerk,  as  well 
as  by  the  auctioneer  personally,5  unless  the  circumstances  of 

1  See  Kelner  v.  Baxter,  L.  R.  2  C.  P.         8  Mews  v.  Carr,  1  H.  &  N.  484,  per 
174  ;  Benj.  Sales,  bk.  1,  pt.  2,  c.  6,  §  2.      Pollock,  C.  B. ;  Horton  v.  McCarty,  53 

2  Hinde  v.  Whitehouse,  7  East,  558 ;     Me.  394. 

Emmerson  v.  Heelis,  2  Taunt.  38;  c.         4  Mews  v.   Carr,   1    H.  &  N.  484; 
stM/m,  auction  sales  ;  Benj.  Sales,  bk.  1,    Bartlett  v.  Purnell,  4  Ad.  &  E.  792. 
pt.  2,  c.  8 ;  Johnson  v.  Buck,  6  Vroom,          6  Bird  v.  Boulter,  4  B.  &  A.  443 ; 


338;  Burke  v.  Haley,  2  Gilm.  614. 
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the  case  forbid  it.1  The  statutes  of  some  States,  we  may  add, 
expressly  provide  that  the  auctioneer's  memorandum-book 
shall  be  deemed  a  note  of  the  contract  of  sale.2 

In  pursuance  of  this  rule,  it  has  been  held  that  where  an 
auctioneer  or  his  clerk  enters  in  a  suitable  auction-sale  book, 
as  fast  as  the  bids  are  accepted,  the  article  sold,  the  name  of 
the  buyer,  and  the  prices  at  which  he  purchases,  the  memoran- 
dum satisfies  the  statute,  and  renders  the  contract  of  sale 
enforceable  against  the  bidder.3  But  an  auction  sale  upon 
conditions,  or  essential  stipulations,  requires  a  memorandum 
stating  those  conditions  or  stipulations,  or  else  referring  dis- 
tinctly to  the  paper  which  contains  them ;  and  where  an 
auctioneer  at  a  sale  of  horses  sold  a  horse  subject  to  con- 
ditions set  forth  in  the  catalogue,  and  neither  affixed  the 
catalogue  nor  expressed  the  conditions,  nor  made  reference 
thereto,  in  entering  the  note  of  sale  upon  his  sales  ledger,  it 
was  held  that  the  buyer  could  take  advantage  of  the  Statute 
of  Frauds,  as  there  was  no  sufficient  written  memorandum  of 
the  sale.4 

The  theory  upon  which  the  auctioneer's  sale  memorandum 
is  accepted  as  a  satisfaction  of  the  statute  appears  to  be,  that 
the  entry  was  part  of  the  auction  transaction,  and  the  memo- 
randum so  openly  made  in  the  usual  course  of  business,  that 
the  bidder,  if  not  actually  inspecting  the  record,  might  have 
done  so.  Stealthy  entries  made  by  an  auctioneer  or  his 
clerk,  entirely  apart  from  the  buyer  and  upon  a  strictly  pri- 
vate book,  are  not  so  obviously  the  memorandum  of  the 
buyer's  duly  authorized  agent,  in  any  just  sense.5 

§  507.  Broker's  Memorandum  considered ;  Broker's  Book ; 
"  Bought  and  Sold  Notes,"  etc.  —  The  occupation  of  brokers 

Alna  v.  Plummer,  4  Me.  258  ;  Johnson  4  Peirce  v.  Corf,  L.  R.  9  Q.  B.  210. 

v.  Buck,  6  Vroom,  338 ;  Harvey  v.  And  see  Hinde  v.  Whitehouse,  7  East, 

Stevens,  43  Vt.  653.  658 ;  Kenworthy  v.  Schofield,  7  East, 

i  Peirce  v.  Corf,  L.  R.  9  Q.  B.  210.  658 ;  Norris  v.  Blair,  89  Ind.  90 ;  Mor- 

And  see  Henderson  v.  Barnewall,  1  Y.  ton  ».  Dean,  13  Met.  385 ;  Coles  v. 

&  J.  387.  Bowne,  10  Paige,  526. 

a  See  statutes  of  New  York,  Call-  6  See  Blackburn,  J.,  in  Peirce  v. 

fornia,  Michigan,  and  Wisconsin  ;  Corf,  supra.  See,  further,  Baltzen  v. 

Browne  Stat.  Frauds,  3d  ed.  appx.  Nicolay,  63  N.  Y.  467  ;  sales  at  auction, 

8  See  Harvey  v.  Stevens,  43  Vt.  653.  post,  c.  18. 

521 


50T 


SALES  OF  PERSONAL  PROPERTY. 


[PART  vi. 


has  not  been  quite  so  distinctly  defined  in  this  respect  as 
that  of  auctioneers.  But  a  broker  is  one  who  negotiates  mer- 
cantile and  other  contracts  between  parties  ;  and,  properly 
speaking,  he  is  a  mere  negotiator  in  a  certain  line  of  trans- 
actions, though  sometimes  in  the  special  employ  of  one  party. 
Brokers,  so  far  as  their  business  brings  them  into  mutual 
relation  with  buyer  and  seller,  are  agents  for  both  parties, 
duly  empowered  by  virtue  of  their  employment  to  make  a 
sufficient  memorandum  which  shall  bind  each  principal.1 

But  there  are  cases  in  which  a  broker  has  been  treated  as 
broker  for  one  party,  and  not  for  the  other,  and  with  author- 
ity to  sign  limited  accordingly  ; 2  and,  in  some  respects,  local 
usage  must  still  influence  the  extent  of  their  rights  and 
liabilities.  Thus,  brokers  in  most  parts  of  the  United  States 
keep  a  memorandum-book,  and  make  entries  of  each  sale 
transaction  therein,  using  brief  expressions  ;  and  these  entries, 
however  concise,  if  not  at  material  variance  with  the  oral 
contract,  nor  making  material  omissions,  are  quite  favorably 
regarded.3  In  England,  however,  until  1870,  there  were 
statutes,  particularly  with  reference  to  brokers  in  London, 
which  required  each  broker  not  only  to  give  bond  and  keep 
a  memorandum-book,  but  to  deliver,  upon  request,  a  con- 
tract note  to  both  buyer  and  seller ;  and  upon  rules  and  regu- 
lations, thus  made  imperative,  have  most  of  the  decisions  in 
that  country  turned.4  As  between  these  contract  notes,  and 
the  memorandum-book  kept  by  the  broker  for  evincing  a  con- 
tract under  the  statute,  there  has  been  much  difference  of 


1  See  Bigelow,  C.  J.,  in  Codding- 
ton  v.  Goddard,  16  Gray,  442;  Story 
Agency,  §  28  ;  Benj.  Sales,  bk.  1,  pt.  2, 
c.  8;  Brett,  J.,  in  Fowler  v.  Hollins, 
L.  R.  7  Q.  B.  616  ;  Heyman  v.  Neale,  2 
Camp.  337 ;  Hinckley  v.  Arey,  27  Me. 
362  ;  Clason  v.  Bailey,  14  Johns.  484. 

2  Moore  v.  Campbell,  10  Ex.  323; 
Davis  v.  Shields,  26  Wend.  341 ;  Cod- 
dington    v.   Goddard,    16    Gray,   436; 
M'Mullen  r.  Helberg,  4  L.  B,  Ir.  94. 

8  See  Story  Sales,  §  267  ;  Codding- 
ton  v.  Goddard,  16  Gray,  436 ;  Hinck- 
ley v.  Arey,  27  Me.  362  ;  Boardman 
v.  Spooner,  13  Allen,  353;  Clason  v. 
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Bailey,  14  Johns.  484.  A  broker's 
memorandum  of  a  contract  of  sale  binds 
both  parties  to  the  transaction,  although 
expressed  as  "  sold,"  &c.,  after  the  tenor 
of  a  sold  note,  and  using  no  such  cor- 
responding word  as  "  bought."  In 
other  words,  if  a  broker's  memoran- 
dum expresses  that  the  thing  has  been 
"  sold  "  by  the  one  party,  it  imports 
that  it  was  "  bought "  by  the  other. 
Butler  v.  Thomson,  92  U.  S.  412.  See 
Newberry  v.  Wall,  65  N.  Y.  484;  84 
N.  Y.  576. 

4  Benj.   Sales,  bk.   1,   pt.   2,   c.   8; 
Blackb.  Sales,  98. 
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opinion  at  different  periods  in  the  English  courts ;  and  in  the 
same  connection  have  arisen  numerous  disputes  as  to  the 
legal  effect  of  "  bought  and  sold  notes,"  with  which  the  con- 
tract notes  may  or  may  not  be  properly  classed,  but  which, 
at  all  events,  were  of  various  kinds,  and,  instead  of  professing 
to  be  an  exact  transcript  of  the  broker's  memorandum,  were 
rather  corresponding  written  expressions  of  the  bargain,  in 
most  cases,  to  suit  the  convenience  of  the  respective  parties, 
one  beginning  "  Bought,"  and  the  other  "  Sold."  1  The  real 
terms  of  the  bargain  were  manifest,  if  the  bought  and  sold 
notes  or  contract  notes  and  broker's  memorandum  all  corre- 
sponded ;  but  where  the  notes  differed  essentially  from  one 
another,  or  from  the  memorandum,  the  legal  effect  of  the 
variance  occasioned  much  controversy.2 


1  See  Benj.  Sales,  bk.  1,  pt.  2,  c.  8. 

2  Mr.  Benjamin  submits  the  follow- 
ing propositions  as  deducible,  on  the 
whole,  from  the  English  authorities ; 
admitting,  however,  that  some  of  the 
points  are  not  finally  settled.     Firstly. 
The  broker's  signed  entry  in  his  book 
constitutes   the  contract  between   the 
parties,  and  is  binding  on  both.     Hey- 
man  v.  Neale,  2  Camp.  337  ;  Thornton 
v.   Charles,  9   M.   &  W.   802;    Sieve- 
wright    v.   Archibald,   17    Q.   B.    115. 
Secondly.  The  bought  and  sold  notes  do 
not  constitute  the  contract.     Thornton 
v.  Charles,  and  Sievewright  v.  Archi- 
bald, supra.     Thirdly.  But  the  bought 
and  sold  notes,  when  they  correspond 
and  state  all  the  terms  of  the  bargain, 
are  complete  and  sufficient  evidence  to 
satisfy  the  statute,  even  though  there 
be  no  entry  in  the  broker's  book,  or, 
what  is  equivalent,  only  an  unsigned 
entry.      Sievewright  v.  Archibald,   17 
Q.  B.  115.   Fourthly.  Either  the  bought 
or  sold  note  alone  will  satisfy  the  stat- 
ute, provided   no  variance  be   shown 
between  it  and  the  other  note,  or  be- 
tween it  and  the  signed  entry  in  the 
book.     Parton  ».  Crofts,  16  C.  B.  N.  8. 
11.     And  see  Thompson  v.  Gardiner, 
1  C.  P.  D.  777.    Fifthly.    Where  one 
note  only  is  offered  in  evidence,  the 
defendant  has  the  right  to  offer  the 


other  note  or  the  signed  entry  in  the 
book  to  prove  a  variance.  Hawes  v. 
Forster,  1  Moo.  &  Rob.  368 ;  Parton  u. 
Crofts,  supra.  Sixthly.  As  to  variance: 
This  may  occur  between  the  bought 
and  sold  notes  where  there  is  a  signed 
entry,  or  where  there  is  none.  It  may 
also  occur  when  the  bought  and  sold 
notes  correspond,  but  the  signed  entry 
differs  from  them.  If  there  be  a  signed 
entry,  this  entry  will,  in  general,  con- 
trol the  case,  because  it  constitutes  the 
contract  of  which  the  bought  and  sold 
notes  are  merely  secondary  evidence, 
and  any  variance  between  them  could 
not  affect  the  validity  of  the  original 
written  bargain.  If,  however,  the  bought 
and  sold  notes  correspond,  but  there  be 
a  variance  between  them  taken  collec- 
tively and  the  entry  in  the  book,  it  be- 
comes a  question  of  fact  for  the  jury, 
whether  the  acceptance  by  the  parties 
of  the  bought  and  sold  notes  consti- 
tutes evidence  of  a  new  contract  modi- 
fying that  which  was  entered  in  the 
book.  Thornton  v.  Charles,  9  M.  & 
W.  802,  explaining  Hawes  r.  Forster, 
supra ;  Sievewright  v.  Archibald,  17 
Q.  B.  115.  And  see  first  proposition 
stated,  supra.  Seventhly.  If  the  bargain 
is  made  by  correspondence,  and  there 
is  a  variance  between  the  agreement 
thus  concluded  and  the  bought  and 
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The  practice  of  giving  bought  and  sold  notes  does  not 
seem  to  greatly  prevail  in  this  country ;  and  as  the  means  of 
evincing  a  bargain  in  writing  under  the  statute,  apart  from 
a  broker's  memorandum,  or  some  other  writing  which  speaks 
for  itself  and  satisfies  all  requirements,  it  thus  far  receives 
with  us  little  favor.1  But  whether  it  be  for  the  want  of  a 
proven  contract,  or  of  some  sufficient  memorandum  thereof, 
bought  and  sold  notes  which  differ  materially  are  quite  un- 
available ;  and  certainly,  the  fewer  the  writings  which  serve 
as  memorandum  evidence  of  a  bargain,  the  less  likely  is  the 
oral  contract  to  fail  of  enforcement  because  of  their  mate- 
rial discrepancies.2  Duplicates  of  the  broker's  memorandum, 
which  are  exact  copies,  are  preferable  in  such  a  connection.3 

§  508.  The  Same  Subject ;  Broker  contracting  without  a  Prin- 
cipal.—  Where  a  broker  purchased  hemp  for  B.,  signing  as 


sold  notes,  the  principles  are  the  same 
as  govern  variance  between  a  signed 
entry  and  the  bought  and  sold  notes. 
Heyworth  v.  Knight,  17  C.  B.  N.  s.  298. 
Eighthly.  If  the  bought  and  sold  notes 
vary,  and  there  is  no  signed  entry  in 
the  broker's  book,  nor  other  writing 
showing  the  terms  of  the  bargain,  there 
is  no  valid  contract.  Thornton  v. 
Kempster,  5  Taunt.  786  ;  Gregson  o. 
Rucks,  4  Q.  B.  747  ;  Sievewright  u. 
Archibald,  supra.  Ninthly.  If  a  sale 
be  made  by  a  broker  on  credit,  and 
the  name  of  the  purchaser  has  not 
been  previously  communicated  to  the 
seller,  evidence  of  usage  is  admissible 
to  show  that  the  seller  is  not  finally 
bound  to  the  bargain  until  he  has  had 
a  reasonable  time,  after  receiving  the 
sold  note,  to  inquire  into  the  sufficiency 
of  the  purchaser,  and  to  withdraw  if  he 
disapproves.  Hodgson  v.  Davies,  2 
Camp.  531;  Cropper  v.  Cook,  L.  R. 
3  C.  P.  194.  And  Mr.  Benjamin  adds, 
that  a  mere  difference  in  the  language 
of  the  bought  and  sold  notes  will  con- 
stitute no  variance,  if  the  meaning, 
aided  by  evidence  of  mercantile  usage, 
can  be  shown  to  be  the  same,  and  the 
two  instruments  are  found  to  corre- 
spond in  substance.  Benj.  Sales,  bk.  1, 
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pt.  2,  c.  8  ;  Bold  v.  Rayner,  1  M.  &  W. 
342  ;  Kempson  v.  Boyle,  3  H.  &  C.  763. 
And  see  Maclean  v.  Dunn,  4  Bing. 
722 ;  Radford  v.  Newell,  L.  R.  3  C.  P. 
52. 

1  See    Coddington  v.   Goddard,   16 
Gray,    436;    Butler    v.    Thomson,   11 
Blatch.  533;  Davis  v.  Shields,  26  Wend. 
341. 

2  Suydam  v.  Clark,  2  Sandf.  133. 

3  Butler  v.  Thomson,  92  U.  S.  412, 
favors  the  idea  that  upon  a  broker's 
memorandum,  whether  as  a  "  sold  "  or 
a  "  bought  "  note  in  form,  either  party 
may  be  sued,  so  long  as  the  memoran- 
dum expresses  the  essential  terms,  and 
the  broker  was  the  agent  of  both  par- 
ties in  the  sale.     This,  in  effect,  dis- 
countenances the  supposed  sanction  of 
New  York  courts  to  the  giving  of  a 
'*  bought  "  and  "  sold  "   note    by   the 
broker  to  the  respective  parties  in  such 
a  sense  that  the  seller  would  be  obliged 
to  sue  on  one  note  and  the  buyer  on 
the  other.     See  Newberry  v.  Wall,  65 
N.  Y.  484 ;  84  N.  Y.  576.     A  broker's 
note   delivered   in   duplicate   to    both 
parties  makes  a  valid  contract  of  sale 
within   the   Statute  of  Frauds,  as  the 
latest  New  York  decisions  maintain. 
Newberry  v.  Wall,  84  N.  Y.  576. 
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broker  a  contract  note  as  follows:  "Bought  for  B.  of  our 
principals  200  tons  of  hemp  ;  "  and  it  appeared  that  the  bro- 
ker had  no  principal  (of  which  fact  B.,  however,  was  not  in- 
formed), it  was*  held  that  the  broker  could  not  sue  B.  upon 
such  a  written  memorandum,  either  because  (1)  the  contract 
was  not  intentionally  made  with  the  broker  as  a  principal 
party,  or  because  (2)  the  broker,  if  one  of  the  contracting 
parties,  could  not  sign  as  the  binding  agent  of  B.,  the  other 
party.1 

§  509.  Sales  as  affected  by  4th  Section  of  the  Statute  of 
Frauds;  Collateral  Undertaking.  —  Before  leaving  this  subject 
of  the  Statute  of  Frauds,  we  may  observe  that  while  sales  of 
personal  property  are  peculiarly  affected  by  the  17th  section, 
to  which  our  attention  has  been  confined,  they  sometimes 
fall  within  other  provisions  of  the  act.  The  4th  section 
brings  certain  other  cases  of  contract,  which  at  common  law 
could  be  validly  made  by  oral  agreement,  under  a  like  re- 
quirement as  concerns  a  memorandum  to  be  "  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  2 

Among  the  cases  therein  enumerated  are  those  of  a  col- 
lateral undertaking  by  one  party  for  another.  Precedents 
of  written  memoranda  under  the  4th  section,  though  some- 
times adduced  under  the  17th,  are  unsafe  to  go  by ;  for,  as 
we  have  shown,  t'he  courts  incline  to  distinguish  between  the 
written  memorandum  of  an  "  agreement "  and  that  of  a  "bar- 
gain."3 But  a  sale  case  will  sometimes  involve  the  con- 
struction of  the  4th  section.  Thus,  where  F.  sold  goods  on 
credit  to  H.,  who  soon  after  sold  the  same  goods  with  others 
to  a  third  party,  upon  the  understanding  that  the  latter 
would  in  consideration  of  the  sale  pay  the  debt  of  H.  to  F., 
it  was  held  that  the  sale  was  a  good  and  sufficient  considera- 
tion for  the  promise,  that  it  was  not  such  a  collateral  under- 


i  Slmrman  r.  Brnivlr,  L.  R.  6  Q.  B.  127  ;  Mollett  v.  Robinson,  L.  B.  6  C.  P. 

(Ex.  Ch.)  720.     And  as  to  a  broker's  648;  L.  R.  7  C.  P.  84. 
personal  right  and  liability  in  similar         *  29  Car.  IT.,  c.  23,  §  4. 
cases,  see  Humfrey  v.  Dale,  7  E.  &  B.         «  Supra,  §§  204,  492. 
266;  Fleet  v.  Murton,  L.  R.  7  Q.  B. 
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taking  as  the  statute  requires  to  be  expressed  in  writing,  and 
that  F.  might  sue  thereon  in  his  own  name.1 

If  any  credit  is  given  to  the  person  to  whom  goods  are 
delivered,  the  promise  of  another  to  pay  for  them  is  col- 
lateral and  within  the  statute  ;  otherwise,  however,  if  the  sole 
credit  be  given  to  the  latter,  while  delivery  is  made  to  the 
former.2 

§  510.  The  Same  Subject;  Agreement  not  to  be  performed 
within  a  Year.  —  A  warranty  in  a  sale  of  young  fruit-trees,  to 
be  planted  in  an  orchard  for  the  purpose  of  raising  fruit  for 
the  market,  that  the  trees  are  really  harvest-apple  trees,  and 
that  they  will  produce  early  harvest-apples,  is  construed  to 
mean  a  present  warranty  that  the  trees  are  such  as  they  are 
represented  to  be,  and  true  articles  of  the  kind,  rather  than 
a  future  warranty.3  But  if  this  were  strictly  a  future  war- 
ranty, the  contract  ought  probably  to  be  in  writing,  in  com- 
pliance with  the  4th  section,  should  it  appear  that  in  the 
course  of  nature  the  trees  would  not  yield  the  fruit  within 
a  year  from  the  date  of  sale.4 

The  rule  is,  that  at  all  events,  if  an  executory  promise  be 
capable  of  entire  performance  within  one  year,  it  is  not  within 
the  statute;  and  this  doctrine  has  been  invoked  as  to  the 
sale  of  certain  patent  rights.5 


CHAPTER  XII. 

SELLER'S  REMEDIES  BY  PERSONAL  ACTION. 

§  511.  Seller's  Remedies  for  Buyer's  Breach;  Subject  classi- 
fied. —  When  a  contract  of  sale  is  broken  by  either  party,  the 
question  becomes,  as  to  the  other,  one  of  remedy.  Let  us, 

1  Flanagan  v.  Hutchinson,  47  Mo.  4  Gregory  v.  Underbill,  6  Lea,  207. 
237.     And  see  auction  sales,  infra,  c.  18.  5  See  Blakeney  v.  Goode,  30  Ohio 

2  Bugbee  v.  Kendricken,  130  Mass.  St.  350;  Somerby  v.  Buntin,  118  Mass. 
437.  279.     But  cf.  Packet  Co.  v.  Stiles,  5 

8  See  supra,  §  332.  Wall.  680. 
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for  the  present,  consider  the  seller's  remedies  in  case  of  the 
buyer's  breach ;  reserving  the  buyer's  remedies  under  the 
reverse  state  of  things  for  a  future  chapter.  The  seller's 
remedies  may  be  of  two  kinds :  I.  By  personal  action  against 
the  buyer.  II.  By  proceedings  against  the  goods. 

§  512.  Personal  Action  to  be  here  considered.  —  I.  The  pres- 
ent chapter  relates  to  personal  actions  against  the  buyer. 
And  here,  as  elsewhere,  in  dealing  with  remedies,  it  is  im- 
portant to  distinguish  between  cases  (1st)  where  the  prop- 
erty transfer  has  not  fully  taken  place,  and  (2d)  where  such 
transfer  has  fully  taken  place. 

§  513.  Personal  Action  for  Damages  where  Property  has  not 
been  fully  transferred.  —  (1st.)  Where  the  property  transfer 
has  not  fully  taken  place,  and  the  property  and  possession 
of  the  goods  remain  still  in  the  seller,  so  that  he  can  suffer 
no  loss  of  identical  subject-matter,  his  remedy  becomes  re- 
duced to  a  question  of  damage  sustained  in  consequence  of 
the  buyer's  delinquency.1  For  though,  theoretically  speak- 
ing, equity  might  perhaps  be  invoked  to  enforce  specific  per- 
formance of  the  contract,  this  course  seems  never  to  be  taken 
by  a  seller  in  practice  ;  and  most  probably  because  damages 
at  law  will  afford  him  an  adequate  compensation.2  The 
damage  which  the  seller  actually  sustains  under  these  cir- 
cumstances, and  that  for  which  the  law  will  compensate 
him,  is,  in  general,  the  difference  between  the  contract  price 
and  the  market  price  of  the  goods  at  the  time  and  place 
of  breach ;  for  since  the  seller  may  at  once  sell  the  goods  to 
another  and  get  the  current  price,  if  he  does  not  elect  to 
keep  them  to  himself,  this  measures  his  real  loss  on  the 
broken  contract  with  substantial  accuracy.  The  rule  is 
constantly  applied  in  the  courts  of  Great  Britain  and  the 
United  States.3 


1  Benj.  Sales,  bk.  6,  pt  1,  c.  1,  §  1 ;  London,  &c.  R.  R.  Co.,  L.  R.  10  Q.  B. 
Story  Sales,  §§  433,  438.  Ill  ;  McNaught  ».  Dodson,  49  111.  446 ; 

2  See  2  Kent,  487  ;  Kindersley,  V.  C.,  Haines  r.  Tucker,  50  N.  H.  307  ;  Allen 
in  Falcke  r.  Gray,  4  Drew.  658.  v.  Jarvis,  20  Conn.  38 ;  Bement  v.  Smith, 

8  Barrow  v.  Arnand,  8  Q.  B.  604;  15  Wend.  493;  Chapman  v.  Ingram,  30 

Story  Sales,  §§  314,  435,  436 ;  Hadley  Wis.  290 ;  Northrup  v.  Cook,  39  Mo. 

v.  Baxendale,  9  Ex.  341;    Hobbs  v.  202;  Fell  v.  Muller,78  Ind.  607. 
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§  514.  The  Same  Subject ;  General  Rule  as  to  Damages.  — 
The  fundamental  principle  here  involved  is,  as  in  all  anal- 
ogous cases  where  damages  are  to  be  computed,  that  the 
injured  party  shall  be  indemnified  for  whatever  loss  follows 
immediately  and  necessarily  as  the  consequence  of  the  delin- 
quent party's  misconduct,  according  to  the  spirit  and  intent 
of  the  contract ;  no  more  and  no  less.  To  apply  the  principle 
with  exact  uniformity  would  be  impossible.  "  I  think,"  says 
Cockburn,  C.  J.,  "  that  the  nearest  approach  to  anything 
like  a  fixed  rule  is  this  :  That  to  entitle  a  person  to  damages 
by  reason  of  a  breach  of  contract,  the  injury  for  which  com- 
pensation is  asked  should  be  one  that  may  be  fairly  taken  to 
have  been  contemplated  by  the  parties  as  the  possible  result 
of  the  breach  of  contract." l  Hence  is  it  that  the  seller's 
damages  for  non-acceptance  of  the  goods  and  non-payment  of 
price  may  embrace  additional  items.  Thus,  the  reasonable 
cost,  and  charges  incidental  to  reselling  in  the  market  should 
always  be  reimbursed  as  part  of  the  seller's  damages.2  So 
should  the  charges  and  costs  which  properly  accompanied 
the  seller's  demand  for  his  price  under  the  original  bargain  ; 
likewise  damages  by  way  of  interest  for  delay  in  obtaining 
his  dues.3 

The  manufacture  of  goods  to  order,  too,  may  involve  the 
seller  in  special  losses  as  a  direct  consequence  of  the  buyer's 
refusal  to  abide  by  the  contract.  Where,  for  instance,  one 
had  contracted  for  a  large  quantity  of  leather  hose  of  a  cer- 
tain pattern  and  for  a  special  purpose,  and  refused  to  take  it, 
the  manufacturer  was  permitted  to  show,  for  the  purpose  of 
computing  damages,  that  he  had  on  hand  a  large  amount  of 
leather  cut  to  the  exact  size  required  by  the  contract ;  that 
there  was  no  sale  in  the  market  for  such  hose ;  and  that  con- 
sequently, on  the  buyer's  refusal  to  take  it,  he  was  compelled 
to  cut  it  down  to  a  smaller  size  which  could  be  sold,  and  that 
this  involved  a  large  loss  of  leather,  as  well  as  labor.4  And, 
in  general,  one  who  is  prevented  by  the  ordering  party's 

1  Hobbs  v.  London,  &c.  R.  R.  Co.,         8  See  Okey,  J.,  in  Cullen  v.  Bimm, 
L.  R.  10  Q.  B.  111.  37  Ohio  St.  236. 

2  Story  Sales,  §  436.  4  Chicago  v.  Greer,  9  Wall.  726. 
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fault  from  finishing  what  he  is  supplying  to  order,  should  be 
allowed  such  damages  as  will  place  him  where  he  would  have 
been  had  he  been  allowed  to  complete  the  contract1 

§  515.  The  Same  Subject ;  Ceasing  to  supply  after  Contract 
is  broken.  —  Where  the  buyer  gives  distinct  notice  to  one 
who  is  manufacturing  or  supplying  articles  according  to  con- 
tract that  he  will  receive  no  more,  and  countermands  the 
bargain,  the  other  party  may  treat  the  contract  as  rescinded 
concerning  that  portion  which  still  remains  undelivered :  he 
need  not  go  on  making  and  supplying.  Nor,  indeed,  would 
it  be  prudent  to  thus  increase  the  hazard  of  expense  to  the 
buyer,  without  benefiting  himself.  For  subsequent  damages 
he  would  be  properly  entitled  to  the  difference  between  the 
agreed  price  and  the  estimated  cost  to  procure  and  deliver  at 
the  times  and  places  agreed  upon.2  He  cannot  safely  go  on 
making  or  procuring  the  articles,  and  then  recover  for  loss 
sustained  by  their  exposure  to  injury.3 

Where  one  orders  something  made  or  procured,  and  then 
countermands  the  order  in  advance,  breaking  his  engagement, 
'the  manufacturer  or  dealer  may  sue  at  once  without  making 
or  tendering  the  thing,  and  recover  damages  accordingly.4 

§  516.  The  Same  Subject ;  Duty  as  to  disposing  of  Goods 
refused  by  the  Buyer  —  The  seller  is  sometimes  said  to  be 
the  agent  or  trustee  of  the  buyer  in  disposing  of  the  goods 
left  on  his  hands  by  the  latter's  breach  of  the  bargain. 
Whether  this  be  strictly  true  or  no,  the  seller  is  certainly 
bound  in  all  respects  to  act  with  reasonable  prudence  and 
diligence,  and  not  recklessly  ;  mindful  of  the  buyer's  interests 
so  far  as  consists  with  the  enforcement  of  his  own  rights.6 
If  the  buyer  unreasonably  refuse  to  accept  goods  which  are 

1  See  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,    forth  v.  Walker,  40  Vt.  257.    And  see 
§  1  ;  Cort  y.  Ambergate  R.  R.  Co.,  17     supra,  §  285. 

Q.  B.  127  ;  Frost  v.  Knight,  L.  R.  5  Ex.          8  Danforth  v.  Walker,  supra. 

322;  L.  R.  7  Ex.  111.  *  In   such   a  case   the  measure  of 

2  Cort  v.  Ambergate  R.  R.  Co.,  17  damages  is  the  difference  between  the 
Q.  B.  127 ;  Clement,  &c.  Man.   Co.  v.  cost  of  making  or  procuring  the  thing 
Meserole,    107   Mass    362;    Haines  v.  and  the  contract  price  ;  i.  e.,  the  proper 
Tucker,  50  N.  H.  307 ;  Bartholomew  profits  under  the  contract.    Eckenrode 
v.  Marwick,  15  C.  B.  N.  s.  711 ;  Dan-  v.  Chemical  Co.,  65  Md.  61. 

6  See  New  York  rule,  post,  §  622. 
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quickly  perishable,  the  seller  ought  not  to  allow  them  to  be 
spoiled  in  his  own  hands,  but  should  sell  them  quickly,  so  as 
to  hold  the  buyer  liable  for  the  true  difference  between  the 
price  brought  and  the  price  agreed  upon.1  Here,  as  else- 
where, timely  notice  to  the  buyer  of  his  intended  acts  at 
every  step  is  fair  and  judicious,  ,and  fixes  the  defaulting 
party's  liability  more  completely  ;  though,  in  case  of  positive 
delinquency  on  the  other  side,  not  strictly  requisite,  especially 
if  the  emergency  be  pressing.2 

Whether  a  purchase  by  the  seller  at  his  own  sale  of  the 
thing  would  be  void,  or  only  at  the  buyer's  instance  voidable, 
is  not  clearly  settled ;  but,  in  the  absence  of  statutory  direc- 
tion, it  would  appear  to  be  merely  voidable  in  modern  practice ; 
nor  will  a  technical  breach  in  these  respects  be  readily  allowed 
to  defeat  the  seller's  substantial  claim  of  indemnity.3 

§517.  The  Same  Subject;  Standard  of  Damages,  etc, — 
Where  no  price  was  definitely  fixed,  the  usual  market  price 
becomes  the  standard  in  estimating  damages  under  the  rule, 
to  which  incidental  expenses  may  be  added  as  in  other  cases ; 
and  it  would,  of  course,  be  unjust  to  require  the  seller  to 
take  less  than  this  where  no  definite  stipulation  to  that  effect 
had  been  entered  into.4  The  time  to  which  reference  is  made 
for  computing  a  market  rate  in  estimating  damages  is  the 
time  when  the  goods  were  to  have  been  delivered  and 
received  under  the  contract ;  not  any  earlier  time  at  which 
the  seller  may  have  received  notice  of  the  buyer's  intention 
to  refuse  them.5  And  as  to  the  place  for  computing  the 
market  value,  this  is  the  place  of  agreed  delivery  and  receipt ; 
and  the  seller  has  no  right  to  take  the  refused  goods  to 

1  Story  Sales,  §  314 ;   Danforth  v.     may  sue.    Hunter  u.  Wetsell,  84  N.  Y. 
Walker,  40  Vt.  257  ;  Brownlee  v.  Bol-     549 ;  supra,  §  385. 

ton,  44  Mich.  218;  Ullmann  v.  Kent,          3  See  post,  §  522 ;  c.  13,  as  to  re-sale  ; 

60  III.  271;  and  post,  c.  13,  as  to  re-  Marsh  v.  Whitmore,    21    Wall.    178; 

sale.  Cullen  v.  Bimm,  37  Ohio  St.  236. 

2  Story  Sales,  §§  435,  436  ;  Ullmann          4  Althouse  »;.  Alvord,  28  Wis.  577. 

v  Kent,  60  111.  271.     But  see  post,  §  522.  *  Phillpotts  v.  Evans,  5  M.  &  W. 

Where  the  purchaser  is  to  name  the  475;  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  1; 

place  of  delivery  under  the  contract,  it  is  Boorman  v.  Nash,  9  B.  &  C.  145;  Cle- 

enough  for  the  seller,  before  suit,  to  offer  ment,  &c.  Man.  Co.   v.  Meserole,  107 

to  deliver  ;  he  stands  in  the  position  of  Mass.  362  ;   Brownlee    v.    Bolton,    44 

readiness  to  perform,  and  consequently  Mich.  218. 
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another  and  distant  market,  sell  them  there  at  a  loss,  and 
then  expect  to  recover  the  difference  between  the  contract 
price  and  the  proceeds  of  such  sale,  —  not  even  with  the 
deduction  of  his  transportation  charges.1 

§  518.  Rule  where  Buyer  dies  or  becomes  Bankrupt  or 
Insolvent  before  Delivery.  —  Where  the  buyer  dies  or  becomes 
bankrupt  or  insolvent  before  delivery,  the  contract  of  sale  is 
not  necessarily  rescinded ;  but  his  legal  representatives  have 
the  right  to  adopt  the  bargain  with  its  incidental  advantages 
and  disadvantages.2  This  will  not,  of  course,  prevent  the 
seller  from  using  the  proper  precautions  to  avoid  parting 
with  his  property  before  the  price  is  paid  or  secured ;  and  it 
is  held,  that,  if  goods  are  deliverable  by  successive  instal- 
ments, the  assignee  or  trustee  of  a  bankrupt  buyer  can- 
not adopt  the  contract  so  as  to  claim  further  deliveries 
without  paying  the  price  of  what  was  delivered  prior  to  the 
bankruptcy.3 

The  latest  judicial  inclination  is,  furthermore,  to  regard  the 
buyer's  notice  of  his  insolvency  as  so  far  an  abandonment 
or  repudiation  of  the  contract,  that  unless  the  assignee  or 
trustee  elects  to  complete  the  contract  sale  by  paying  cash 
within  a  reasonable  time,  the  seller  may  prove  against  the 
bankrupt  or  insolvent  estate  for  damages  resulting  from  the 
breach.* 

§  519.  Miscellaneous  Points  as  to  Damages.  —  As  the  com- 
putation of  damages  is  tested  by  the  market  value,  the  result 
would  be  the  same  whether  the  seller  re-sold  the  goods,  or  re- 
tained them,  as  he  might  do,  at  their  market  valuation  ;  or,  if 
he  re-sold,  whether  the  sale  was  by  auction  or  by  private  sale, 
provided  the  sale  were  in  good  faith  and  sufficiently  advan- 
tageous.6 As  to  the  right  of  thus  selling  over,  it  makes  no 
essential  difference  whether  the  goods  be  of  a  perishable 
nature  or  not,  since  all  market  values  of  commodities  are 

1  Chapman  v.  Ingram,  30  Wis.  290.  289;  Mears  v.  Waples,  3  Houst.  681 ; 

a  Boorman  v.  Nash,  9  B.  &  C.  145.  2  Low.  252 ;  next  c. 

Semble,  the  same  privilege  applies  to  a         4  Stapleton,    Ex  parte,    10  Ch.   D. 

sub-purchaser  from  such  buyer.  Staple-  686;  Morgan  v.  Bain,  L.  R.  10  C.  P 

ton,  Ex  parte,  10  Ch.  D.  686,  690.  16. 

8  Chalmers,  Ex  parte,  L.  R.  8  Ch.         «  Story  Sales,  §  436. 
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subject  to  sudden  fluctuation  and  change  :  it  is  only  that  the 
responsibility  of  delaying  is  greater,  on  his  part,  where  there 
must  be  of  necessity  a  speedy  depression  in  the  market  value 
of  that  which  is  on  his  hands.1  In  any  case,  the  suit  here 
brought  is  a  special  action  for  damages,  and  not  an  action 
upon  a  general  count  for  goods  sold  and  delivered.2 

If  the  price  was  payable  wholly  or  partly  in  other  goods, 
the  rule  of  damages  and  the  seller's  course  of  procedure  must 
be  adapted  to  the  situation.  It  has  been  held,  in  a  case  where 
the  seller  agreed  to  take  a  certain  commodity  in  payment,  to 
be  delivered  at  a  specified  time,  and  the  buyer  failed  to  de- 
liver as  agreed,  that  the  buyer  was  liable  to  pay  the  highest 
market  value  of  such  commodity  from  the  time  of  breach  to 
the  day  of  trial.3  The  foundation  of  such  a  rule  is  the  impos- 
sibility of  measuring  the  precise  loss  to  the  seller  in  absence 
of  a  standard  ;  in  which  case  the  legal  presumption  is  in  favor 
of  a  maximum  loss,  and  the  buyer,  who  was  alone  to  blame, 
takes  the  worst  consequences  of  his  delinquency.4 

Where  government  establishes  a  suitable  tribunal  for  the 
redress  of  private  parties  with  whom  it  may  contract,  —  as  in 
case  of  the  United  States  Court  of  Claims,  —  an  action  may 
be  brought  by  a  government  contractor  to  recover  damages 
for  its  refusal  to  receive  and  pay  for  what  it  has  agreed  to 
purchase.  But  the  government  is  not  thereby  rendered  lia- 
ble on  an  implied  assumpsit  for  the  torts  of  its  officer,  com- 
mitted while  in  its  service,  though  apparently  for  its  benefit.5 
As  to  compelling  a  seller  who  is  once  absolved  from  perform- 
ance by  the  buyer's  delinquency,  to  make  a  subsequent  de- 
livery, the  general  rule  is,  that  if  such  pressure  was  brought 
to  bear  upon  the  buyer  as  would  make  the  renewal  of  the 
contract  void,  as  being  obtained  by  duress,  then  there  is  no 
contract,  and  the  buyer's  proceeding  is  a  tort  for  which  he 
may  be  personally  liable ;  but  that,  if  the  seller's  consent  is 
voluntary,  then  the  contract  to  which  he  thus  assents  is 

1  Story  Sales,  §  437.  4  See  Cummings  v.  Dudley,  60  Cal. 

2  Ib.  383. 

8  Brasher  v.  Davidson,  31  Tex.  190 ;  6  Gibbons  ?;.  United  States,  8  Wall 
Story  Sales,  §  446.  269. 
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binding,  and  must  control  the  case ;  and  that  from  whatever 
motive  the  seller  may  afterwards  consent  to  renew  the  origi- 
nal agreement,  and  proceed  to  its  fulfilment,  its  terms  are  the 
same.1 

§  520.  Rule  of  Damages  where  the  Goods  are  worth  all  or 
more  than  the  Price ;  Where  they  are  Worthless.  —  If  the  mar- 
ket value  prove  precisely  the  same  as  the  contract  price,  the 
seller  gets  nominal  damages  only  for  the  breach ;  and,  if  the 
market  value  be  shown  to  considerably  exceed  the  price,  it 
is  doubtful  whether  the  buyer,  who  was  foolish  enough  to 
break  the  contract,  can  interpose  a  claim  for  the  excess ;  but 
if  the  article  be  of  such  a  character,  or  the  circumstances 
attending  the  case  so  peculiar,  that  the  thing  is  absolutely 
worthless  on  the  seller's  hands,  the  seller  will  recover  the 
whole  price.2  The  seller  ought  to  be  put  in  statu  quo  as  far 
as  possible  ;  and  it  may  sometimes  be  for  his  advantage  to 
elect  to  keep  the  chattel  as  his  own  on  the  buyer's  default, 
bringing  no  suit  at  all  under  the  contract.3 

§  521.  Special  Exceptions  to  the  Rule  of  computing  at  Market 
Value,  etc.  —  Special  cases  may  arise  which  exempt  the  seller 
from  accounting  for  the  market  value  of  his  goods  in  the  com- 
putation of  damages.4  Several  American  decisions  are  in 
point ;  as  in  the  case  of  stock  which  was  worthless  to  the  seller 
because  already  transferred.5  The  rule  is  thus  stated  by  Sar- 
gent, J.,  in  Gordon  v.  Norris  : 6  "  In  a  large  class  of  cases,  .  .  . 
where  the  plaintiff  has  made  surgical  instruments  of  a  partic- 
ular kind,  and  according  to  order,  for  the  defendant  who  had 
patented  the  same,  and  which  would  of  course  be  worthless 
in  the  hands  of  the  plaintiff,  or  where  a  tailor  had  made  a 
suit  of  clothes  to  order,  of  a  particular  description,  and  for  a 

1  Miller,  J.,  in  Gibbons  v.  United  15  Wend.  493 ;  Ballentine  v.  Robinson, 

States,  suj>ra.  46  Penn.  St.  177;  Story  Sales,  §  314; 

*  See  Sedgw.  Damages,  5th  ed.  312 ;  Gordon  v.  Norris,  49  N.  H.  383 ;  Sedgw. 

Allen  r.  Jnrvis,  20  Conn.  38.  Damages,  6th  ed.  312 ;  Allen  v,  Jarvis, 

8  See  post,  §  522.  20   Conn.  38.    For  the  rule  similarly 

4  Dunlop  p.  Grote,  2  Car.  &  K.  153;  applied    in   stock    transactions  where 

Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  1.  stock  is  tendered  under  the  contract, 

6  Thompson  v.  Alger,  12  Met.  428.  see  Pearson  v.  Mason,  120  Mass.  63; 

Cf.  Rand  v.  White  Mountains  Railroad,  Thorndike  v.  Locke,  98  Mass.  340. 

40  N.  H.  79.    And  see  Bement  v.  Smith,  6  Gordon  v.  Norris,  49  N.  H.  388. 
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particular  measure,  or  a  shoemaker  had  made  boots  or  shoes 
to  order,  of  a  particular  size  and  pattern,  or  the  carriage- 
maker  had  made  a  carriage  in  the  same  way,  of  a  particular 
style  and  pattern,  or  the  artist  has  painted  the  portrait  of  an 
individual  to  order,  or  an  engineer  has  constructed  an  engine 
according  to  order  for  a  particular  use,  &c.,  though  the  me- 
chanic or  artist  may  sell  the  goods,  if  he  choose,  and  recover 
of  the  defendant  the  difference  between  the  contract  price, 
and  the  price  for  which  the  article  was  sold,  yet  it  is  held 
that  he  may  if  he  choose,  when  he  has  fully  performed  his 
part  of  the  contract  and  tendered  the  article  thus  manufac- 
tured to  the  defendant,  or  offered  it  at  the  place  appointed, 
recover  the  full  value  of  the  article,  and  leave  the  defendant 
to  sell  or  use  or  dispose  of  the  article  at  his  pleasure  ;  and  for 
the  reason,  in  addition  to  that  already  stated,1  that  the  article 
thus  manufactured  for  a  particular  person,  or  according  to  a 
particular  pattern,  or  for  a  particular  use,  may  be  of  compar- 
atively little  value  to  anybody  else,  or  for  any  other  use  or 
purpose ;  but  this  class  of  cases  are  recognized  as  excep- 
tions to  the  general  rule,  which  is  to  be  applied  in  the  sale  of 
ordinary  goods  or  merchandise  which  have  a  fixed  market 
value." 

To  this  lucid  exposition  it  should  be  added,  that  other  con- 
siderations operate  in  favor  of  this  class  of  exceptions  ;  such 
as  the  care  and  annoyance  to  which  a  seller  is  exposed  who 
has  the  burden  of  either  forcing  into  the  market  at  once  an 
article  which  requires  time  and  special  opportunity  for  dis- 
posal at  a  fair  valuation,  or  else  of  watching  and  waiting  for 
customers  who  may  never  appear;  also  the  possible  hope 
that  the  buyer  may  finally  conclude  to  take  what  ought  to  be 
worth  more  to  him  than  to  any  one  else ;  and  the  likelihood, 
moreover,  that  the  property  is  not  of  a  character  to  perish  or 
deteriorate  meanwhile.  The  reason  of  the  exception,  on  the 
whole,  then,  appears  to  be,  the  parties'  mutual  interest  in 
averting  the  sacrifice  of  an  article  not  in  general  market  de- 
mand, and  yet  of  much  use  to  special  individuals,  on  the  one 

1  Referring  to  the  fact  of  its  being  to  order  than  to  supply  goods  already 
rather  a  contract  to  make  something  existing. 
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hand,  and  the  injustice,  on  the  other,  of  requiring  the  seller, 
rather  than  the  delinquent  buyer,  to  make  an  advantageous 
re-sale  ;  and  in  this  lies,  we  conceive,  the  proper  limitation 
of  the  exception.1 

§  522.  Choice  of  Remedies  for  Breach  in  Local  Practice.  — 
But  in  New  York  the  seller's  privileges  in  case  of  the  buyer's 
non-acceptance  are  more  broadly  announced  ;  and  his  remedy 
to  sue  for  and  recover  the  whole  contract  price,  leaving  the 
buyer  to  sell  the  thing  as  he  can,  is  put  as  available,  not  by 
way  of  exception,  but  as  a  general  alternative.  The  seller, 
in  any  case,  is  thus  given  the  choice  between  these  three 
remedies :  (1st.)  To  sell  the  thing  on  behalf  of  the  purchaser 
upon  notice,  and  recover  the  difference  between  the  contract 
price  and  that  realized  on  the  sale.  (2d.)  To  retain  the  thing 
as  his  own,  and  recover  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  delivery. 
(3d.)  To  hold  the  property  for  the  purchaser,  and  recover  of 
him  the  entire  purchase-money.2  If  he  elects  this  last  remedy, 
he  holds  the  property  as  a  sort  of  trustee  for  the  defaulting 
buyer,3  but  apparently  with  very  little  obligation  to  regard 
such  buyer's  interest ; 4  and  we  may  well  suppose,  not  only 
that  he  is  obliged  to  give  it  up  upon  receiving  payment  of 
the  proper  price  afterwards,  but  likewise  that  he  should 
do  nothing  towards  obstructing  the  buyer  in  disposing  of 
the  thing  to  some  third  party  under  these  untoward  circum- 
stances ;  for  the  law  will  not  allow  even  the  delinquent  party 

1  On  this  principle,  the  refusal  of    seller  is  put  to  his  election,  once  and 
a  buyer  to  accept  a  water-wheel  manu-    for  all,  between  these  remedies.   West- 
factured  to  order,  was  held  to  justify    fall  v.  Peacock,  63  Barb.  209. 

the  manufacturer  in  suing  for  the  full  8  See  Church,  C.  J.,  in  Hayden  v. 

contract  price,  in  Bookwalter  v.  Clark,  Demets,  supra. 

10  Fed.  Rep.  793.    In  such  a  case,  ob-  *  To  use  the  latest  judicial  expres- 

served  the  court,  it  seems  more  just  sion,  the  seller  thus  "  abandons  "  the 

and   equitable   that  the   loss   and  in-  property  and  treats  it  as  the  buyer's, 

convenience   of  having  such    a  cum-  suing  the  latter  party ;  and  even  though 

brous    article   left   on    hand   for  sale  the  goods  be  perishable  (hops:  for  in- 

should  fall  upon  the  party  who  is  in  stance),  the  seller  is  not  bound  to  sell 

fault  in  fulfilling  the  contract  on  his  them  on  the  buyer's  account.     Hunter 

part.     Ib.  v.  Wetsell,  84  N.  Y.  649,  per  Finch,  J. 

2  Dustan  v.  McAndrew,  44  N.  Y.  72 ;  As  to  computing  damages  aa  of  time 
Hayden  v.  Demets,  53  N.  Y.  526 ;  Hun-  of  default  in  such  case,  see  44  Mich, 
ter  v.  Wetsell,  84  N.  Y.  549.    But  the  218. 
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to  a  contract  to  be  recklessly  exposed  by  the  other  to  a  loss 
greater  than  naturally  results  from  the  breach. 

So,  too,  in  certain  other  States,  is  the  seller  permitted  to 
elect  among  at  least  two  remedies  in  such  cases ;  he  may 
treat  the  thing  as  his  own,  and,  if  its  market  value  at  the 
time  of  the  breach  is  less  than  the  contract  price,  sue  to 
recover  the  difference ;  or  sell  the  thing  and  sue  to  recover 
the  deficiency  between  the  market  price  and  that  promised 
under  the  contract.1 

§  523.  Rule  under  a  Part  Delivery.  —  The  seller  should  not 
be  allowed  to  gain  instead  of  losing  by  the  buyer's  default ; 
and  if  suit  is  brought  upon  a  contract  for  the  sale  and  deliv- 
ery of  goods,  where  only  a  portion  of  the  goods  have  been 
delivered  and  part  payment  has  been  made,  and  the  buyer 
refuses  to  receive  and  accept  the  residue  when  tendered,  the 
seller  can  recover  only  nominal  damages,  provided  the  unde- 
livered portion  exceeds  in  value  the  unfunded  balance  of 
the  purchase  price.  But  the  delivery  of  a  portion  only  of 
the  goods  agreed  to  be  furnished  under  an  entire  contract 
may  be  so  accepted  and  appropriated  by  the  buyer  for  his 
own  benefit,  as  to  entitle  the  seller,  where  he  is  not  at  fault, 
to  recover  the  reasonable  worth  of  the  goods  delivered,  not 
exceeding  the  contract  price.2 

One  who  delivers  a  portion  only  of  a  certain  quantity  of 
chattels  agreed  to  be  delivered  in  a  certain  time,  is  allowed, 
in  modern  practice,  to  recover  the  value  of  the  amount  de- 
livered, accepted,  and  used  for  the  buyer's  benefit,  subject 
to  a  recoupment  of  the  damages  occasioned  by  a  failure  to 
deliver  the  whole.3 


1  Cullen  v.  Bimra,  37  Ohio  St.  236. 
See  next  c.  as  to  re-sale.     In  Illinois  he 
may  hold  the  goods  for  the  purchaser, 
at  his  election.     Bagley  v.  Findlay,  82 
III.  524. 

2  Wilson  v.  Wagar,  26  Mich.  452. 
See  Christiancy,  C.  J.,  ib.,  as  to  the 
buyer's  right  to  recoup  his  damages  for 
breach  of  the  contract  in  cases  of  part 
performance.     And  see  Bartholomew 
v.  Marwick,  16  C.  B.  N.  s.  710 ;  Avery 
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v.  Willson,  81  N.  Y.  341.  In  Wayne's 
Steam  Co.  v.  Morewood,  46  L.  J  Q.  B. 
746,  the  buyer's  interest  was  regarded, 
where,  under  a  contract  for  part  de- 
liveries, the  seller  delivered  inferior 
goods,  and  then  sued  before  the  expira- 
tion of  the  time  of  credit. 

As  to  a  buyer's  right  to  recoup 
damages  when  sued,  see  further,  c.  16, 
post. 

8  Flanders  v.  Putney,  58  N.  H.  358. 
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§  524.  Rule  of  Liquidated  Damages  under  an  Agreement. — 
Parties  concerned  in  a  sale  may  agree  in  advance  as  to  the 
amount  of  damages  which  shall  be  payable  in  case  of  a  breach  ; 
in  which  case  the  damages  are  to  be  assessed  in  pursuance 
of  the  agreement,  notwithstanding  substantial  damages  may 
be  thereby  awarded  where  the  law  would  have  given  merely 
a  nominal  sum.1  But  penal  and  liquidated  damages  under  a 
contract  are  to  be  distinguished ;  and  courts  incline,  in  cases 
of  doubt,  to  the  former  construction.2 

§  525.  Personal  Action  for  Price  where  Property  has  passed 
from  Seller  to  Buyer.  —  (2d.)  Where  the  transfer  of  prop- 
erty has  fully  taken  place.  In  the  event  of  an  out-and-out 
transfer  of  title,  which  carries  property  right,  full  posses- 
sion, and  possessory  rights,  to  the  buyer,  the  seller  cannot 
sue  in  a  special  capacity,  but  is  left  in  the  position  of  a 
mere  creditor.  Nothing  remains  but  for  him  to  sue  for  his 
price ;  attaching,  it  may  be,  on  mesne  process  or  on  execu- 
tion, as  the  local  practice  may  permit  other  creditors  to  do 
in  actions  of  contract ;  taking  his  place  with  other  creditors 
to  obtain  a  dividend  if  the  buyer  goes  into  bankruptcy  ;  but, 
at  all  events,  with  no  better  hold  upon  the  goods  he  has  sold 
than  any  other  general  creditor  of  the  buyer.  For  the  goods 
are  now  the  buyer's,  and  part  of  his  general  assets  ;  and 
rights  and  remedies  go  accordingly.  And  herein  is  seen  the 
disadvantage  of  selling  on  credit,  and  knowingly  parting 
with  one's  own  goods  before  payment ;  taking  the  buyer's 
promise  to  pay  in  lieu  of  the  cash.  The  seller,  being  thus 
driven  to  sue  as  for  breach  of  a  promise  to  pay,  may  recover 
in  a  personal  action  the  price  promised ;  to  which  would 
fairly  be  added  interest,  and  the  costs  of  suit,  as  the  ordinary 
limit  of  damages.3 

§  526.  But  Rights  under  Security  remain ;  Conditional  De- 
livery, etc.  —  But  such  rights  as  the  seller  may  possibly  have 

1  See  Matthews  v.  Discount  Corpora-  Story  Sales,  §§  236,  441.    As  to  the 
tion,  L.  R.  4  C.  P.  228.  proper  counts  in  an  action  where  the 

2  See  Jemmison  v.  Gray,  29  Iowa,  price  was  to  be  payable  partly  in  money 
637,  647.  and  partly  in  chattels,  see  Cummings 

8  Benj.  Sales,  bk.  6,  pt.  1,  c.  1,  §  2 ;    v.  Dudley,  60  Cal.  383. 
Martindale    v.   Smith,   1    Q.  B.   395; 
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reserved  by  taking  security  for  the  price  are  still  available 
to  him,  though  from  this  point  he  is  viewed  rather  as  a  cred- 
itor than  a  seller ;  and  furthermore,  delivery  upon  a  condition 
inconsistent  with  vesting  full  title  in  the  buyer,  so  long  as  it 
remains  unfulfilled,  leaves  the  seller  a  hold  and  remedies  in 
rem  accordingly.  The  law  of  England  and  America,  as  we 
shall  hereafter  see,  supplements  the  seller's  lien  by  the  right 
of  stoppage  in  transitu  ; l  but  it  does  not,  like  the  civil  law, 
go  to  the  extent  of  justifying  the  seller  in  suing,  upon  the 
buyer's  default,  as  for  rescission  of  the  contract,  where  no 
such  right  had  been  expressly  reserved.2  The  possession 
acquired  by  the  buyer,  which  thus  puts  the  seller  to  his 
personal  action  for  breach,  is  a  possession  with  the  seller's 
consent;  for,  of  course,  wrongful  possession,  though  peace- 
ably acquired,  before  payment,  cannot  be  set  up  to  defeat  the 
seller's  remedies  against  the  goods,  but,  on  the  contrary,  gives 
him  the  choice  to  sue  for  the  money,  or  bring  trespass.3 

§  527.  Form  of  Action  for  Goods  sold  and  delivered.  — 
Where  the  transfer  to  the  delinquent  buyer  was  completed, 
the  seller  sues  for  his  price  on  the  common-  counts  for  goods 
sold  and  delivered;  not,  as  in  the  former  case,  specially  for 
their  non-acceptance.4  But  a  special  declaration  is  requisite, 
where  payment  was  to  be  wholly  or  in  part  by  bill  or  note ; 
and,  where  the  buyer  has  given  a  bill  in  payment,  the  seller 
must,  in  absence  of  fraud,  wait  until  it  matures  before  suing 
for  his  price,  and  must  account  for  the  paper  if  dishonored.5 
So,  where  credit  was  given,  he  must  wait  until  the  time  ex- 
pires.6 But  where  the  buyer  deals  fraudulently,  as  by  giving 
notice  on  a  sale  for  credit  partially  executed  that  he  will  not 
carry  it  out,  while  retaining  the  goods  sent,  the  seller  is 
permitted  to  sue  at  once  upon  such  a  state  of  affairs.7  In 

1  Infra,  c.  14.  6  Ib. ;  Keller  u.  Strasburger,  23  Hun, 

2  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2.  625. 

3  Riley  v.   Wheeler,    42    Vt.    528;  7  Bartholomew  v.  Marwick,  15  C.  B. 
Noy  Max.   87 ;    Story   Sales,   §§  430,  N.  s.  711.     Cf.  Wayne's  Steam  Co.  v. 
431  Morewood,  46  L.  J.  Q.  B.  746.    And  see 

*  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2;  Charnberlin  v.  Perkins,  55  N.  H.  237. 

Story  Sales,  §  441.  So,  too,  if  a  security  were  furnished, 

6  Benj.  Sales,  bk.  5,  pt.  1,  c.  1,  §  2 ;  there  might,  semble,  be  a  right  to  en- 

supra,  §  420 ;  Story  Sales,  §§  442-444.  force  the  security  notwithstanding  the 
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suing  for  the  price  of  goods  sold  and  delivered,  the  seller 
should  prove  delivery  at  the  place  agreed,  and  full  perform- 
ance on  his  part ;  but  he  need  not  show  acceptance  by  the 
buyer.1 

§  528.  Action  where  Property  has  passed  but  not  Possession  ; 
Lien  Advantages  to  be  considered.  —  Of  the  seller's  damages  in 
the  intermediate  case,  where  the  right  of  property  with  risks 
of  ownership  has  passed  to  the  buyer  by  the  completion  of  the 
bargain,  and  yet  the  goods  remain  on  the  seller's  hands  with 
delivery  of  possession  unsurrendered,  the  books  make  little 
or  no  special  mention.  Yet  here  the  title  to  the  goods  has 
passed,  not  in  its  fullest,  but  only  in  a  partial,  sense.  The 
proper  count  would  here  be  that  of  goods  bargained  and  sold  ; 
and  the  rule  of  damages  appears  not  unlike  that  where  goods 
are  sold  and  delivered ;  namely,  that  the  seller  shall  recover 
the  contract  price  of  the  goods.2 

But  the  lien  advantages  which  the  seller  further  enjoys 
under  his  continued  possession  in  this  intermediate  case  may 
be  studied  in  the  succeeding  chapters. 


credit,  21  Minn.  374 ;  c.  16,  post ;  supra, 
§526. 

1  Nichols  v.  Morse,  100  Mass.  523. 
And  see  McCormick  v.  Hamilton,  23 
Gratt.  561 ;  supra,  §  523. 

2  See  Gordon  v.  Norris,  49  N.  H.  376, 
which   discusses  this  subject;  Sedgw. 
Damages,  5th  ed.  312;   Thompson  i>. 
Alger,  12  Met.  428 ;  Ballentine  v.  Rob- 
inson, 46  Penn.   St.   177 ;    Ganson  v. 
Madigan,  13  Wis.  67;  Orr  v.  Bigelow, 
14  N.  Y.  656.     So  in  Benj.  Sales,  bk. 
5,  pt.  1,  c.  1,  §  2,  the  seller's  damages 
are    thus    stated    in    general     terms, 
"  where    the    property    has    passed," 
without  distinguishing  between  goods 


bargained  and  sold  and  goods  sold  and 
delivered.  See  c.  13,  where  the  seller's 
remedies  in  rem  are  more  fully  dis- 
cussed. 

So  much  uncertainty  attends  the 
issue  of  a  completed  transfer  of  prop- 
erty in  a  chattel  from  seller  to  buyer, 
that  it  seems  highly  desirable,  in  local 
practice  acts,  to  permit  of  suits  by  the 
seller  for  breach  of  the  contract  of  sale, 
with  alternative  counts,  to  meet  either 
theory  whenever  the  buyer  refuses  to 
take  the  goods ;  damages  being  award- 
ed, according  to  the  circumstances, 
whether  by  way  of  contract  price  or 
indemnity. 
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CHAPTER  XIII. 


SELLER  S   GENERAL  REMEDIES   AGAINST   THE   GOODS. 

§  529.  Re-sale,  Lien,  and  Stoppage  in  Transitu  the  Subjects 
for  Consideration.  —  The  last  chapter,  in  setting  forth  the  sell- 
er's remedies  by  personal  action  against  the  delinquent  buyer, 
drew  a  distinction  between  those  cases  where  the  property 
transfer  has  been  made  and  those  where  it  has  not.  In  pur- 
suing this  subject  still  further,  with  reference  to  the  seller's 
remedies  against  the  goods  where  the  title  has  not  passed 
out  of  him,  we  shall  presently  treat  (1)  of  re-sale,  (2)  of  lien, 
and  (3)  of  stoppage  in  transitu. 

§  530.  Unpaid  Seller's  Rights  as  Possessor  where  Property 
has  passed.  —  But  to  speak  first  more  generally  of  the  unpaid 
seller's  rights  as  possessor  of  goods  whose  property  has  passed 
out  of  him.  We  have  perceived  that  as  a  full  transfer  of 
title  involves  the  right  of  possession  and  actual  possession,  as 
well  as  the  right  of  property,1  so  there  may  be  an  intermedi- 
ate case  where  the  seller  has  sold  the  thing  so  as  to  carry 
over  the  right  of  property  to  the  buyer,  and  yet  has  not  de- 
livered possession.  Now,  it  is  with  reference  to  this  inter- 
mediate case  —  where,  on  the  one  hand,  the  seller  is  no  more 
an  owner  with  power  to  sell  over  to  a  new  customer,  and  yet, 
on  the  other,  keeps  the  goods  in  his  possession,  so  as  easily  to 
balk  the  present  customer  of  his  full  enjoyment  —  that  the 
law  of  sales  is  in  perplexity  as  to  remedies.  I  have  sold  you 
a  specific  bale  of  cotton  or  a  herd  of  cattle ;  and  we  admit 
that  the  loss  falls  upon  you  if  the  bale  be  burnt  up  or  some 
of  the  cattle  perish  before  you  acquire  custody,  because  you 
have  the  property  therein.  But,  supposing  you  make  de- 
fault in  payment  before  I  part  possession,  must  I  sue  for 
damages  as  my  sole  recourse  for  redress  ?  Is  it  not  hard,  if, 

i  Supra,  §§  2,  3. 
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with  the  chattels  still  under  my  control,  I  cannot  make  them 
the  means  of  indemnifying  myself  against  loss  upon  your 
breach  of  contract  ?  Here  the  common  law  by  subtle  con- 
trivance manages  to  help  the  seller,  who  has  substantial  jus- 
tice on  his  side.  This  contrivance  is  the  recognition  of  a  lien 
in  the  seller  for  his  price,  so  long  as  he  does  not  part  with 
the  goods ;  in  aid  of  which  comes  the  right  of  stoppage  in 
transitu. 

§  531.  Nature  of  the  Lien  Right  here  conceded  to  the  Seller. 
^-This  lien  right  is  efficacious  for  most  practical  purposes. 
But,  as  the  theory  of  a  lien  right  is  that  the  seller  does  not  yet 
mean  to  surrender  his  possession,  there  come  the  questions, 
Does  this  lien  right  exist?  or  has  the  seller  any  kind  of  a  legal 
hold  upon  the  goods  still  in  possession  ?  if  he  has  once  waived 
this  right,  and  subsequent  developments  make  it  for  his  in- 
terest to  withdraw  the  waiver,  and  insist  upon  maintaining 
his  right  in  rem.  Thus,  if  the  sale  above  instanced  were 
plainly  on  credit,  instead  of  for  cash  on  delivery,  am  I,  as 
seller,  without  a  legal  remedy  in  rem,  because  of  my  waiver 
of  a  price  down,  notwithstanding  I  learn  that  the  buyer  has 
become  insolvent  before  he  has  taken  the  bale  of  cotton  or 
the  herd  of  cattle  out  of  my  custody  ? 

The  main  question  is  answered  favorably  to  the  unpaid  seller; 
though,  in  practice,  numerous  difficulties  will  occur  in  apply- 
ing a  principle  so  obviously  just.  Bayley,  J.,  in  1825,  stated 
the  seller's  right  as  something  more  than  a  possessory  lien. 
"  The  vendor's  right  in  respect  of  his  price,"  he  says,  "is  not 
a  mere  lien  which  he  will  forfeit  if  he  parts  with  the  posses- 
sion, but  grows  out  of  his  original  ownership  and  dominion. 
If  goods  are  sold  on  credit,  and  nothing  is  agreed  on  as  to 
the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession  ;  and  the  right  of  possession  and 
the  right  of  property  vest  at  once  in  him.  But  his  right  of 
possession  is  not  absolute :  it  is  liable  to  be  defeated  if  he 
become  insolvent  before  he  obtains  possession.  If  the  seller 
has  despatched  the  goods  to  the  buyer,  and  insolvency  occur, 
he  has  a  right,  in  virtue  of  his  original  ownership,  to  stop 
them  in  transitu.  Why?  Because  the  property  is  vested 
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in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any  acci- 
dent ;  but  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats 
that  right."  * 

In  later  English  cases,  the  seller's  right  of  retention  has 
been  conceded,  while  the  court  inclined  against  regarding  the 
case  as  one  strictly  of  lien,  but  rather  as  something  analo- 
gous to  the  seller's  right  of  stoppage  in  transitu.2  But  Lord 
Campbell  emphatically  repudiated  in  the  House  of  Lords 
any  supposed  analogy  between  this  right  and  that  of  stoppage 
in  transitu.  "  That  doctrine,"  he  says,  "  appears  to  me  to 
have  no  more  bearing  on  this  case  than  the  doctrine  of  con- 
tingent remainders ; "  and  he  proceeds  to  state,  that,  in  his 
opinion,  it  was  clearly  the  revival  of  the  lien  which  entitled 
the  vendor  to  exercise  his  right  where  the  sale  was  made  a 
waiver  of  lien,  and  the  buyer  afterwards  proved  insolvent.3 
Furthermore,  it  has  been  said  that  the  seller's  right  to  thus 
retain  the  goods  for  security  is  not  properly  a  lien,  but  a 
special  interest  growing  out  of  his  original  ownership,  inde- 
pendent of  the  actual  possession,  and  consistent  with  the 
property  being  in  the  buyer.4 

§  532.  The  Same  Subject.  —  In  this  country,  where  the 
right  is  likewise  admitted,  the  ground  on  which  the  rule  rests 
has  sometimes  been  stated  still  differently.  Chief  Justice 
Shaw  was  of  the  opinion  that  the  waiver  of  a  price  lien  is  only 
a  conditional  one.  To  quote  his  own  words :  "  The  law  in 
holding  that  a  vendor,  who  has  thus  given  credit  for  goods, 
waives  his  lien  for  the  price,  does  so  on  one  implied  con- 
dition ;  which  is,  that  the  vendee  shall  keep  his  credit  good."5 
But  some  other  American  courts  appear  to  favor  this  right  as 
analogous  to  stoppage  in  transitu.® 


1  Bloxam  v.  Sanders,  4  B.  &  C.  941 ;         5  Arnold  v.  Delano,  4  Gush.  33. 
Bloxam  v.  Morley,  4  B.  &  C.  951.  6  White  v.  Welsh,  38  Penn.  St.  396. 

2  Crompton,  J.,  in  Griffiths  v.  Perry,  And  see  Thompson  U.Baltimore,  &c. 
1  E.  &  E.  680.  R.  R.  Co.,  28  Md.  396  ;  Southwestern 

8  McEwan  v.  Smith,  2  H.  L.  Gas.  Freight  Co.  v.  Stanard,  44  Mo.  71 ; 

309.  And  see  Benj.  Sales,  bk.  5,  pt.  1,  Clark  v.  Draper,  19  N.  H.  419 ;  Hull  v. 

c.  2 ;  Story  Sales,  §  290.  Hull,  48  Conn.  250. 

*  Dodsley  v.  Varley,  12  Ad.  &  E.  632. 
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The  principle,  whatever  be  its  origin  and  foundation,  to 
which  these  and  similar  cases  point,  is,  that,  so  long  as  the 
seller  keeps  actual  possession  of  the  goods,  he  may  treat  them 
as  security  for  his  price,  and  thus  avert  disaster  from  the 
buyer's  bankruptcy  or  insolvency  ;  any  previous  agreement 
to  waive  his  usual  lien  being  presumed  to  have  contemplated 
a  continued  ability  to  pay,  on  the  buyer's  part,  up  to  the  time 
of  receiving  possession  and  a  full  title.1 

§  533.  Lien  Right  as  between  Unpaid  Seller  and  Insolvent 
Buyer.  —  The  nature  and  extent  of  an  unpaid  seller's  claim 
on  the  goods  he  holds,  under  the  present  circumstances,  com- 
mand special  attention  in  the  English  courts.  We  may  first 
view  the  controversy  as  between  the  unpaid  seller  and  the 
bankrupt  or  insolvent  buyer  or  his  assignees,  which  is  the 
simplest  case.  It  was  decided,  as  early  as  1825,  that  the  as- 
signees of  an  insolvent  buyer  are  not  entitled  to  sue  in  trover 
the  unpaid  seller  who  has  the  goods  still  in  his  own  ware- 
house, notwithstanding  the  sale  was  on  credit.2  In  1833,  Miles 
v.  Gorton  affirmed  the  same  rule  as  between  the  seller  and 
the  bankrupt  buyer's  assignees,  although  the  seller  kept  the 
goods  in  his  warehouse,  by  way  of  bailment,  at  the  charge  of 
the  buyer.3  A  still  stronger  case  was  Townley  v.  Crump, 
decided  in  1836,  where  the  seller  had  actually  given  to  the 
buyer  an  invoice  describing  the  goods  and  a  delivery  order 
which  stated  distinctly,  "  We  hold  to  your  order"  the  prop- 
erty in  question,  rent  free  for  two  months.  But,  while  giving 
this  delivery  order  and  invoice,  the  seller  took  in  return  the 
buyer's  acceptance  at  three  months,  which  became  dishonored 
on  maturity  by  reason  of  the  buyer's  insolvency:  where- 


i  See  Story  Sales,  §§287,  398  ;  Benj. 
Sales,  bk.  6,  pt.  1,  c.  2.  Where  one  sells 
land  for  cotton  to  be  afterwards  de- 
livered, he  has  no  lien  on  the  land  for 
performance.  The  non-delivery  creates 
no  debt,  but  only  an  injury  sounding 
in  damages  which  equity  will  not  liqui- 
date and  then  declare  a  lien  to  pay 
them.  Harris  v.  Hanie,  37  Ark.  348. 
It  is  here  observed  (speaking  more  par- 
ticularly of  liens  upon  land)  that  a 


vendor's  lien  arises  to  secure  the  pay- 
ment of  purchase-money,  but  not  to 
secure  the  performance  of  an  act  whose 
non-performance  would  make  a  claim 
for  unliquidated  damages. 

2  Bloxam  v.  Sanders,  4  B.  &  C.  941  ; 
Bloxam  v.  Morley,  4  B.  &  C.  951. 

8  Miles  v.  Gorton,  2  C.  &  M.  504; 
Townley  v.  Crump,  4  Ad.  &  E.  58; 
Grice  v.  Richardson,  3  App.  CM. 
319. 
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upon  the  seller,  who  was  still  warehouse-keeper,  and  had  not 
parted  with  the  goods,  claimed  the  right  to  hold  them  for  the 
buyer's  default.  The  local  trade  usage  was  for  the  seller  of 
goods  in  warehouse  to  hand  a  delivery-order  to  the  buyer  by 
way  of  delivering  the  goods.  The  court  decided,  that  as  be- 
tween the  original  seller  and  buyer  —  no  third  party's  rights 
having  intervened — the  former  had  not  lost  his  hold  upon  the 
goods  by  the  mere  fact  of  giving  the  latter  a  delivery-order 
while  retaining  the  goods  as  custodian,  though  credit  was 
given.1. 

In  conformity  with  this  doctrine,  it  is  further  decided,  that 
where  the  buyer's  paper  is  dishonored  on  maturity,  and  he 
goes  into  bankruptcy,  and  the  seller  thereupon  refuses  to 
make  delivery  under  the  contract,  the  buyer's  assignees  can  be 
no  better  off  in  respect  of  damages  than  the  buyer  himself 
would  have  been  ;  and  that  at  most  they  can  recover  no  more 
than  the  possible  difference  between  the  contract  price  and 
the  market  price,  if  the  seller  chooses  to  retain  the  goods.2 
Nor  matters  it,  as  to  the  seller's  right  to  thus  secure  himself, 
that  the  sale  was  an  executory  contract  to  supply  goods  in- 
stead of  the  bargain  for  specific  chattels.3  Upon  the  whole, 
the  unpaid  seller's  remedy  against  the  goods  remaining  in  his 
custody,  be  it  in  the  capacity  of  seller  still  or  only  of  bailee, 
remains  unimpaired  until  he  makes  actual  delivery  ;  and,  even 
if  he  gives  a  delivery-order  upon  his  own  warehouseman  or 
bailee  who  holds  them  in  custody,  he  may  countermand  that 
order,  notwithstanding  its  indorsement  by  the  buyer,  until 
such  bailee  attorns  over.4 

§  534.    The  Same  Subject.  —  The  English  Chancery  Court 


1  Townley  v.  Crump,  4  Ad.  &  E.  58.  done  all  that  he  was  bound  to  do  in 

"  It  is   impossible,"  says    Mr.   Benja-  performance  of  his  contract  before  the 

min,  "  to  imagine  a  clearer  case  than  buyer's  insolvency,  and  that  he  could 

this    of    the    vendor's     agreement    to  have  maintained  an  action  for  goods 

change   the   character  of   his   posses-  sold  and  delivered."     Benj.  Sales,  bk. 

sion  into  that  of  a  bailee  for  the  buyer ;  5,  pt.  1,  c.  2. 

but  this  sort  of  delivery  was  not  al-         2  Valpy  v.  Oakeley,  16  Q.  B.  941 ; 

lowed  so  to  operate  as  to  force  the  ven-  Griffiths  v.  Perry,  1  E.  &  E.  080. 
dor  to  give  up  the  goods  to  the  buyer's          3  Griffiths  v.  Perry,  supra. 
assignees  in  bankruptcy.     Yet  it  can-         4  McEwan  v.  Smith,  2  H.  L.  Cas. 

not  be  doubted   that  the  vendor  had  309. 
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on  appeal  lately  reaffirmed  the  doctrine  of  the  unpaid  sell- 
er's lien  under  a  somewhat  novel  state  of  facts.  A  contract 
for  the  purchase  of  rails  stipulated  that  payment  should 
be  made  "by  buyer's  acceptance  of  seller's  drafts  at  six 
months'  date  against  inspector's  certificate  of  approval,  and 
wharfinger's  certificate  of  each  500  tons  being  stacked  and 
ready  for  shipment."  Certificates  were  delivered  in  ex- 
change for  the  buyer's  acceptances  of  bills :  the  seller  negoti- 
ated the  bills,  and  the  plaintiff  advanced  money  to  the  buyer 
on  the  faith  of  the  certificates.  The  buyer  became  insolvent, 
the  acceptances  were  dishonored,  and  the  seller  claimed  to 
hold  the  rails  as  his  own.  It  was  decided  that  the  seller's 
lien  was  good,  notwithstanding  the  plaintiff's  loan  by  way  of 
pledge  to  the  buyer.1  Here  the  question  was  one  of  legal 
rights  under  the  contract ;  and  the  case  was  to  be  tried  as  it 
would  have  been  tried  in  an  action  of  trover  at  law,  in  case 
the  purchaser,  or  the  purchaser's  assignee,  had  brought  such 
an  action.  The  plaintiff,  being  only  an  equitable  mortgagee, 
a  mortgagee  by  deposit,  could  not  have  brought  it  in  his  own 
name ;  and  therefore  the  question  was  one  of  legal  right. 
No  third  person's  rights  had  intervened.  The  bargain  in 
question  was  for  payment  by  a  buyer's  acceptance  of  a  seller's 
drafts.  "  Whoever  heard  of  such  a  thing  in  a  mercantile  con-  . 
tract,"  says  Sir  G.  Mellish,  L.  J.,  "  when  it  is  said  that  pay- 
ment is  to  be  made  by  buyer's  acceptance  of  seller's  drafts, 
that  if  the  acceptance  was  dishonored,  the  right  to  sue  under 
the  original  contract  did  not  revive?  ...  No  doubt,  if  the 
buyer  does  not  become  insolvent,  that  is  to  say,  if  he  does 
not  openly  proclaim  his  insolvency,  then  credit  is  given  by 
taking  the  bill,  and  during  the  time  that  the  bill  is  current 
there  is  no  vendor's  lien,  and  the  vendor  is  bound  to  deliver. 
But  if  the  bill  is  dishonored  before  delivery  has  been  made, 
then  the  vendor's  lien  revives ;  or  if  the  purchaser  becomes 
openly  insolvent  before  the  delivery  actually  takes  place, 
then  the  law  does  not  compel  the  vendor  to  deliver  to  an 
insolvent  purchaser.  .  .  .  The  case  is  the  simple  ordinary 

1  Gunn  v.  Bolckow,  L.  R.  10  Ch.  491,  reversing  the  Vice-Chancellor's  de- 
cree (1875). 
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case  of  a  vendor  who  has  sold  goods  upon  credit,  and  before 
the  time  has  arrived  for  the  delivery  of  them  the  purchaser 
has  become  insolvent,  and  has  given  notice  to  all  the  world 
and  to  his  creditors  that  he  is  insolvent.  The  vendor  cannot 
rescind  the  contract,  according  to  the  late  decisions,  but  he 
is  entitled  to  say,  I  will  not  deliver  the  goods  until  I  get  ac- 
tual payment."  In  the  same  case  it  was  further  held  that  it 
makes  no  difference  that  the  seller  has  negotiated  the  bills, 
because  he  has  no  security  on  the  bills,  and  there  is  no  third 
party  to  them.1 

The  doctrine  in  this  country,  though  not  developed  so  fully, 
tends  in  the  same  direction.  The  seller  of  goods  is  held  to 
have  the  right  to  refuse  or  countermand  the  final  delivery, 
if  the  buyer  prove  insolvent,  so  long  as  the  goods  remain  in 
his  possession  or  in  the  custody  of  his  agents.2  And  where 
wood  was  marked  off  and  identified,  and  the  purchaser  had 
a  license  to  go  on  the  land  and  take  it,  but  did  not  do  so,  the 
seller,  upon  the  buyer's  insolvency,  was  permitted  to  keep 
possession  of  the  wood  as  security  for  the  price  against  the 
buyer's  assignee  in  insolvency.3  But  whether  the  change  of 
capacity  under  which  the  seller  continues  to  retain  the  goods 
shall  affect  the  issue,  appears  not  yet  to  be  determined.  It 
was  intimated  some  years  ago  by  one  of  our  State  courts 
that  a  constructive  delivery  sufficient  to  defeat  the  unpaid 
seller's  remedy  against  the  goods  might  occur,  where  the 
party  selling  had  acquired  the  character  of  a  bailee  ;  the  case 
being  instanced  of  a  stable-keeper  with  a  horse  to  sell,  who 
makes  a  sale  to  C.  D.,  and  then  transfers  the  horse  to  his 
livery-stable  to  be  kept  for  C.  D.  at  a  stipulated  weekly  hire.4 
But  this  expression  of  opinion,  by  way  of  obiter  dictum,  ante- 
dates some  of  the  most  positive  of  the  English  decisions  above 
noted ;  and  it  is  by  no  means  sure  that  our  American  courts, 
brought  to  the  actual  test,  would  turn  a  constructive  change 
of  possession  and  custody  on  the  seller's  part  to  his  disad- 
vantage, as  against  the  buyer  and  his  assignees,  where  no 

1  Ib.  8  Arnold  v.  Delano,  4  Cush.  33. 

2  White  v.  Welsh,  38  Penn.  St.  396 ;         4  Arnold  v.  Delano,  4  Cush.  33,  per 
Arnold  v.  Delano,  4  Cush.  33.  Shaw,  C.  J. 
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actual  change  had  occurred,  more  readily  than  those  of  Great 
Britain.  For,  after  all,  the  remark  is  just,  that  the  vendor 
still  in  possession  has  a  higher  equity  to  retain  for  the  price 
than  the  assignee  of  a  debtor  who  has  not  paid  for  the  chat- 
tel has  to  claim  it  for  the  general  creditors.1  But  doubtless, 
after  an  attornment  is  once  made  by  the  seller's  agent  or 
bailee  to  the  buyer,  in  conformity  with  the  seller's  direction, 
the  seller's  right  to  detain  under  a  claim  of  lien  is  gone ; 
for  the  seller's  agent,  by  such  attornment,  becomes  the  agent 
of  the  buyer.2 

§  535.  Where  Sale  is  on  Credit,  Delivery  may  be  with- 
held upon  Buyer's  insolvency.  —  Where  the  buyer  becomes 
insolvent  before  the  contract  of  sale  has  become  completely 
performed,  the  unpaid  seller's  right  to  retain  possession 
and  withhold  delivery  is  favorably  regarded ;  and  this  not- 
withstanding credit  for  the  price  may  have  been  agreed 
upon.3 

§  536.  Lien  Right  as  between  Unpaid  Seller  and  the  Buyer's 
Sub-buyer.  —  Now  to  view  the  subject  where  the  controversy 
is  between  the  unpaid  seller  retaining  the  goods  and  a  sub- 
vendee  of  the  buyer.  This  situation  of  things  is  more  em- 
barrassing than  the  former ;  for  it  must  be  admitted  that  the 
equity  of  the  seller  is  less  as  against  a  third  party  who  be- 
comes a  bona  fide  purchaser  for  value  than  where  the  strife 
was  confined  to  the  original  parties  and  their  representatives. 
But  the  English  cases  cover  this  point  likewise  ;  sustaining 
the  seller  in  his  claim  to  keep  the  goods  for  his  better  security, 
so  long  as  he  does  not  by  his  acts  and  conduct  give  his  express 
or  implied  assent  to  the  sub-sale.  By  merely  indorsing  over 
the  delivery-order  for  goods  which  are  not  yet  surrendered 
to  him,  the  buyer  confers  on  a  third  person  no  greater  rights 
than  he  has  himself ;  that  is  to  say,  no  right  at  all,  as  against 

1  Ib.  And  see  Tuthill  v.  Bogart,  79  Bankrupt  Act,  see  Rockford,  &c.  R.  R. 

N.  Y.  215 ;  Hull  v.  Hull,  48  Conn.  250.  Co.,  Ex  parte,  3  Low.  345. 

58  See  Thompson  v.  Baltimore,  &c.  8  See  Chalmers,  Ex  parte,  L.  R.  8 

R.  R.  Co.,  28  Md.  390  ;  Hildreth  v.  Fitts,  Ch.  289,  a  case  of  delivery  by  instal- 

63  Vt.  584.  As  to  the  slight  advan-  ments  where  part  had  been  delivered ; 

tage  which  the  assignee  had  over  the  sitpra,  §  618 ;  stoppage  in  tramitu,  c.  14, 

bankrupt  himself,  under  the  late  U.  S.  post. 
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the  unpaid  seller  still  in  possession.1  For  the  seller  or  his 
custodian  must  deliver  the  goods,  or  the  custodian  must  at- 
torn in  compliance  with  the  order.2 

§  537.  The  Same  Subject ;  Estoppel  of  the  Seller  by  his  own 
Conduct.  —  But  how  may  the  seller  by  his  acts  and  conduct 
so  sanction  the  sub-sale  as  to  be  estopped  from  asserting  that 
his  price  lien  remains?  Stoveld  v.  Hughes,  decided  in  1841, 
is  instructive  on  this  point.  Timber  sold  by  the  defendants 
to  one  Dixon,  the  original  buyer,  was  marked  with  his  initials 
in  pursuance  of  the  bargain  and  by  mutual  concurrence  of 
the  parties  :  the  timber  was  to  be  delivered  by  the  sellers  at 
a  certain  place  ;  and  for  the  price  Dixon  gave  his  acceptances 
at  three  months,  which,  however,  were  dishonored  at  matu- 
rity, Dixon  going  into  bankruptcy.  Meantime,  and  after  the 
sellers  had  delivered  a  small  portion  of  the  timber,  Dixon  sold 
the  lot  as  it  lay  to  the  plaintiff,  who  paid  him  the  price.  The 
plaintiff  informed  the  defendants  that  he  had  bought  the 
timber  of  Dixon :  they  replied,  "  Very  well,"  and  took  the 
plaintiff  to  their  wharf,  where  the  timber  was  lying.  The 
plaintiff  marked  the  timber  ^with  his  own  initials,  and  told 
the  defendants  to  send  no  more  of  the  timber  to  Dixon ;  to 
which  the  defendants  made  no  objection.  Upon  these  facts 
Lord  Ellenborough  said :  "  If  that  be  not  an  executed  de- 
livery, I  know  not  what  is  so."  And  the  sellers,  though 
unpaid,  were  held  to  have  no  right  in  the  goods  as  against 
the  plaintiff.3  Pearson  v.  Dawson,  a  much  later  decision, 
turned  upon  a  similar  state  of  facts.  A  party  sold  sugar  in 
hogsheads,  and  took  the  buyer's  acceptance  for  the  price. 
The  sugar  remained  in  his  bonded  warehouse,  whence  no 
part  could  be  removed  without  paying  the  government  duties. 
This  buyer  made  a  sub-sale  to  the  plaintiffs  of  twenty  speci- 
fied hogsheads,  and  sent  them  with  a  written  delivery-order 
to  the  original  seller,  who,  upon  inspecting  it,  wrote  in 
pencil  on  his  u  sugar-book  "  the  plaintiffs'  names  opposite  the 
particular  hogsheads,  and  afterwards  gave  such  warehouse 
orders  from  time  to  time,  in  recognition  of  the  sub-buyers' 

1  McEwan  v.  Smith,  2  H.  L.  Gas.         2  See  supra,  §  534. 
309.  3  Stoveld  u.  Hughes,  14  East,  308. 
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title,  as  enabled  them  to  pay  duties  and  take  away  nearly 
one-half  of  the  hogsheads  before  the  original  buyer's  paper 
went  to  protest.  The  original  seller  claimed  a  lien  for  his 
price  on  the  hogsheads  not  already  taken  away  by  the  sub- 
buyers;  but  the  judges  unanimously  agreed  that  he  could 
not  hold  them  for  what  the  original  buyer  still  owed  him, 
after  having  so  recognized  the  delivery-order  and  the  sale  to 
the  sub-buyers.1 

§  538.  The  Same  Subject;  Lien  otherwise  Good  against  Sub- 
buyer.  —  But,  on  the  other  hand,  the  unpaid  seller's  lien 
claim,  even  against  sub-vendees,  is  not  absolutely  defeated 
where  orders  or  other  indicia  of  title  were  procured  by  a  sub- 
buyer  irregularly  and  without  the  seller's  consent.2  Nor,  in 
general,  where  the  sub-buyer  neglects  to  take  actual  or  con- 
structive possession  under  the  sub-sale.3  Nor  can  that  which 
passes  between  third  persons  —  as,  for  instance,  between  the 
sub-vendee  and  one  mistakenly  supposed  to  be  the  original 
seller's  agent  —  be  set  up  as  an  estoppel  to  the  original  seller 
and  owner  himself.4  In  short,  the  unpaid  seller  must,  in 
some  manner,  have  had  the  sub-sale  brought  to  his  notice, 
and  so  acted  with  reference  to  the  new  purchaser,  whether 
by  tacit  acquiescence  or  open  approval,  as  naturally  led  the 
latter  to  conclude  that  all  was  right  in  the  original  transac- 
tion, and  his  own  title  free  from  any  lien  incumbrance  ;  else 
the  seller  ma}'  reassert  his  right  at  any  time  while  the  goods 
remain  in  his  possession  unpaid  for,  and  the  buyer's  credit 
has  become  dishonored. 

§  539.  The  Same  Subject;  Bills  of  Lading,  etc.,  not  here  con- 
sidered ;  Bills  of  Sale.  —  In  what  has  been  said  of  the  seller's 
lien,  we  have  supposed  that  no  statute  intervenes  to  the  con- 
trary ;  also  that  such  documents  as  may  have  passed  by  way 
of  indicia  of  title  between  the  parties  had  no  such  negotiable 
characteristics  as  to  carry  the  rights  of  ownership  necessarily 
to  a  bona  fide  transferee  for  value  when  unaccompanied  by 
the  goods ;  but  that  bills  of  lading  might  operate  to  this 
extent,  because  of  the  peculiar  qualities  conceded  to  such 

1  Pearson  v.  Dawson,  E.  B.  &  E.  448.         *  Dixon  ».  Yates,  5  B.  &  Ad.  813. 

2  Craven  v.  Ryder,  6  Taunt.  433.  *  McEwan  v.  Smith,  2  H.  L.  Caa.  309. 
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instruments,  while  delivery-orders  cannot,  is  sometimes  sug- 
gested.1 The  latest  English  decisions  treat  the  seller  as 
estopped  to  assert  his  lien  against  such  transferee  of  a  docu- 
ment issued  by  the  seller  which  is  by  the  custom  of  trade 
(or  better  still  by  legislation)  or  by  express  contract  treated 
as  negotiable.2  As  to  bills  of  sale,  and  most  other  docu- 
ments of  title,  we  may  add,  that  apart  from  the  effect  of 
modern  local  statutes  to  be  noticed  hereafter  (or  perhaps  of 
express  contract  or  usage),  a  bill  of  sale,  or  document  unac- 
companied by  the  manual  delivery  of  chattels  capable  of  such 
delivery,  is  not  sufficient  evidence  of  title  to  protect  third 
parties  as  against  a  seller  who  is  not  otherwise  estopped  to 
deny  his  title.3 

§  540.  Estoppel  as  to  Third  Parties  further  considered.  — 
The  reason  of  suffering  one's  lien  to  be  defeated  by  third 
parties  on  the  suggestion  of  estoppel,  according  to  the  English 
cases,  is  seen  in  this :  that  the  party  claimant,  by  his  acts 
and  conduct,  b}^  his  express  statements,  or  even  by  his  cul- 
pable silence,  causes  the  third'  party  to  take  a  different  course 
from  what  his  interests  would  have  prompted,  supposing  the 
buyer  from  whom  he  derived  title  had  no  right  to  sell ;  that 
the  original  seller  in  possession,  the  party  of  all  others  whose 
duty  it  was  to  disclose  his  lien  claim,  when  called  upon, — 
thereby  remitting  the  sub-buyer  promptly  to  his  own  reme- 
dies against  a  party  in  failing  circumstances,  —  lulled  him  to 
repose,  and  suffered  him  to  remain  in  his  fancied  security. 
The  principle  is  a  broad  one,  and,  in  the  interests  of  justice, 
may  be  deemed  to  extend  to  general  parties  in  possession  of 
goods  protecting  adverse  claims  which  they  cause  the  other 
party  to  believe  do  not  exist;  thus  inducing  him  to  divert  his 
course  to  his  disadvantage,  while  their  own  interests  could 
not  have  suffered  by  a  true  disclosure  of  the  facts. 

1  See  Lord  Campbell,  in  McEwan  v.         8  Solomons   v.   Chesley,   68  N.   H. 
Smith,   2   H.   L.   Cas.   309 ;    Gunn   v.  238 ;  c.  14,  post,  where  the  latest  Eng- 
Bolckow,  L.  R.  10  Ch.  491  ;  c.  14,  post ;  lish  statutes  (Factors'  Act  of  1877,  &c.) 
Farmeloe  v.  Bain,  1  C.  P.  D.  445.  are  noticed;    Keeler  v.  Goodwin,  111 

2  Merchant  Banking  Co.  v.  Steel  Co.,  Mass.   490;    Voorhis  v.  Olmstead,   66 
6  Ch.  D.  205;  a  case  of  iron  warrants,  N.  Y.  113. 

which  seems  to  come  under  the  pro- 
visions of  the  Factors'  Act  of  1877. 
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The  doubt  is,  however,  as  to  how  far  one  may  be  held 
legally  responsible  for  such  conduct,  where  he  holds  off  as 
though  to  care  for  nobody's  interests  but  his  own,  and  takes 
the  attitude  of  passive  indifference  :  for  the  cases  which 
apply  the  rule  involve  for  the  most  part  an  active  participa- 
tion of  some  sort  in  the  affair  which  so  imperils  the  third 
party's  interests ;  an  encouragement  of  the  latter's  course,  if 
not  expressed  in  so  many  words,  at  least  implied  by  lending 
a  motive  power  in  that  direction.1  To  estop  a  party  by  his 
representation  or  conduct  from  setting  up  his  own  claim 
against  the  other  party  whom  lie  has  misled  or  diverted,  it 
must  generally  appear  that  the  former  knew,  or  ought  to 
have  known,  that  the  latter  would  be  injuriously  misled  in 
consequence  of  such  representation  or  conduct  on  his  part ; 
also  that  the  latter  was  so  misled ;  and,  if  the  intention  to 
mislead  does  not  appear,  the  case  must,  at  all  events,  show 
negligence.2 

§  541 .  The  Same  Subject ;  English  Cases.  —  It  is  proper  to 
distinguish,  in  such  cases,  the  separate  relations  which  the 
seller  may  bear ;  as  concerns  the  original  buyer,  on  the  one 
hand,  and  the  sub-vendee  or  other  third  party,  to  whom  he 
has  made  representations  amounting  to  estoppel,  on  the 
other.  In  Woodley  v.  Coventry,  the  defendants  had  sold  so 
many  barrels  of  flour,  to  be  taken  from  a  larger  quantity ; 
the  buyer  had  obtained  advances  on  the  flour  from  the  plain- 
tiff, giving  him  a  delivery-order ;  the  plaintiff  had  presented 
the  order  to  the  defendants,  who  said,  "  It  is  all  right,"  and 
showed  samples  of  the  flour.  Trover  was  brought  for  the 
flour,  the  original  buyer  having  absconded.  Had  the  contro- 
versy been  between  the  original  buyer  and  seller,  the  defence 
might  have  been  made  that  the  property  had  not  vested  for 
want  of  a  specific  subject-matter,  and  that  trover  was  inap- 
plicable. That  defence  was  here  set  up  ;  but  the  court- 
properly  ruled  it  out,  because  the  material  question  was,  as 

1  See  Benj.  Sales,  bk.  5,  pt.  1,  c.  2 ;  4   H.  &  N.  649;    Manufacturers',  &c. 
Pickard  u.  Sears,  6  Ad.  &  E.475;  Free-  Bank  r.  Hazard,  30  N.  Y.  220 ;  Bahia, 
man  v.  Cooke,  2  Ex.  654.  &c.  R.  R.  Co.,  In  re,  L.  R.  3  Q.  B.  684 ; 

2  Ib. ;   Bigelow   Estoppel,  552-577,  cases  cited  in  sections  following, 
and  cases  cited  ;  Cornish  r.  Abington, 
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between  the  original  seller  and  the  pledgee,  the  present 
parties,  whether  the  former  had  not,  by  their  admission, 
recognized  the  right  of  the  original  buyer  to  dispose  of  so 
many  barrels  in  their  possession.1  The  later  case  of  Knights 
v.  Wiffen  was  decided  upon  a  state  of  facts  quite  similar. 
The  original  seller,  and  defendant  in  the  suit,  said,  on  re- 
ceiving the  sub-vendee's  letter  and  the  delivery-order  for 
barley :  "  All  right :  when  you  get  the  forwarding  note,  I 
will  put  the  barley  on  the  line."  Three  sacks  were  weighed  ; 
but,  by  the  time  the  forwarding  note  was  duly  presented,  the 
original  buyer  had  become  bankrupt.  The  defendant  claimed 
that  no  property  had  passed  as  against  the  sub-vendee,  who 
sued  as  plaintiff  for  conversion  of  the  barley.2  In  both  of 
these  cases  the  original  seller  was  a  warehouseman,  holding  a 
large  quantity  of  which  an  unspecified  portion  was  ordered 
by  the  delinquent  buyer ;  and  the  attempt  was  made  to  retain 
the  property  as  security  for  an  unpaid  price,  as  against  a  sub- 
vendee. 

But  Knights  v.  Wiffen  goes  one  step  further,  in  estopping 
the  original  seller,  than  Woodley  v.  Coventry.  In  the  former 
case  the  plaintiff  had  so  far  relied  upon  the  defendant's  recog- 
nition of  the  sub-sale,  that  he  thereupon  made  an  advance  of 
money ;  which  was  very  clearly  changing  his  own  position 
within  the  rule  of  estoppel.  But  in  the  latter  the  plaintiff, 
in  fact,  paid  the  money  before  he  presented  the  delivery- 
order.  Had,  then,  the  defendant's  recognition  of  the  sub- 
sale  and  delivery-order,  as  all  right  in  this  latter  instance, 
the  effect  of  placing  the  plaintiff  in  a  changed  position,  and 
making  him  a  sufferer  in  consequence  of  the  defendant's 
conduct?  The  court  asserted  emphatically  that  it  had;  for, 
as  Blackburn,  J.,  suggests,  unless  the  defendant  had  acted 
and  said  as  he  did,  the  plaintiff  could  have  gone  at  once  to 
the  buyer  and  demanded  back  his  money,  instead  of  resting 
quietly  until  the  buyer  became  bankrupt.  The  English 
courts,  therefore,  according  to  this  late  exposition  of  doc- 
trine, take  high  ground  as  concerns  estoppel,  and  uphold  the 

1  Woodley  v.  Coventry,  2  H.  &  C.         2  Knights  v.  Wiffen,  L.  R.  5  Q.  T* 
164.  660. 
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third  party's  rights,  not  only  in  case  of  damages  clearly  re- 
sulting as  a  consequence  of  the  possessing  party's  conduct, 
but  wherever  the  third  party  has  been  thereby  induced  to 
abstain  from  pursuing  active  measures  which  might  have 
afforded  him  some  relief. 

§  542.  The  Same  Subject;  American  Cases.  —  In  this  coun- 
try, estoppel,  though  constantly  applied  as  a  legal  doctrine, 
has  been  less  frequently  invoked  in  sale  controversies  between 
unpaid  sellers  in  possession  and  third  parties.  Scudder  v. 
Worster  appears  to  be  at  variance  with  the  English  cases  ;  but 
perhaps  only  on  the  technical  issue,  whether  there  can  be  an 
estoppel  set  up  to  defeat  the  seller's  lien  and  in  aid  of  a  third 
party's  action  of  replevin,  where  the  sale  was,  not  of  specific 
goods,  but  of  an  unspecified  portion,  and  no  appropriation 
has  taken  place  under  either  the  original  sale  or  the  sub-sale. 
The  facts  here  showed  that  the  sellers  had  agreed  to  sell  so 
many  barrels  of  pork  to  the  buyer  upon  the  credit  of  his 
mercantile  paper,  and  gave  a  bill  of  sale  of  the  quantity ; 
that  the  buyer  made  a  sub-sale  to  the  plaintiff,  issuing  a 
delivery-order  for  150  barrels  ;  that  the  plaintiff  thereupon 
gave  the  original  sellers  notice  of  his  purchase,  and  asked 
them  to  hold  the  same  on  storage  for  him,  to  which  they 
assented ;  and  that,  the  original  buyer  becoming  insolvent, 
the  sellers  refused  to  deliver  to  the  plaintiff  barrels  corre- 
sponding to  the  delivery-order.  The  150  barrels  in  contro- 
versy were  removed  from  the  sellers'  storehouse  on  his  writ 
of  replevin.  Upon  these  facts,  the  court  gave  judgment  for 
the  sellers ;  and  as  to  the  point  taken  on  the  plaintiff's 
behalf,  that  the  sellers  were  estopped  to  deny  that  the  150 
barrels  were  the  property  of  the  plaintiff,  it  was  observed  by 
Dewey,  J.,  that,  had  this  been  an  action  to  recover  damages 
for  the  value  of  150  barrels  of  pork,  the  position  might  be 
tenable,  and  the  sellers  estopped  to  deny  the  plaintiff's  prop- 
erty ;  but  it  was  otherwise  with  a  replevin  suit  in  which  the 
plaintiff  claimed  these  150  barrels  as  his  own.  "  To  sustain 
the  former,  it  is  only  necessary  to  show  a  right  to  150  barrels 
generally,  and  not  any  specific  150  barrels  ;  but  to  maintain 
replevin,  the  plaintiff  must  be  the  owner  of  some  specific  150 
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barrels."1  The  assent  of  the  seller  to  the  sub-sale,  upon 
notice  thereof,  would  still  appear  to  be  fatal  to  his  claim  of 
price  lien,  under  the  original  sale,  as  against  a  proper  suit 
brought  by  the  sub-vendee,  notwithstanding  the  property  in 
the  goods  had  never  passed  from  himself  to  the  original 
buyer.  And  in  New  York,  the  English  doctrine  of  estoppel 
noticed  in  the  preceding  section  is  approved.2 
.  It  is,  then,  the  title  as  disclosed,  not  the  title  as  existing 
between  original  parties,  which  tests  one's  lien  as  against  any 
third  party  knowingly  let  into  the  transaction ;  and  where 

A.  puts  chattels  into  B.'s  hands,  with  the  understanding  that 

B.  shall  sell  them  as  his  own  (for  reasons  of  convenience  kept 
to   themselves),  and,  on  B.'s  representations  of  ownership 
thus  authorized,  the  chattels  get  attached  as  B.'s  propert}^  it 
is  held  that  A.  is  estopped,  as  against  the  attaching  creditor, 
from  asserting  that  the  property  is  his.3     In  general,  if  the 
seller  actively  induces  the  buyer's  creditors  to  believe,  by  his 
own  words  and  conduct,  that  the  buyer's  title  to  the  thing  is 
absolute  and  unconditional,  he  will  be  estopped  from  setting 
up  the  conditions  of   that  sale  afterwards  as  against   such 
creditors.4 

§  543.  The  Same  Subject.  —  There  is  a  late  American  bank- 
ruptcy case,  where  manufacturers  of  engines  obtained  from 
the  petitioner,  as  one  of  their  customers,  pay  in  advance  of 
completing  the  work,  on  a  false  representation  that  the  engine 
had  been  finished,  and  delivered  to  a  carrier,  to  be  delivered 
to  the  customer.  In  point  of  fact,  the  engine  was  not  finished 
at  the  time,  nor  even  in  existence ;  but  the  manufacturers 
were  at  work  on  two  engines  precisely  alike,  either  of  which 
would  have  satisfied  the  contract.  The  first  was  finished, 

1  Scudder  v.  Worster,  11  Gush.  573  possession   wrongfully,  and  the   seller 
(1853).      But    cf.   supra,   Woodley    v.  sues  for  the  wrong  by  bringing  replevin 
Coventry,  2  H.  &  C.  164,  and  Knights  for  the  chattels,  delay  of  a  few  months, 
v.  Wiffen,  L.  R.  5  Q.  B.  660,  preceding  during  which  the  wrong-doer  is  at  ex- 
section,  pense  in  the  care  thereof,  cannot  be  set 

2  See  Barnard  v.  Campbell,  55  N.  Y.  up  as  an  estoppel  to  the  seller,  if  the 
456  ;  Voorhis  v.  Olmstead,  66  N.  Y.  113.  latter  never  induced  the  taking  or  with- 

8  Drew  v.  Kimball,  43  N.  H.  282.          holding  the  chattels.     Hull  v.  Hull,  48 
*  Wy  lie's  Appeal,  90  Penn.  St.  210.     Conn.  250.  As  to  a  possession  fraudulent 
But  where  the   buyer's  creditors  get    against  creditors,  see  post,  c.  16. 
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and  then  delivered  to  another  customer.  The  second  was 
worked  upon,  being  known  in  the  shop  as  that  of  the  pe- 
titioner, and  marked  with  his  initials.  Within  a  few  hours 
of  the  completion  of  this  latter  engine,  proceedings  were 
commenced  which  threw  the  manufacturers  into  bankruptcy. 
The  assignees  refusing  to  give  up  the  engine,  the  petitioner 
claimed  it  as  his  own.  Lowell,  J.,  granted  the  petition  ;  one 
ground  of  his  decision  being  that  the  bankrupt  arid  his  as- 
signees were  equally  estopped  from  asserting  that  the  chat- 
tel in  question  did  not  exist  and  was  not  complete  at  the  date 
when  payment  was  obtained  on  the  representation  that  it  was 
done  and  on  its  way,  unless  they  could  show  some  other  en- 
gine to  which  the  representation  applied.  Nor  did  it  embar- 
rass the  case  that  there  were  two  engines  made  precisely 
alike :  the  bankrupt  and  his  assignees  could  not  say  that  the 
present  engine  was  not  the  one  referred  to  as  the  petitioner's, 
or  that  it  had  not  then  an  existence,  unless  they  could  show 
some  other  engine  which  did  exist  and  was  the  one.1 

§  544.  How  'Warehouseman  or  other  Bailee  may  be  estopped. 
—  Upon  the  principle  of  estoppel,  warehousemen  may  some- 
times make  themselves  liable  to  both  the  sub-buyer  and  the 
original  seller :  to  the  former,  because  of  conduct  inducing 
him  to  take  a  course  otherwise  prejudicial  to  his  interests;  to 
the  latter,  provided  such  conduct  was  in  no  respect  under 
cover  of  authority  conferred  by  himself,  and  the  goods  should 
have  continued  in  their  custody  on  his  behalf.2  And  so  is  it 
with  others  who  stand  similarly  related  by  way  of  bailment 
to  different  parties.  Nor  is  the  measure  of  liability  as  to  the 
one  party  necessarily  the  standard  to  be  applied  with  respect 
to  the  other.  A  warehouseman  or  agent  who  has  once 
attorned  to  a  party  as  sub-vendee,  whatever  might  be  the 
rule  as  between  the  original  seller  and  buyer,  cannot  after- 
wards disaffirm  his  acts  and  admissions,  and  dispute  the 
sub-vendee's  title  to  the  goods.3 

*  Rockford,  &o  R  R  Co.,  Ex  parte,  344 ;  Hawes  v.  Watson,  2  B.  &  C.  640 ; 

1  Low.  345.  Knights  y.  Wiffen,  L.  R.  5  Q.  R  080; 

2  Benj    Sales,  bk.   6,   pt  1,  c.  2;  Barnard  v.  Campbell,  66  N.  Y.  466;  66 
Story  Sales,  §  289.  N.  Y.  113.     And  see  Schoul.  Bailra 

3  Ib. ;  Stonard  v.  Dunkin,  4  Camp.  119. 
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§  545.  Law  of  Re-sale ;  General  Doctrine.  —  Now  as  to  re- 
sale considered  as  a  general  remedy  on  the  unpaid  seller's 
behalf.  We  have  already  shown  that  a  seller  is  expected  to 
sell  over  goods  for  which  the  buyer  defaults  payment  of  the 
price,  provided  the  property  in  the  goods  has  not  passed  out 
of  himself,  and  then  sue  for  the  difference  in  damages ;  but 
that  where  the  property  therein  has  passed,  and  the  goods 
are  delivered  out  of  the  seller's  possession,  the  title  of  the 
buyer  is  such  that  the  seller  can  only  sue  for  the  price,  attach- 
ing like  other  creditors,  and  having  no  right  to  take  the  goods 
again,  by  virtue  of  his  former  ownership.1 

§  546.  Re-sale  -where  Property  has  passed  but  not  Posses- 
sion. —  But  the  intermediate  case  is  one  of  theoretical  diffi- 
culty ;  for  —  though  the  seller  has  an  undoubted  lien  upon 
the  goods  while  he  continues  to  hold  them  —  to  sell  them 
over,  and  pass  title  to  a  new  purchaser,  involves  a  rescission 
of  the  old  contract ;  and  rescission  of  a  contract,  we  know, 
is  not  optional  with  one,  but  requires  the  mutual  assent  of 
both  parties.  The  seller  of  perishable  goods,  specified  and 
appropriated  to  the  contract,  whose  property  has  passed  from 
seller  to  buyer,  but  whose  possession  is  still  in  the  seller,  is 
reduced,  then,  to  this  dilemma,  where  his  price  remains  un- 
paid:  he  must  put  the  goods  upon  the  market  at  once,  and 
sell  them  over,  doing  what  he  has  no  right  to  do  ;  or  he  must 
make  his  lien  security  worthless  by  suffering  the  goods  to 
spoil  on  his  hands. 

This  intermediate  case,  the  law  of  which  was  left  in  doubt 
in  our  last  chapter,  is  now  to  be  studied  chiefly  in  the  light 
of  recent  adjudications:  for  how  the  law  stood  in  England 
during  the  first  half  of  this  century,  as  Mr.  Blackburn  said, 
no  one  would  answer  positively ;  nor  in  America,  to  this  day, 
has  the  seller's  right  of  re-sale  in  such  a  contingency  received 
critical  attention.2  The  main  issue  is  this:  How  shall  an 
unpaid  seller  enforce  his  lien? 

§  547.  Such  Re-sale  a  Technical  Breach  of  Contract,  but  avail- 
able ;  More  than  a  mere  Lien  allowed. —  The  late  English  cases 
have  gone  far  towards  determining,  that  where  the  bargain  is 
i  Supra,  §§  614,  516,  525.  *  Supra,  §  528 ;  Blackb.  Sales,  325. 
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completed,  and  the  property  in  the  goods  has  passed  from 
seller  to  buyer,  the  seller  still  retaining  possession  for  his 
price,  a  default  of  payment  on  the  buyer's  part  does  not,  per 
se,  entitle  the  seller  to  re-sell  the  goods  by  virtue  of  the 
possession  in  himself;  but,  if  he  re-sells,  he  commits  a  breach 
of  contract,  and  is  at  least  liable  for  nominal  damages.  He 
may,  however,  by  having  expressly  reserved  the  right  to  re- 
sell under  such  circumstances  in  the  original  contract,  stand 
with  his  remedy  perfect.  And,  after  all,  since  the  re-sale  is 
found  a  very  convenient  method  of  giving  the  seller  his  right- 
ful dues,  and,  in  the  case  of  fluctuating  and  perishable  com- 
modities particularly,  is  sufficiently  advantageous  to  the  buyer 
who  stands  indebted,  it  would  appear  that,  practically,  the 
seller  runs  no  risk  in  selling  over,  beyond  being  held  to  an 
adjustment  of  mutual  demands  with  the  buyer,  in  which  he 
is  likely  to  suffer  less  than  he  would  have  done  by  keeping 
the  property  to  spoil  and  become  worthless.1  Moreover,  the 
buyer's  default,  followed  by  the  seller's  re-sale,  seems  to  con- 
stitute a  rescission  of  the  contract  in  such  a  sense  that  the 
buyer  is  not  permitted  to  follow  the  goods  into  the  new  pur- 
chaser's hands  and  reclaim  them  as  his  own,  but  must  look 
to  his  own  adjustment  of  damages  with  the  seller  for  indem- 
nity, if  indemnity  be  his  due.  The  only  hazard  worth 
regarding  which  the  seller  runs  in  the  matter  is  that  of 
assuming  the  buyer's  actual  default ;  for  even  if  he  sells 
over,  supposing  the  buyer  in  default,  and  the  buyer  be  not 
in  default,  the  buyer  may  maintain  trover  for  the  goods  wher- 
ever he  can  find  them.2 

We  have  seen,  in  our  former  volume,  that  the  common- 
law  lien  gives  one  a  right  of  holding  goods  for  security,  but 
with  very  imperfect  means  of  enforcing  that  right,  leaving 
him,  in  the  absence  of  some  quickening  statute,  in  possession, 
without  the  opportunity  to  sell  and  get  his  money's-worth.8 
Hence  is  the  right  of  an  unpaid  seller,  with  the  goods  in  his 
possession,  though  commonly  called  a  lien,  something  in  truth 

•      !  Benj.  Sales,  bk.  5,  pt.  1,  c.  3 ;  Valpy         2  See  Gosling  v.  Birnie,  7  Bing.  830 ; 
v.  Oakeley,  16  Q.  B.  941;  Griffiths  v.     Benj.  Sales,  bk.  6,  pt.  1,  c.  8. 
Perry,  1  E.  &  E.  680.  »  1  Sch.  Pers.  Prop.  §§  385-388. 
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better  than  a  lieu,  because  more  efficacious ;  perhaps  more 
analogous  to  the  pawnee's  right,  which,  we  have  also  seen, 
gives  more  ample  means  of  enforcement.1  Judge  Blackburn 
may  be  quoted  in  support  of  the  latter  view ;  for  of  the 
seller's  rights  he  thus  laid  down  the  law  as  early  as  1845  : 
"  The  better  opinion  seems  to  be  that  in  no  case  do  they 
amount  to  a  complete  resumption  of  the  right  of  property, 
or,  in  other  words,  to  a  right  to  rescind  the  contract  of  sale, 
but  perhaps  come  nearer  to  the  rights  of  a  pawnee  with  a 
power  of  sale,  than  to  any  other  common-law  rights.  At  all 
events,  it  seems  that  a  re-sale  by  the  vendor,  while  the  pur- 
chaser continues  in  default,  is  not  so  wrongful  as  to  author- 
ize the  purchaser  to  consider  the  contract  rescinded,  so  as  to 
entitle  him  to  recover  back  -any  deposit  of  the  price,  or  to 
resist  paying  any  balance  of  it  still  due ;  nor  yet  so  tortious 
as  to  destroy  the  vendor's  right  to  retain,  and  so  entitle  the 
purchaser  to  sue  in  trover."  2  Mr.  Benjamin,  upon  a  review 
of  the  latest  English  cases,  accedes  in  effect  to  the  same 
views.3 

§  548.  The  Same  Subject ;  English  Rule  of  Re-sale.  —  The 
English  rule,  then,  is,  as  enunciated  by  the  latest  cases,  that 
to  re-sell  for  the  buyer's  default  in  payment,  after  the  prop- 
erty in  the  goods  has  legally  passed  to  him,  is,  on  the  seller's 
part,  a  breach  of  contract.  But  what  is  allowable  as  dam- 
ages for  so  doing  ?  Nothing  more  than  this :  that  if  the 
buyer  sues  the  unpaid  seller  for  breach  of  contract  in  mak- 
ing the  re-sale,  or  for  non-delivery,  he  recovers  only  the  dif- 
ference, if  any,  between  the  contract  price  and  the  market 
value  of  the  goods  on  the  re-sale ;  and  if,  as  most  likely  hap- 
pens, the  re-sale  value  is  no  more  than  the  contract  price,  or 
even  less,  nominal  damages  only  can  be  recovered  by  the 
buyer.4  In  other  words,  the  seller  makes  his  re-sale  as  a 
pledgee  would,  and  under  the  liability  to  account  to  the 
buyer  for  any  excess  received  above  the  contract  price  agreed 

1  1   Sch.   Pers.  Prop.  §§  375,  394,          8  Benj.    Sales,  bk.   5,  pt.  1,  c.  3; 
407.  Griffiths  v.  Perry,  1  E.  &  E.  680. 

2  Blackb.  Sales,  326.  *  Valpy  v.  Oakeley,  16  Q.  B.  941 ; 

Griffiths  v.  Perry,  1  E.  &  E.  680. 
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upon.  Nor  are  the  seller's  interests  in  such  an  emergency 
disregarded ;  for,  as  the  buyer's  default  caused  the  trouble, 
the  law  permits  the  seller  to  sue  for  his  full  contract  price, 
leaving  the  buyer  to  a  cross-action  for  damages  resulting 
from  the  re-sale,  or  to  sue  for  his  net  loss  on  the  re-sale.1 

Even  if  the  seller  pursues  and  tortiously  retakes  the  goods 
from  the  buyer  because  of  non-payment,  this  cannot  be  set 
up  by  the  buyer  in  defence  when  sued  for  the  price ;  for, 
supposing  it  established  that  there  was  no  mutual  rescission 
of  the  bargain  by  the  parties,  the  seller's  act  of  retaking  the 
goods  is  not  of  itself  a  rescission  of  the  bargain.     The  bu}rer 
must  pa}r  his  price,  and  sue  separately  for  the  tortious  retak- 
ing.    uln  point  of  law,"  says  Parke,  B.,  "the  situation  is 
this-:  the  vendee  has  had  all  he  was  entitled  to  by  the  con- 
tract of  sale,   and  he  must  therefore   pay  the  price  of  the 
goods.     He  may  bring  trespass  against  the  vendors  for  taking 
possession  of  them  again,  and  may  recover  the  actual  value 
of  the  goods  at  the  time  they  were  taken."2     And  in  1866 
Lord  Chelmsford  said,  in  Page  v.  Cowasjee  :  "  There  may  be 
cases  where  the  vendor  might  sell  without  rendering  himself 
liable  to  an  action ;  as  where  goods  sold  are  left  in  the  posses- 
sion of  the  vendor,  and  the  purchaser  will  not  remove  them 
and  pay  the  price,  after  receiving  express  notice  from  the 
vendor,  that,  if  he  fail  to  do  so,  the  goods  will  be  re-sold. 
But  the  authorities  are  uniform  on  this  point,  that  if  before 
actual  delivery  the  vendor  re  sells  the  property   while  the 
purchaser  is  in   default,  the  re-sale  will  not  authorize  the 
purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  recover    back  any  deposit  of  the  price,  or  to  resist 
paying  any  balance  of  it  which  may  be  still  due.     If  this  is 
the  case  where  the  possession  of  property  sold  remains  with 
the  vendor,  a  fortiori  must  it  be  so  where  there  has  been  a 
delivery,  and  the  vendor  takes  it  out  of  the  possession  of  the 
purchaser  and  re-sells  it."  3 

1  Maclean  v.  Dunn,  4   Bing.  722;    320.     But  as  to  presumptions  where 
Stephens    v.    Wilkinson,  2  B.  &  Ad.     goods  are  retaken,  see  Sloane  v.  Van 
320;  Page  v.  Cowasjee,  L.  R.  1  P.  C.     Wyck,  4  Abb.  N.  Y.  App.  250. 

127.  3  page  „.  Cowasjee,  L.  R.  1  P.  C. 

2  Stephens  v.  Wilkinson,  2  B.  &  Ad.     127. 
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But  the  original  contract  may  have  expressly  reserved  the 
seller's  right  to  re-sell.  Ifc  follows  naturally,  as  to  the  seller, 
that,  for  loss  on  the  re-sale  under  a  power,  his  proper  remedy 
is  a  special  action  for  damages  to  recover  the  difference  in 
price  and  the  expenses  ;  and  as  to  the  buyer,  that,  while  thus 
answerable  for  possible  loss  upon  the  re-sale,  he  can  take  no 
profit  in  case  the  re-sale  nets  more  than  the  price  he  had 
agreed  to  give.1 


1  Lamond  v.  Duvall,  9  Q.  B.  1030. 
Where  an  unpaid  seller  reserves  the 
jus  disponendi,  as  by  making  the  goods 
deliverable  to  his  own  order  and  re- 
taining the  bill  of  lading  for  protec- 
tion, he  reserves  thereby  not  merely  a 
seller's  lien,  but  a  right  of  disposing  of 
the  goods  so  long  as  the  purchaser 
continues  in  default.  Ogg  v,  Shuter, 
1  C.  P.  D.  47  ;  supra,  c.  4. 

Mr.  Benjamin  submits  the  following 
as  a  summary  of  the  English  law  on 
the  subject :  Benj.  Sales,  bk.  5,  pt.  1, 
c.  8.  (1st.)  A  re-sale  by  the  seller  on 
default  of  the  buyer  rescinds  the  orig- 
inal sale,  when  the  right  of  re-sale  was 
expressly  reserved  in  the  original  sale ; 
but  not  in  the  absence  of  such  express 
reservation.  (2d.)  His  remedy  after 
re-selling  under  an  express  reservation 
of  that  right,  against  the  defaulting 
buyer,  is  to  sue  in  special  damages  for 
the  loss  of  price,  and  expenses  of  the 
re-sale  ;  and,  if  the  goods  fetch  a  profit 
on  the  re-sale,  the  buyer  derives  no 
benefit  from  it,  except  as  showing,  by 
way  of  defence,  that  his  default  has 
caused  no  damage  to  the  seller.  (3d.) 
The  seller's  remedy,  after  a  re-sale 
made  in  the  absence  of  an  express 
reservation  of  that  right,  is  assumpsit 
on  the  original  contract,  which  was  not 
rescinded  by  the  re-sale.  And  in  this 
action  he  may  either  recover  as  dam- 
ages the  actual  loss  on  the  re-sale  com- 
posed of  the  difference  in  price  and 
expenses  ;  or  he  may  refuse  to  give 
credit  for  the  proceeds  of  the  re-sale, 
and  recover  that  whole  price,  leaving 
the  buyer  to  a  cross-action  for  damages 
for  the  re-sale.  This  rule  prevails, 
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even  in  cases  where  the  seller  has 
tortiously  re-taken  and  re-sold  the 
goods  after  their  delivery  to  the  buyer. 
(4th.)  In  the  case  of  re-sale,  a  buyer 
in  default  cannot  maintain  trover 
against  the  seller,  being  deprived  by 
his  default  of  that  right  of  possession 
without  which  trover  will  not  lie. 
Milgate  v.  Kebble,  3  M.  &  G.  100. 
(5th.)  A  buyer,  even  if  not  in  default, 
has  no  right  to  treat  the  sale  as  re- 
scinded by  reason  of  the  seller's  tor- 
tious  re-sale  ;  and  cannot  get  back  any 
part  of  the  price  paid,  nor  refuse  to  pay 
the  remainder  when  due.  His  only 
remedy  is  a  cross-action  in  damages. 
(6th.)  A  buyer  not  in  default  may 
maintain  trover  against  a  seller  who 
has  tortiously  re-sold ;  and  the  seller 
cannot  have  the  unpaid  price  deducted 
from  the  damages,  but  must  bring  his 
cross-action.  Gillard  v.  Brittan,  8  M. 
&  W.  575.  But  if  the  seller  is  unable 
to  maintain  a  cross-action  for  the  price, 
then  the  buyer's  recovery  in  trover 
will  be  limited  to  the  actual  damage 
suffered ;  namely,  the  difference  be- 
tween the  market  value  of  his  goods 
which  have  been  re-sold  and  the  un- 
paid price.  Chinery  v.  Viall,  5  H.  & 
N.  288.  (7th.)  An  unpaid  seller,  with 
the  goods  in  his  possession,  has  more 
than  a  mere  lien  on  them  :  he  has  a 
special  property  analogous  to  that  of  a 
pawnee.  But  it  is  a  breach  of  his  con- 
tract to  re-sell  the  goods,  even  on  the 
buyer's  default,  for  which  damages 
may  be  recovered  against  him ;  but 
only  the  actual  damage  suffered,  — 
that  is,  the  difference  between  the  con- 
tract price  and  the  market  value  on  the 
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§  549.  The  Same  Subject ;  American  Rule  of  Re-sale.  —  The 
American  doctrine  on  this  subject  appears  by  no  means 
elaborated ;  and  the  judicial  disposition  manifested  in  so 
many  States  to  treat  a  sale,  with  respect  to  passing  the  prop- 
erty in  the  goods,  as  conditional  upon  payment  of  the  price, 
simplifies  the  situation,  and  in  every  way  strengthens  the 
unpaid  seller's  means  of  enforcing  his  legal  rights,  so  long  as 
he  holds  possession.  His  right  to  sue  for  damages,  of  which 
we  spoke  in  the  last  chapter,  carries  with  it,  according  to 
most  American  authorities,  large  powers  as  to  re-selling  the 
goods  or  retaining  them  at  a  valuation.1  Beyond  this,  the 
question  of  re-sale  receives  but  slight  attention.  Says  Chan- 
cellor Kent :  "  If  the  buyer  unreasonably  refuses  to  accept  of 
the  article  sold,  the  seller  is  riot  obliged  to  let  it  perish  on  his 
hands,  and  run  the  risk  of  the  solvency  of  the  buyer.  The 
usage,  on  the  neglect  or  refusal  of  the  buyer  to  come  in  a 
reasonable  time,  after  notice,  and  pay  for  and  take  the  goods, 
is  for  the  vendor  to  sell  the  same  at  auction,  and  to  hold  the 
buyer  responsible  for  the  deficiency  in  the  amount  of  sales."2 
To  this  quite  general  and  positive  statement  of  the  seller's 
right  of  re-sale  it  might  be  added,  that  the  later  American 
authorities  establish  no  particular  usage,  but  permit  the  seller 
to  sell  in  any  ordinary  and  reasonable  manner  upon  fair 
notice  to  the  defaulting  party  ; 3  and,  as  we  have  already 
seen,  the  opinion  prevails  that  he  is  not  compelled  to  realize 
upon  his  security,  where  the  property,  and  not  the  posses- 
sion, has  passed  out  of  him,  but  may  sue  in  .damages  instead 
for  his  full  contract  price,4  leaving  the  buyer  most  probably 
to  his  cross-action  with  respect  to  the  goods.6  No  particular 

re-sale  ;    and,  if  there  be  no  proof  of  refusal  to  receive  them,  where  they 

such  difference,  the  recovery  will  be  are  perishable,  expensive  to  keep,  or 

for  nominal  damages  only.  likely  to  go  out  of  the  market ;   and 

1  Dustan  v.   McAndrew,  44   N.  Y.  where  the  sale  is  made  within  a  reason- 
72  ;  sttprn,  §§  516,  522.  able  time  and  at  auction.     See  supra, 

2  2  Kent  Com.  604.  §§  516,  517  ;  65  Ga.  259. 

3  Conway   r.    Bush,   4   Barb.   564;          4  Gordon  v.  Norris,  49  N.  H.  378; 
Applegate   v.   Hogan,  9   B.  Mon.  69;  supra.  §  528  ;  Barr  r.  T/ogan,  5  Hairing. 
Gordon  v.  Norris,  49  N.  H.  378;  Sedgw.  62;  Cullen  v.  Bimm,  87  Ohio  St.  236; 
Damages,  6th  ed.  313  ;  Camp  v.  Ham-  Hunter  v.  Wetsell,  84  N.  Y.  649. 

lin,  55  Ga.  259.     More  particularly  is          6  Where  the  seller,  on  the  buyer's 

sucli  re- sale  favored  upon  the  buyer's    refusal  to  accept,  after  the  property, 
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mode  of  re-sale  is  prescribed,  beyond  observing  those  general 
rules  of  fairness  and  good  faith  which  apply  in  all  trust 
sales.1 

§  550.  Notice  is  Proper  before  a  Re-sale;  Modes  of  Sale. — 
Both  in  England  and  America,  the  giving  of  a  previous 
notice  before  selling  over  is  thought  desirable,  if  practicable, 
as  evincing  the  good  faith  and  prudence  of  the  seller,  and 
placing  the  blame  more  surely  where  it  belongs.  The  tender 
of  goods  is  a  notice  ;  and  if  the  seller  was  not  bound  to  ten- 
der, but  to  wait  for  the  buyer  to  come  and  take  the  goods 
and  pay  for  them,  he  may  be  acquitted  of  blame  if  he  gives 
to  the  buyer  express  notice  that  he  shall  re-sell  the  goods  if 
not  at  once  paid  for.  But  to  sell  over  without  some  kind  of 
notice  (that  is  to  say,  of  intention  to  sell,  if  not  of  the  par- 
ticular re-sale)  will  involve  the  seller  in  a  breach  of  contract, 
nominal  certainly,  and  which  may  prove  serious,  unless  he 
can  show  that  the  buyer,  and  not  he,  was  in  default.2 

§  551.  Whether  Replevin  lies  on  the  Unpaid  Seller's  Behalf. 
—  It  is  held  that  the  seller  cannot  maintain  replevin  for  a 
chattel  sold,  delivered,  and  partially  paid  for,  until  after  an 
offer  to  put  the  purchaser  in  statu  quo,  and  a  demand  and 
refusal  of  the  article.3  Nor,  we  may  assume,  would  replevin 
lie  in  any  case  where  the  property  in  the  chattel  had  passed 
from  seller  to  buyer,  and  the  sale  was  not  induced  by  the 
buyer's  fraud.4 

but  not  the  possession  in  the  chattel,  70  N.  Y.  13 ;  Whitney  v.  Boardman, 

has  passed,  makes  a  sale   to   himself  118  Mass.  242 ;  McLean  v.  Richardson, 

against    the    buyer's    objection,    and  127  Mass.  339. 

thereafter  treats  the  thing  as  his  own,          2  See  Lord  Chelmsford,  in  Page  v. 

the  sale  is  invalid,  and  does  not  affect  Cowasjee,  L.  R.  1  P.  C.  127 ;  2  Kent 

the   right   to  recover  or  the  rule   of  Com.  504,  and  n. ;   Sedgw.  Damages, 

damages  where  an  action  is  brought  to  5th  ed.  316. 

recover  damages  for  such  buyer's  non-          3  Hamilton  r.  Singer  Man.  Co.,  54 

acceptance.     Cullen  v.  Bimm,  37  Ohio  111.  370. 

St.  236.  4  See  Bouv.  Diet.  "  Replevin."  But 

1  See  supra,  §§    516,  517 ;   Haines  as  to  rescission  and    replevying    the 

v.  Tucker,  50  N.    H.  307 ;   Bagley  v.  chattel  on  the  ground  of  fraud,  see  post, 

Findlay,  82  III.  624  ;   Smith  v.  Pettee,  c.  16. 
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CHAPTER  XIV. 

SELLER'S  LIEN,  AND  BIGHT  OF  STOPPAGE  IN  TRANSITU. 

§  552.  Lien  and  Stoppage  in  Transitu  on  a  Seller's  Behalf.  — 
Lien,  and  stoppage  in  transitu,  are  both  to  be  reckoned  as 
rights  rather  than  remedies,  on  the  seller's  behalf,  though 
found  serviceable  in  the  event  of  the  buyer's  default,  and 
prolonging  one  after  the  other,  to  the  farthest  possible  limit, 
the  seller's  opportunity  of  making  the  goods  sold  a  means  of 
securing  indemnity  under  the  contract.  Let  us  briefly  con- 
sider the  two  topics  in  order. 

§  553.  The  Seller's  Lien;  its  Nature  and  Extent  — I.  Of  liens 
generally  we  have  elsewhere  spoken.1  Of  liens,  so  called, 
under  the  law  of  sales,  whereby  the  seller  is  enabled,  as  of 
right,  to  hold  the  goods  as  security  for  his  price  up  to  the 
moment  when  he  parts  possession,  enough  has  been  said  to 
show  that  the  word  "  lien  "  is  not  here  quite  aptly  applied, 
and  that  the  seller's  remedy  is  rather  analogous  to  that  of  a 
pawnee.2  A  few  words  may  now  be  added  as  to  the  nature 
and  extent  of  this  lien  as  a  right,  how  it  is  preserved,  and 
under  what  circumstances  it  is  finally  lost. 

Where  the  property  in  the  goods  has  not  passed  out  of  the 
seller,  it  would  be  illogical  to  say  that  he  has  a  lien  upon 
them  ;  for  a  lien  upon  goods  implies  that  the  property  in  the 
goods  is  in  one,  and  the  lien  (which  is  founded  in  possession) 
in  another ;  and  the  seller  who  has  both  property  and  posses- 
sion needs  no  lien  right  in  aid  of  his  legal  remedies.  Hence 
the  seller's  price  lien  is  well  defined  as  a  right  midway  be- 
tween the  conclusion  of  the  bargain  and  the  delivery  of  the 
subject-matter ;  the  contract  of  sale  meanwhile  vesting  in 
the  buyer  the  property  in  the  subject-matter,  but  giving  the 
seller  this  right  to  keep  possession  for  his  proper  security 

1  1  Sch.  Pers.  Prop.  §  375  et  seq.  2  Supra,  cs.  12,  18. 
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until  he  is  paid.1  In  general,  where  goods  are  sold  without 
stipulation  for  credit,  the  common  law  gives  the  seller  a  lien 
coextensive  with  his  term  of  possession;  and  he  need  not 
part  with  his  possession  until  he  is  paid.2 

What  does  this  lien  of  the  seller  cover  ?  It  is  sometimes 
said  to  embrace  the  price  and  the  charges.3  But  recent 
English  and  American  decisions  appear  to  restrict  it  to  the 
price  ;  though  incidental  expenses,  like  transportation- charges 
or  customs-duties,  which  are  really  payable  by  the  buyer, 
under  the  contract  of  sale,  along  with  the  price,  or  as  part  of 
it,  so  to  speak,  would  doubtless  be  still  covered  by  the  lien. 
These  decisions  oppose  extending  the  original  lien,  however, 
to  the  seller's  extra  expenses  incurred  for  his  benefit  by 
reason  of  the  buyer's  default ;  to  such  charges,  in  fact,  as  the 
buyer  has  never  agreed  to  pay  ;  but  remit  the  seller  to  his 
personal  remedy  against  the  buyer,  if  a  remedy  exists  at  all. 
" 1  am  clearly  of  opinion/'  says  Lord  Wehsleydale,  "  that  no 
person  has  by  law  a  right  to  add  to  his  lien  upon  a  chattel,  a 
charge  for  keeping  it  till  the  debt  is  paid ;  that  is,  in  truth,  a 
charge  for  keeping  it  for  his  own  benefit,  not  for  the  benefit 
of  the  person  whose  chattel  is  in  his  possession."4 

§  554.  How  the  Lien  may  have  been  excluded  or  waived.  — 
The  parties  may  at  the  outset  have  excluded  the  seller's  lien 
by  the  express  terms  of  their  bargain  ;  and  any  special  agree- 
ment which  is  inconsistent  with  the  existence  of  such  lien 
bars  it  out.5  This  is  a  rule  common  to  all  liens ; 6  but  so 
.  favorably  has  the  seller's  price  lien  been  regarded,  that  no 
mere  stipulation  for  credit  nor  the  taking  of  a  negotiable 


1  See    Story    Sales,   §§    281,   282; 
Hammonds   v.  Barclay,  2  East,  235 ; 
Shaw,  C.  J  ,  in  Arnold  v.  Delano,  4 
Gush.  38  ;  Benj.  Sales,  bk.  5,  pt.  1,  c. 
4 ;  cases  passim  cited  post.     For  recent 
statute  provisions  in  certain  States  on 
the  subject  of  a  lien  for  the  purchase 
price,  see  73  Mo.  256  ;  36  Ark.  91. 

2  Story  Sales,  §  282 ;  supra,  c.  13. 
8  Story  Sales,  §  282. 

4  Somes  v.  British  Empire  Shipping 
Co.,  1  E.  B.  &  E.  353,  367  ;  s.  c.  8  H.  L. 
Cas.  338;  Crommelin  v.  N.  Y.,  &c. 
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R.  K.  Co.,  4  Keyes,  90;  Benj.  Sales, 
bk.  5,  pt.  1,  c.  4.  See  Lord  Cran- 
worth's  remarks  on  appeal,  in  Somes 
v.  British  Empire  Shipping  Co.,  ib., 
as  to  the  seller's  personal  right  to  re- 
cover irrespective  of  a  lien  claim. 

6  Spartali  u.  Benecke,  10  C.  B.  212; 
Story  Sales,  §  285;  Benj.  Sales,  bk.  5, 
pt.  1,  c.  4.  See  Outcalt  v.  Durling,  1 
Dutch.  443;  Pickett  u.  Bullock,  52 
N.  H.  354. 

6  1  Sch  Pers.  Prop.  §  386. 
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security  will  irrevocably  conclude  the  seller  who  is  still  in 
rightful  possession  of  the  goods  when  the  credit  expires.1  A 
stipulation  for  credit  argues,  nevertheless,  a  waiver  of  lien ; 
and,  if  possession  of  the  goods  be  surrendered  under  such 
agreement,  there  is  an  end  of  the  seller's  claim  to  hold  them 
upon  a  theory  of  lien.  Hence  is  it  said  that  the  seller  waives 
his  lien  by  giving  credit,  though  taking  a  promissory  note, 
bill  of  exchange,  or  other  security,  payable  at  a  distant  day ; 
and,  again,  that  if  upon  maturity  of  such  obligation,  or  upon 
expiration  of  the  credit,  the  seller  still  holds  possession,  his 
right  of  lien  revives.2  Of  the  real  force  of  such  observations 
the  reader  is  already  enabled  to  judge  ; 3  and  it  may  be 
deduced  from  what  has  already  been  stated  elsewhere,  that 
apart  from  the  buyer's  insolvency,  the  main  question  is, 
whether  the  note  was  taken  in  payment  or  as  postponing 
payment ;  but  that  on  the  buyer's  insolvency  the  seller 
majr  assert  his  lien  to  the  utmost,  provided  he  has  retained 
possession  4 

§  555.  Up  to  what  Period  the  Lien  extends ;  Effect  of  De- 
livery, etc.  —  We  next  ask,  Up  to  what  period  does  the  sel- 
ler's lien  extend,  so  as  to  enable  him  to  enforce  payment 
against  the  goods  ?  In  general,  so  long  as  he  holds  posses- 
sion of  the  goods,  and  no  longer ;  until  he  or  his  agent  has 
delivered  them  to  the  buyer  or  the  buyer's  agent,  or  until 
the  buyer  has  put  him  at  default  by  tendering  payment.5 

1  Supra,  §  533;  Dixon  v.  Yates,  5  seller  so  as   to  pass  the  title  to  the 
B.   &  Ad.  341;    Story  Sales,   §    290;  buyer;  as  where  on  a  cash  sale,  the  thing 
Bunney  v.  Poyntz,  4  B.  &  Ad.  668 ;  being  delivered,  and  the  buyer  failing 
Valpy  r.  Oakeley,  16  Q.  B.  941;  South-  to  pay  on  demand,  the  seller  attaches 
western  Freight  Co.  v.  Stanard,  44  Mo.  the  chattel  for  the  price ;   for  by  so 
71;   Milliken  v.  Warren,   57   Me.  46;  attaching  the  thing  as  the  buyer's  the 
Clark  y.  Draper,  19  N.  H.  419 ;  Arnold  seller  admits  that    his  own   title  luis 
u.Delano,  4  Cush.  33;  Vassery.  Buxton,  been   divested.     Holler  v.   Elliott,  44 
86  N.  C.  335 ;    Gregory  y.  Morris,  96  N.  J.  L.  467 ;  and  pee  next  section. 

U.  S.  619 ;  Thorpe  v.  Fowler,  67  Iowa,  «  See  Farmeloe  r.  Bain,  1  C.  I*.  D. 

641.  446 ;  supra,  §§  533-539. 

2  Story  Sales,  §§  285,  286;   Benj.  &  See  supra,  §§  533, 535 ;  1  Sch.  Per*. 
Sales,  bk.  6,  pt.  1,  c.  4 ;  Horncastle  v.  Prop.  §§  385,  386;  Benj.  Snli-s,  hk.  6. 
Farran,   3  B.   &  A.  497;  Bunney  v.  pt.  1,  c.  4;  Arnold  v.  Delano.  4  Cu*h. 
Poyntz,  4  B.  &  Ad.  568.  38 ;  Southwestern  Freight  Co.  v.  Stan- 

8  The  condition  of  pre-payment  on  ard,  44  Mo.  71;  2  Kent  Com.  509; 
a  sale  for  cash  may  be  waived  by  the  Taylor  v.  Wakefield,  6  E.  &  B.  765; 

565 


§555 


SALES  OF  PERSONAL  PROPERTY. 


[PART  VL 


Whether  delivery  of  part  shall  constitute  a  sufficient  de- 
livery of  the  whole,  so  as  to  destroy  the  seller's  lien,  depends 
ultimately  upon  the  true  intent  of  the  contract.  The  seller 
may,  if  he  choose,  it  is  said,  give  up  part,  and  retain  the  rest ; 
and  then  his  lien  will  remain  on  the  part  retained  in  his  pos- 
session for  the  price  of  the  whole  :  but  there  may  be  circum- 
stances sufficient  to  show  that  there  was  no  intention  to 
separate  the  part  delivered  from  the  rest ;  and  then  the  de- 
liveiy  of  part  might  operate  as  a  delivery  of  the  whole,  and 
put  an  end  to  the  seller's  possession,  and  consequently  to  the 
lien.1 

Possession  fraudulently  obtained  by  the  buyer  cannot  I5e 
set  up  against  a  seller  who  is  reasonably  prompt  in  asserting 
his  rights ;  nor,  of  course,  can  the  seller's  lien  be  cut  off  against 
his  will.2  But  even  though  the  sale  were  stipulated  to  be 
for  cash,  yet  the  seller,  by  afterwards  delivering  the  goods 
without  receiving  payment  therefor,  might  be  presumed  to 
have  waived  his  lien ; 3  and,  wherever  the  goods  are  taken 
without  his  permission,  he  should  be  vigilant  in  following 
them  up  for  retaking  possession,  and  not  suffer  his  rights  to 
slumber.4  One's  parol  reservation  of  lien  under  a  chattel 
sale,  while  he  yields  possession,  has  been  sometimes  denied 
force  against  the  bona  fide  claims  of  third  parties,  without 
notice  ; 5  though  this  subject  of  giving  possession  under  a 
condition  that  title  shall  not  vest  until  the  price  is  paid  is 
subject  to  peculiar  rules  already  considered.6  Nor  is  a  writ- 


Benj.  Sales,  bk.  5,  pt.  1,  c.  4;  Muske- 
gon  Booming  Co.  v.  Underbill,  43  Mich. 
629 ;  Becker  v.  Hallgarten,  86  N. Y.  167. 

1  Benj.  Sales,  bk.   5,  pt.   1,   c.   4; 
§  556,  post ;  Tanner  v.  Scovell,  14  M.  & 
W.  28.     But  see  Parke,  J.,  in  Dixon  v. 
Yates,  5  B.  &  Ad.  313.     In  the  absence 
of  evidence  to  the  contrary,  it  is  to  be 
assumed  that  the  delivery  of  part  only 
of  the  goods  is  intended  to  operate  only 
as  a  delivery  of  that  part  and  not  of 
the  whole.     See  Cooper,  Ex  parte,  11 
Ch.  I).  68,  74. 

2  See  Story  Sales,  §§  291-293. 

»  Heller  v.  Elliott,  44  N.  J.  L.  467. 
Where  one  sells,  reserving  a  lien  for 
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the  purchase-money,  and  the  buyer, 
after  receiving  the  chattel  on  this  un- 
derstanding, sells  it  to  a  third  person, 
the  original  seller  may  take  the  thing 
into  his  own  possession  by  virtue  of  the 
original  lien  and  recover  nominal  dam- 
ages ;  or  he  may  at  his  election  attach 
the  chattel  in  an  action  of  trover  to  re- 
cover his  full  actual  damages  ;  on  pay- 
ment of  such  damages  the  property 
will  vest  in  the  sub-buyer.  Hill  v. 
Larro,  54  Vt.  629. 

4  See  Bowen  v.  Burk,  13  Penn.  St. 
146  ;  Welsh  v.  Bell,  32  Penn.  St.  12. 

5  Gay  v.  Hardeman,  31  Tex.  245. 
«  See  supra,  §§  299-303. 
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ten  instrument  permitted  to  defeat  the  rights  of  such  parties, 
which  aims  to  create  a  seller's  lien  upon  surrendered  goods, 
and  is  not  a  chattel  mortgage.1 

§  556.  Effect  on  Lien,  where  Documents  of  Title  are  trans- 
ferred. —  The  effect  on  the  seller's  lien  of  the  transfer  and 
indorsement  to  the  buyer  of  what  are  called  documents  of 
title  is  not  unfrequently  considered.  Symbolical  transfers 
of  chattels  not  conveniently  situated  for  manual  delivery  are 
effected  by  such  acts  under  the  law-merchant  as  the  delivery 
of  the  bill  of  lading  properly  indorsed  or  assigned,  or  of  an 
invoice  as  its  substitute.2  But  all  documents  accompanying 
title  have  not  this  full  effect  so  as  to  divest  the  seller's  lien ; 
nor  will  even  the  indorsement  or  assignment  of  a  bill  of 
lading  (according  to  the  latest  decisions)  debar  the  owner 
of  the  right  of  stoppage  in  transitu  where  no  third  party's 
rights  have  intervened ; 3  and  as  for  an  unindorsed  or  unas- 
signed  bill  of  lading,  the  delivery  of  the  document  will  not 
be  tantamount  to  delivery  of  the  goods.* 


1  Obermeier  v.  Core,  25  Ark.  562 ; 
Shepardson  v.  Gary,  29  Wis.  34.     See 
Haskell  v.  Rice,  11  Gray,  240,  as  to  stand- 
ing wood  carried  from  one  lot  to  another 
of  the  seller's  premises.    And  see  Bunn 
v.  Valley  Lumber  Co.,  51  Wis.  376. 

2  See  Benj.  Sales,  bk.  5,  pt.  1,  c.  4 ; 
Story   Sales,   §§   343-346;    Conard   v. 
Atlantic  Ins.  Co.,  1  Pet.  386 ;  Lickbar- 
row  v.  Mason,  2  T.  R.  63;  1  Smith 
Lead.  Cas.  848 ;  McEwan  v.  Smith,  2 
H.   L.   Cas.  309;    1  Sch.   Pers.   Prop. 
§§471,  472 ;  Gibson  v.  Stevens,  8  How. 
399 ;  Gardner  v.  Rowland,  2  Pick.  609, 
602;  McKee  v.  Garcelon,  60  Me.  165; 
The  Vaughan,  14  Wall.  258 ;  Dows  v. 
Greene,  24  N.  Y.  638 ;  Becker  v.  Hall- 
garten,  86  N.  Y.  167. 

8  See,  post,  Lickbarrow  v.  Mason,  2 
T.  R.  63  ;  1  Smith  Lead.  Cas.  848.  And 
see  Peters  v.  Ballistier,  3  Pick.  495. 

4  Stone  v.  Swift,  4  Pick.  389. 

Of  what  are  known  as  delivery- 
orders,  Judge  Blackburn  has  said  that 
the  indorsement  of  the  instrument  has 
no  effect  (independently  of  legislation) 
beyond  that  of  an  authority  to  receive 


possession.  Blackb.  Sales,  297.  The 
later  English  cases  confirm  this  view  ; 
and  what  are  known  as  delivery- war- 
rants, wharfinger's  certificates,  and  the 
like,  have  been  pronounced  to  be  no 
documents  of  title  representing  the 
goods  in  any  such  sense,  even  with 
reference  to  third  parties,  as  to  suffice 
for  carrying  the  complete  property  and 
possession  out  of  the  seller.  Farina 
y.  Home,  16  M.  &  W.  119  ;  Story  Sales, 
§  344 ;  Gunn  v.  Bolckow,  L.  R.  10  Ch. 
491 ;  supra,  §  392 ;  McEwan  v.  Smith, 
2  H.  L.  Cas.  309.  See  Shepardson  v. 
Cary,  29  Wis.  34.  "  If  a  bill  of  lading 
is  given,"  says  Lord  Campbell,  "  and 
that  is  indorsed  for  a  valuable  con- 
sideration, that  would  take  away  the 
right  of  the  vendor  to  prevent  the  de- 
livery of  the  goods ;  but  that  is  not 
so  with  a  delivery-order.  ...  It  is  said 
that  the  delivery-order  and  the  subse- 
quent payment  of  the  price  by  the 
second  vendee  take  away  the  lien  of 
the  vendors.  These  acts  do  not  seem 
to  me  to  do  so  ;  for,  first,  this  price  was 
not  paid  to  the  original  owners;  and 
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§  557.    How  Buyer  may  put  an  End  to  the  Lien  by  tendering 
Performance,  etc.  —  Since   the   seller  may  put  an  end  to  his 


then  to  treat  what  passed  between 
other  people  as  an  estoppel  to  the  orig- 
inal owners,  is  to  give  the  delivery- 
order  the  effect  of  a  bill  of  lading, 
and  thus  the  argument  again  and  again 
comes  round  to  that  point  for  which  no 
authority  in  the  usage  of  trade  or  in  the 
law  can  be  shown."  Per  Lord  Camp- 
bell, McEwan  v.  Smith,  2  H.  L.  Gas. 
309.  And  see  Lord  Ch.  Cottenham,  ib. 
But  local  mercantile  usage,  so  well 
recognized  as  to  have  presumably  en- 
tered into  the  mutual  agreement  of 
parties,  has  much  to  do  with  these  ques- 
tions ;  and  in  the  United  States,  and 
especially  in  sections  largely  concerned 
in  inland  transportation,  warehouse-re- 
ceipts have,  in  several  instances,  been 
treated  as  documents  of  title  to  much 
the  same  extent  as  bills  of  lading. 
Gibson  v.  Stevens,  8  How.  384;  Shep- 
ardson  v.  Cary,  29  Wis.  34.  Nor  should 
the  various  acts  of  legislation  in  both 
countries  be  lost  sight  of,  which,  for 
certain  specified  purposes  named,  pre- 
serve or  destroy  liens,  or  give  certain 
classes  of  these  documents  of  title  a 
quasi  negotiable  character  by  the  force 
of  positive  law.  Prominent  among  such 
enactments  are  the  English  Factors' 
Act  of  6  Geo.  IV.,  c.  94,  §  2,  and  the 
Bills  of  Lading  Act  of  1849,  Vict.,c.  Ill, 
whose  features  reappear  in  the  codes 
of  some  American  States.  See  Benj. 
Sales,  bk.  5,  pt.  1,  c.  4,  where  the  Eng- 
lish statutes  on  this  subject  are  fully  set 
forth ;  Barber  v.  Meyerstein,  L.  R.  4  H. 
L.  317  ;  Jessel  v.  Bath,  L.  R.  2  Ex.  267 ; 
Dows  v.  Greene,  24  N.  Y.  638  ;  Hale 
v.  Milwaukee  Dock  Co.,  29  Wis.  482. 
And  here  it  should  be  observed  that  by 
the  latest  English  Factors'  Act,  40  &  41 
Viet.,  c.  39  (1877),  numerous  changes 
are  made,  particularly  in  the  direction 
of  assimilating  all  documents  of  title, 
when  in  the  hands  of  a  bona  fide  trans- 
feree for  value  from  the  original  pur- 
chaser, to  bills  of  lading,  for  the  pur- 
pose of  defeating  the  seller's  lien  and 
stoppage  in  transitu.  Benj  Sales,  3d 
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ed.  §  809.  For  the  mutual  convenience, 
besides,  of  owners  who  wish  to  secure 
advances  upon  collateral  security,  and 
the  parties  so  advancing,  may  be  found 
local  statutes,  as  in  New  York,  which 
specially  provide  that  any  person  to 
whom  warehouse-receipts  are  trans- 
ferred by  indorsement  shall  be  deemed 
the  owner,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  by  him. 
Benj.  ib. ;  Yenni  v.  McNamee,  45  N.  Y. 
614;  N.  Y.  Laws  1858,  c.  326.  And 
see  Mass.  Pub.  Stats,  c.  72,  §  1.  And 
the  effect  of  the  late  English  statutes 
is,  in  that  country,  to  enable,  not  only, 
as  formerly,  the  bona  fide  buyer  of  goods 
under  indorsement  of  a  bill  of  lading, 
but  likewise  a  party,  who  loans  or  ad- 
vances money  upon  the  faith  of  such 
security,  to  prevail  in  title  over  the 
original  seller  who  has  actually  trans- 
ferred the  document  and  suffered  it  to 
go  into  the  market.  Benj.  Sales,  bk. 
5,  pt.  1,  c.  5;  Short  v.  Simpson,  L.  R. 
1  C.  P.  248;  Barber  v.  Meyerstein, 
L.  R.  4  H.  L.  317 ;  Pease  v.  Gloahec, 
L.  R.  1  P.  C.  219.  But  independently  of 
legislation,  and  of  special  usage  shown, 
the  general  rule  of  America,  and  like- 
wise of  Great  Britain,  appears  to  be  to 
preserve  the  seller's  lien  and  possessory 
rights  in  goods,  notwithstanding  the 
transfer  of  orders,  warrants,  or  other 
documents  less  formal  than  bills  of 
lading.  See  supra,  §  539 ;  Solomons  v. 
Chesley,  58  N.  H.  238. 

One  who  buys  or  advances  on  the 
faith  of  these  documents  of  title,  does 
not,  however,  stand  as  securely  as  the 
innocent  holder  for  value  of  a  genuine 
bill  of  exchange  or  promissory  note. 
Honest  possession  is  not  always  an  ade- 
quate protection  in  the  instance  of  these 
merely  quasi  negotiable  securities ;  for 
the  indorsement  gives  the  holder  in  gen- 
eral no  such  right  as  to  enable  him  to 
claim  the  goods  when  the  bill  came  to 
him  through  a  finder  or  thief  who  had  no 
right  to  the  document.  Gurney  v.  Beh- 
rend,  3  E.  &  B.  622  ;  Blackb.  Sales,  279 ; 
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lien  by  delivery,  so  may  the  buyer  terminate  it  by  fulfilling, 
or  offering  to  fulfil,  his  whole  duty  under  the  contract,  and 
so  entitling  himself  to  delivery.  Hence  is  it  that  the  buyer's 
tender  of  price  is  held  to  extinguish  the  seller's  lien,  even 
though  the  seller  refuse  to  receive  the  money ;  for  the  right 
is  coextensive  only  with  the  object  it  aims  to  secure,  and 
cannot  be  made  the  means  of  oppression.1  But  the  lien 
right,  Mr.  Story  says,  is  a  right  to  retain  until  the  whole 
price  is  paid  ;  so  that  a  partial  payment  will  not  destroy,  but 
only  diminish,  the  lien,  every  single  portion  of  property  sold 
being  covered  by  the  lien  for  the  smallest  fraction  of  the 
price.2  To  this  it  should  be  added,  however,  that  in  part 
payments,  as  well  as  part  deliveries,  the  real  intent  of  the 
contract  will  control ;  and  several  sales  embraced  under  one 
entire  contract  must  be,  here  as  elsewhere,  distinguished  from 
separate  and  distinct  transactions  under  as  many  distinct 
contracts. 

Stollenwerck  v.  Thacher,  115  Mass.  224.  after  such  re-transfer  of  the  bill.  Short 
And  where  the  weight  is  wrongly  ex-  v.  Simpson,  L.  R.  1  C.  P.  248. 
pressed  in  the  document,  Jessel  v.  Bath,  A  late  decision  in  the  English  House 
L.  R.  2  Ex.  267,  or  where  so  many  of  Lords  treats  of  the  effect  of  giving 
barrels  of  "  salt  pork  "  are  therein  de-  bills  of  lading  in  duplicate  or  triplicate, 
scribed  as  "  mess  pork,"  Hale  v.  Mil-  —  a  custom  which  largely  prevails 
waukee  Dock  Co.,  29  Wis.  482,  the  among  merchants.  It  was  held  that 
party  who  trusted  to  the  document  has  the  party  who  first  gets  one  bill  of  lad- 
been  permitted  to  suffer ;  on  the  gene-  ing  out  of  the  set  gets  the  property 
ral  ground,  as  it  would  appear,  that  which  that  set  represents,  and  need  not 
unless  legislation,  usage,  or  express  concern  himself  about  the  subsequent 
agreement,  make  it  otherwise,  nothing  bills  of  the  set ;  and  that,  while  a  ship- 
is  to  be  delivered  up  under  the  docu-  owner  or  wharfinger  who  delivers  the 
ment  but  the  goods  which  the  docu-  goods  to  the  holder  of  a  subsequent  bill 
ment  actually  represented,  notwith-  may  be  excusable,  the  fact  of  such  de- 
standing  they  were  erroneously,  but  livery  will  not  affect  the  ownership  of 
not  fraudulently,  misdeseribed.  See,  the  goods  as  between  the  holders  of 
further,  1  Sch.  Pers.  Prop.  §§  471,  the  two  bills.  Meyerstein  ».  Barber, 
472.  L.  R.  4  H.  L.  317  (1870).  See  also 
Where  a  bill  of  lading  making  the  Glyn  v.  East  India  Dock  Co.,  7  App.  Cag. 
goods  deliverable  "  to  order  or  assigns  "  159;  1  Sch.  Pers.  Prop.  §§  471,  472. 
is  transferred  by  the  consignor  and  As  to  the  seller's  acts  restraining  the 
deposited  as  security  for  advances  effect  of  delivery  by  exercising  the 
made  by  a  third  party,  and  then,  upon  jus  disponendi,  see  sr//>ra,  c.  4;  Craven 
repayment  of  the  advance,  is  trans-  v.  Ryder,  4  Taunt  433;  Cowasjee  v. 
ferred  back  to  him  by  the  third  party,  Thompson,  6  Moore  P.  C.  165. 
his  original  remedies  under  the  con-  1  Martindale  i».  Smith,  1  Q.  B.  389; 
tract  are  restored,  so  as  to  enable  him  Benj.  Sales,  bk.  5,  pt.  1,  c.  4. 
to  sue  for  a  breach  committed  before  or  a  Story  Sales,  §  282.  Seewipro,  §  556. 
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§  558.  Right  of  Stoppage  in  Transitu ;  its  Nature.  —  II.  The 
last  chance  which  the  law  gives  the  unpaid  seller  to  reclaim 
his  goods  as  his  own,  under  the  original  contract  of  sale,  is 
presented  where  the  goods  are  delivered  up,  technically 
speaking,  to  the  buyer,  so  that  the  seller's  lien  is  gone ;  and 
yet,  being  on  their  transit  and  in  the  keeping  of  an  agent, 
have  not  yet  come  into  the  buyer's  actual  custody,  but  con- 
tinue in  that  of  the  carrier  or  middleman.  Here  the  seller, 
by  a  stretch  of  judicial  favor,  is  permitted,  on  discovering 
that  the  buyer  is  insolvent,  to  stop  the  goods  before  the 
buyer  acquires  possession,  and  retake  them  as  his  own,  in- 
stead of  suffering  them  to  be  thrown  in  among  the  insolvent's 
assets.  The  right  of  stoppage  in  transitu  is  to  be  carefully 
distinguished  from  that  of  lien,  to  which  in  many  respects 
it  bears  resemblance,  and  operates  as  a  sort  of  extension 
thereof. 

This  right  most  likely  originated  in  the  law-merchant.  It 
is  not  peculiar  to  Great  Britain,  but  receives  recognition  in 
the  other  commercial  countries  of  Europe,  as  France,  Russia, 
and  Holland ;  and  the  better  opinion  regards  the  rule  as  one 
of  equity  or  civil  jurisprudence.1  The  doctrine  was  first 
announced  in  England  in  1690  ; 2  and,  when  equity  inclined 
to  abandon  it,  the  common  law  took  it  up,  and  moulded  it 
into  its  prevailing  shape.  Bat  the  right  was  generally  con- 
ceded in  the  courts  of  England  and  the  United  States  long 
before  its  consequences  as  to  the  respective  parties  found 
clear  exposition.3 

§  559.  The  Same  Subject ;  Division  of  this  Topic.  —  Let  US 
consider  in  order :  (1st.)  The  parties  by  and  against  whom 
the  right  of  stoppage  in  transitu  may  be  exercised.  (2d.) 
The  transit,  with  its  proper  limits.  (3d.)  The  method  of 
exercising  the  right.  (4th.)  The  effect  of  exercising  the 

1  See  Gibson  v.  Carruthers,  8  M.  &  v.  Vargas,  15  Me.  312.  See  Black  v. 
W.  337,  per  Lord  Abinger  ;  Babcoek  v.  Bakers,  40  Jur.  77  (1867),  as  to  the 
Bonnell,  80  N.  Y.  244,  and  cases  cited ;  Scotch  law  of  stoppage  in  transitu. 


Wiseman  v.  Vandeputt,  2  Vern.  203; 


See    Wiseman    v.    Vandeputt,    2 


Story  Sales,  §§  318,  399;  Benj.  Sales,  Vern.  203. 

bk.  5,  pt.  1,  c.  5  ;  Lickbarrow  ?;.  Mason,          3  Gibson    v.  Carruthers    and   other 

2  T.  R.  63 ;  2  Kent  Com.  540;  Newhall  authorities,  supra. 
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right.  (5th.)  How  the  right  is  defeated  by  the  transfer  of 
documents  of  title.  (6th.)  Other  means  of  defeating  or 
excluding  this  right. 

§  560.  Parties  by  whom  the  Right  is  exercised ;  Seller,  Con- 
signor, etc.  —  (1st.)  As  to  the  parties  by  and  against  whom 
the  right  may  be  exercised.  This  right  is  conceded,  not  only 
to  a  seller,  but  to  any  consignor  who  may  have  bought  the 
goods  on  his  own  money  or  credit,  and  to  whom  the  buyer 
may  be  liable  for  the  price,  —  in  other  words,  both  to  sellers 
and  to  parties  situated  as  sellers,  even  though  such  selling 
party  may  be  in  a  certain  sense  a  factor  or  agent.1  Among 
parties  thus  favored  is  the  seller  of  an  interest  in  an  execu- 
tory agreement ;  in  fact,  any  general  or  special  agent  whose 
act  is  recognized  and  confirmed  by  the  selling  or  consigning 
principal  for  whom  he  thus  acts;2  but  not  a  wholly  unau- 
thorized party,  one  who  never  had  dealings  with  the  seller, 
but  stops  the  goods  at  a  venture,  as  though  bidding  for  the 
gratitude  of  a  stranger.3  Legislation  sometimes  lets  in  a 
surety,  so  as  to  permit  of  his  act  of  stoppage ;  though  the 
liability  of  such  a  party,  on  general  principle,  and  apart  from 
a  settled  usage,  appears  too  remote  for  this  purpose.4  Nor 
can  a  mere  lien  creditor  claim  to  exercise  the  right ;  for  it  is 
the  seller's  lien  only,  not  that  of  miscellaneous  parties,  whose 
protection  is  here  regarded.5  Nor  can  a  buyer  stop  goods  in 
transit,  being  the  adversary  party ;  though  it  is  allowable  for 
a  buyer  to  countermand  the  sale  with  the  seller's  assent,  so 
as  to  restore  to  the  latter  his  property-rights,  save  so  far  as 


1  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  1  ; 
Story  Sales,  §§  323,  324 ;  Feise  v.  Wray, 
3  East,  93  ;  Ellershaw  v.  Magniac,  6  Ex. 
670;  Lickbarrow  o.  Mason,  2  T.  R.  63 ; 
cases  infra  ;  1  Smith  Lead.. Gas.  848  et 
seq.;   Newhall  v.  Vargas,  13  Me.  93; 
Seymour  v.  Newton,  105  Mass.  272.   Cf. 
Gwyn  v.  Richmond  R.,  85  N.  C.  429. 

2  Jenkyns  v.  Usborne,  7   M.  &  G. 
678. 

3  See  Story  Sales,  §  324 ;  Benj.  Sales, 
bk.  5,  pt.  1,  c.  5,  §  1 ;  Hutchings  v. 
Nunes,  1  Moore  P.  C.  N.  s.  243 ;  Bell 
v.  Moss,  5  Whart.  189;   Chandler  v. 


Fulton,  10  Tex.  2  j  Aguirre  v.  Par-me- 
lee, 22  Conn.  473  ;  Reynolds  v.  Boston, 
&c.  R.,  43  N.  H.  680 ;  Bird  v.  Brown,  4 
Ex.  786. 

*  Siffkin  v.  Wray,  6  East,  871; 
Story  Sales,  §  323 ;  Benj.  Sales,  bk.  6, 
pt.  1,  c.  6,  §  1,  citing  act  19  &  20  Viet, 
c.  97,  §  5 ;  Imperial  Bank  v.  London 
Dock  Co.,  5  Ch.  D.  195. 

6  Story  Sales,  §  323;  Benj.  Sales, 
bk.  6,  pt.  1,  c.  5,  §  1;  su/tra,  §§  631, 
632;  1  Sch.  Pers.  Prop.  §§  386-888; 
Kinloch  v.  Craig,  3  T.  R.  119 ;  4  Brown 
P.  C.  47. 
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some  third  party's  rights  may  be  injuriously  affected  thereby, 
—  this  being,  in  fact,  a  mutual  rescission.1 

A  principal  consigning  goods  to  his  factor  who  proves  in- 
solvent may  stop  them  in  transitu,  even  though  the  factor 
may  have  made  advances,  or  be  jointly  interested  in  the 
goods.2  Nor  is  a  consignor  deprived  of  this  right  by  reason 
of  having  in  his  own  hands  goods  of  the  consignee  still  un- 
accounted for,  while  the  account  current  between  them 
remains  unadjusted  and  the  balance  is  unascertained.3  But 
the  cases  appear  to  pivot  upon  the  inquiry,  whether  the 
party  against  whom  the  stoppage  is  made  is  still  indebted  to 
the  stopping  party  as  buyer  or  not ;  the  latter  taking  the 
benefit  of  a  doubt.  Hence  is  it  that  a  partial  payment  of  the 
price  will  not  exclude  one's  right  of  stoppage;4  nor  a  post- 
poned payment  in  bills  of  exchange  or  other  securities  ; 6  nor, 
in  general,  the  fact  that  credit  was  given  by  the  seller  ; 6  while 
the  taking  of  securities  or  any  commodity,  by  way  of  full  and 
absolute  payment  of  the  price,  does.7 

§  561.  Party  against  whom  the  Right  is  exercised;  Insolvent 
Buyer,  etc.  —  The  party  against  whom  this  right  is  to  be  exer- 
cised is  the  buyer,  or  quasi  buyer,  provided  such  party  be 
bankrupt  or  insolvent.  The  insolvency  of  an  intermediate 
party  would  give  the  original  owner  no  right  to  stop  the 
goods  against  one  not  insolvent,  with  whom  he  had  dealt 
directly  as  seller.8  Insolvency,  or  a  general  inability  to  pay 
one's  debts,  can  be  shown  by  a  variety  of  circumstances ; 


1  See  Story  Sales,  §  324,  Bennett's 
n. ;  Grout  v.  Hill,  4  Gray,  361 ;  Sturte- 
vant  y.  Orser,  24  N.  Y.  538 ;   Ash  v. 
Putnam,  1  Hill,  N.  Y.  302.     Cf.  Bolton 
v.  Lancashire,  &c.  R.  R.  Co.,  L.  R.  1  C. 
P.  431 ;  post,  c.  17. 

2  Benj.  Sales,  bk.  6,  pt.  1,  c.  5,  §  1  ; 
Kinloch  v.  Craig,  3  T.R.  119;  Newsom 
v.  Thornton,  6  East,  17 ;  Story  Sales, 
§323. 

3  Wood  v.  Jones,  7  D.  &  R.  126. 
But  see  Vertue  v.  Jewell,  4  Camp.  31, 
explained  in  Benj.  Sales,  ib. 

4  Feise  v.  Wray,  3  East,  93;  Van 
Casteel  v.  Booker,  2  Ex.  702 ;  Newhall 
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v.  Vargas,    13  Me.  93;    Story   Sales, 
§327. 

5  Dixon  v.  Yates,  5  B.  &  Ad.  345 ; 
Feise  v.  Wray,  3  East,  93.     See  supra, 
§§  418-422. 

6  Clapp  v.  Sohmer,  55  Iowa,  273; 
supra,  §§  533-535  ;  Babcock  v.  Bonnell, 
80  N.  Y.  244. 

^  Benj.  Sales,  bk.  5,  pt.  1,  c.  5,  §  1 ; 
Eaton  v.  Cook,  32  Vt.  58  ;  Story  Sales, 
§  327.  Charging  a  commission  for  ne- 
gotiating paper  taken  by  way  of  post- 
poning payment,  does  not  divest  the 
seller  of  his  right  of  stoppage.  New- 
hall  v.  Vargas,  13  Me.  93. 

8  Eaton  v.  Cook,  32  Vt.  58. 
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and  one  manifest  instance  is,  where  the  buyer  has  stopped 
payment.1  That  the  seller  need  not  wait  for  a  formal  adjudi- 
cation of  bankruptcy,  is  quite  clear ;  and,  in  case  of  uncer- 
tainty, he  runs  little  risk  by  acting  promptly  as  his  welfare 
demands.  For,  if  the  buyer  be  insolvent  by  the  time  the 
goods  reach  their  destination,  the  act  of  stoppage  is  justified  ; 
though,  if  he  remained  solvent  to  that  period,  the  seller  would 
be  bound  to  deliver  the  goods,  and  indemnify  the  buyer  be- 
sides.2 A  Connecticut  case  goes  so  far  as  to  declare  that  the 
buyer's  failure  must,  in  point  of  fact,  have  been  later  than 
the  sale  ;  a  doctrine  which,  in  other  States,  however,  has  been 
repeatedly  disaffirmed ; 3  and  the  general  inclination  is  un- 
doubtedly to  limit  the  inquiry  to  the  point  of  actual  insol- 
vency on  the  buyer's  part,  unless  it  appears  that  the  seller 
made  the  bargain  with  knowledge  of  the  seller's  insolvency, 
in  which  case  the  right  would  be  denied  him.4 

§  562.    The  Transit,  with  its    Proper   Limits;    Intervention   of 

Carrier. —  (2d.)  As  to  the  transit,  with  its  proper  limits.  To 
allow  of  the  right  of  stoppage  in  transitu,  there  must  be,  be- 
sides those  adversely  interested  as  buyer  and  seller,  a  third 
party,  —  namely,  the  carrier  or  middleman  in  possession  of 
the  goods,  —  acting  in  one  sense  as  the  buyer's  agent,  but,  in 
truth,  a  sort  of  neutral  custodian.  When  he  takes  possession 
from  the  seller  as  carrier,  the  transit  begins  ;  when  he  divests 
himself  of  possession  in  such  capacity  to  the  buyer,  the  transit 
ends ;  and  the  stoppage,  to  be  effectual,  must  occur  between 
these  two  points.5  It  must  appear  at  the  outset,  so  far  as  the 
seller's  right  of  stoppage  is  concerned,  that  the  custodian  for 

1  Benj.  Sales,  bk.  6,  pt.  1,  c.  5,  §  2 ;  R.  R.  Co.,  43  N.  H.  680 ;  O'Brien  v. 
Story   Sales,  §§  327,  329 ;  Newsom  v.  Norris,  16  Md.  122 ;  Hays  v.  Mouille, 
Thornton,  6  East,  17  ;  Dixon  v.  Yates,  14  Penn.  St.  48 ;   Loeb  y.  Peters,  63 
5  B.  &  Ad.  313 ;    Clark  v.  Lynch,  4  Ala.  243. 

Daly,  83  ;    Herrick  v.   Borst,  4   Hill,  *  Blum  v.  Marks,  21  La.  Ann.  268 ; 

N.  Y.  650 ;   Thompson  v.  Thompson,  Conyers  r.  Ennis,  2  Mason,  236 ;  Rey- 

4  Cush.  127.  nolds  v.  Boston,  &c.  R.  R.  Co.,  43  N.  H. 

2  See  the  Constantia,  6   Rob.  Ad.  580;   O'Brien  v.  Norris,  16  Md.  122; 
321.  Buckley   v.   Furnies,   15    Wend.   137; 

8  Rogers  v.  Thomas,  20  Conn.  54,  Loeb  v.  Peters,  63  Ala.  243. 
disapproved  by  Blum  v.  Marks,  21  La.          8  Benj.  Sales,  bk.  5,  pt.  1,  c.  6,  §  3; 

Ann.  268;    Benedict  v.  Schaettle,  12  Story  Sales,  §  336. 
Ohio  St.  615 ;  Reynolds  v.  Boston,  &c. 
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the  transit  is  not  retained  as  the  seller's  agent,  as  would  be 
the. case  if  the  seller  reserved  the  jus  disponendi  to  himself 
by  certain  acts,  and  thus  kept  himself  owner  of  the  goods  ; 
nor  as  the  buyer's  special  and  immediate  agent,  taking  and 
holding  custody  strictly  on  his  behalf,  and  subject  to  his 
directions ;  but  as  the  buyer's  agent  only  so  far  as  the  law 
thus  treats  a  carrier  or  middleman.1 

The  transit  ordinarily  continues  until  the  goods  are  actually 
delivered  to  the  buyer,  or  to  some  one  whom  he  designates  as 
his  authorized  agent  to  receive  the  goods  on  his  behalf;  and 
this  is  usually,  but  not  invariably,  postponed  to  the  arrival  of 
the  goods  at  the  journey's  end.  Supposing  the  transit  to 
require  a  change  of  carriers  pending  the  arrival  at  the  ulti- 
mate destination,  —  as  where  goods  en  route  from  Chicago  to 
London  pass  over  different  lines  of  railway,  and  then  require 
shipment  by  vessel  besides,  —  the  transit  may  be  broken  at 
various  points,  and  the  goods  may  lie  over  in  warehouses, 
awaiting  opportunities  to  go  forward.  Now,  the  main  ques- 
tion as  to  every  intermediate  agent  is,  whether  he  is  the 
bu}^er's  agent  to  keep  the  goods,  and  take  the  buyer's  new 
orders  as  to  their  further  disposal  and  a  new  destination  ;  or, 
on  the  other  hand,  an  agent  for  the  purpose  of  carrying  out 
the  original  forwarding  intent.2  In  the  former  case,  and 
where  some  fresh  impulse  must  be  given  to  the  goods,  the 
seller's  right  of  stoppage  has  ceased :  in  the  latter  it  continues. 
A  certain  point  being  reached,  where  the  goods  come  into  the 
hands  of  parties  who  await  new  orders  from  the  original 
buyer  to  forward  to  his  own  sub-buyer  or  another,  or  where 
they  go  back  again  to  the  original  seller  to  start  them  under 
new  directions  from  the  bu}<er,  the  first  transit  has  been 


1  Ib. ;  Van  Casteel  v.  Booker,  2  Ex. 
691 ;  Turner  v.  Liverpool  Docks  Co., 
6  Ex.  543 ;  Schotsman  v.  Lancashire, 
&c  R.  R.  Co.,  L.  R.  2  Ch.  332  ;  2  Kent 
Com.  545  ;  Blackb.  Sales,  242  ;  Bernd- 
ston  v.  Strang,  L.  R.  4  Eq.  481 ;  L.  R. 
3  Ch.  639 ;  Rowley  v.  Bigelow,  12  Pick. 
307  ;  Covell  v.  Hitchcock,  23  Wend. 
611 ;  Cabeen  v.  Campbell,  30  Penn.  St. 
254;  Newhall  v.  Vargas,  15  Me.  312. 
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See  Gwyn  v.  Richmond  R.,  85  N.  C. 
429,  which  holds  that  where  the  con- 
tract for  transportation  is  in  legal 
effect  with  the  buyer  (the  consignor 
acting  as  his  agent,  though  paying  in 
advance  for  the  goods),  and  the  com- 
pany is  liable  to  the  latter  for  non- 
delivery, there  exists  no  right  of  stop- 
page. Sed  qu. 

2  See  2  Kent  Com.  645. 


CHAP.    XIV.]      SELLER'S  LIEN ;   STOPPAGE  IN  TRANSITU.  §  5C3 


deemed  at  an  end.1  Not  so,  however,  where  the  interme- 
diate custody  is  incidental  to  the  continuous  purpose  of  for- 
warding to  the  ulterior  point  of  destination  determined  upon,2 
even  though  the  buyer's  further  directions  are  awaited  as  to 
details  in  furtherance  of  that  purpose.8  As  preliminary  to 
the  main  transit,  the  goods  may  be  so  warehoused  for  tern-  • 
porary  purposes,  or  placed  in  such  neutral  custody,  by  virtue 
of  the  seller's  undertaking  to  forward  them  to  the  buyer,  that 
the  seller  must  be  deemed  to  have  either  his  original  lien 
upon  them,  or  a  right  of  stoppage  in  transit^  for  security  of 
the  price.4 

§  563.  The  Same  Subject ;  Buyer  may  break  Transit  and  in- 
tercept Goods.  —  The  issue  herein  involved,  which  is  one  of 
intent,  though  often  obscure  because  manifested  by  equivocal 
acts,  is  rendered  all  the  more  doubtful  in  the  cases,  from  the 
circumstance,  now  readily  admitted,  that  a  buyer  has  the 
right  to  break  the  original  transit  and  intercept  his  goods, 
personally  or  by  means  of  an  authorized  agent,  at  any  inter- 
mediate point.  His  exercise  of  this  right  in  good  faith  and 
with  corresponding  intent  puts  an  end  to  the  seller's  oppor- 
tunity of  stopping  the  goods  on  his  own  behalf.5  Carrier 
and  consignee  may  agree,  too,  to  change  the  route  and  vary 
the  place  of  delivery,  and  thus  shut  out  the  right  of  stoppage, 
provided  the  seller  has  parted  title  ; 6  nor  will  a  wrongful 
refusal  of  the  carrier  to  deliver  impair  the  buyer's  right  to 
take  full  control.7 


i  Blackb.  Sales,  224,  244;  Benj. 
Sales,  bk.  6,  pt.  1,  c.  5,  §  3;  Dixon 
v.  Baldwin,  5  East,  175 ;  Valpy  v. 
Gibson,  4  C.  B.  837;  Smith  v.  Hud- 
son, 4  B.  &  S.  431 ;  Sawyer  u.  Joslin, 
20  Vt.  172;  Guilford  i?.  Smith,  30 
Vt.  49. 

a  Benj.  ib.  •  Story  Sales,  §§  334- 
336  ;  Coates  v.  Railton,  6  B.  &  C.  422  ; 
Covell  v.  Hitchcock,  23  Wend.  611; 
Cabeen  v.  Campbell,  30  Penn.  St.  254  ; 
Hays  v.  MouHle,  14  Penn.  St.  48; 
Markland  t.  Creditors,  7  Cal.  213. 

»  Harris  v.  Pratt,  17  N.  Y.  249. 

*  Mohr  v.  Boston,  &c.,  R.,  106  Mass. 
67.  The  transit  contemplated  by  the 


terms  of  the  agreement  is  to  be  consid- 
ered ;  but  a  liberal  rule  of  construction 
is  here  applied.  See  Watson,  Ex  parte, 
6  Ch.  D.  35 ;  Rosevear  Clay  Co.,  Ex 
parte,  11  Ch.  D.  560. 

5  Whitehead  ».  Anderson,  9  M.  & 
W.  518  ;  London,  &c.  R.  R.  Co.  r.  Bart- 
lett,  7  H.  &  N.  400 ;  Mohr  r.  Boston, 
&c.  R.  R.  Co.,  106  Mass.  67  ;  Chandler 
v.  Fulton,  10  Tex.  2. 

6  London,  &c.  R.  R.  Co.  v.  Bartlett, 
supra;  Wood  iv  Yeatman,  15  B.  Mon. 
270. 

7  Bird  v.  Brown,  4  Ex.  786 ;  Benj. 
Sales,  bk.  5,  pt.  1,  c.  6,  §  3 ,  Blackb. 
Sales,  259. 
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§  564.  Carrier's  Acts  at  Terminus  ;  What  Acts  exclude  Seller. 
—  As  to  the  termination  of  the  transit,  the  simple  arrival  of 
the  goods  at  the  place  of  ulterior  destination  does  not  per  se 
put  an  end  to  the  seller's  right  of  stoppage  ;  but  he  may 
overtake  them  at  any  time  before  the  buyer  has  acquired 
possession.  Such  acts  of  the  carrier  as  entering  at  the  custom- 
house do  not  put  the  goods  into  the  buyer's  possession ;  nor 
partially  unloading,  and  then  putting  them  on  board  again ; l 
and  he  might  even  deliver  a  portion,  and  yet  leave  the  seller 
free  to  stop  the  remainder.2  Nor  would  the  buyer  acquire 
possession  so  as  to  defeat  the  seller's  lien  by  merely  marking 
the  goods,  going  on  board  and  touching  them,  taking  sam- 
ples, or  performing  other  symbolical  acts,  where  something 
more  explicit  is  called  for;3  while,  on  the  other  hand,  by 
taking  the  goods  into  his  personal  custody  or  that  of  his  ex- 
clusive agent,  whether  before  the  transit  begins,  or  midway, 
or  at  the  end,  he  assumes  an  entire  control  of  possession  in 
such  a  sense  as  utterly  extinguishes  the  seller's  right  to  stop 
them  as  his  own.4 

What  most  embarrasses  in  this  connection  is  to  state  the 
precise  point  at  which  the  transit  ends  where  the  carrier  has 
finished  the  transportation,  and  yet  holds  the  goods  in  his 
keeping ;  for  he  might,  upon  this  state  of  facts,  prove,  not  a 
carrier  still,  but  a  mere  warehouseman  or  custodian  for  the 
buyer.  Such  a  case  must  turn,  ultimately,  upon  the  facts 
presented ;  but  the  modern  tendency  is  to  presume  that  the 
transit  continues  for  the  seller's  benefit,  in  absence  of  clear 
testimony  showing  that  buyer  and  carrier  have  come  to  some 


1  Northey  v.  Field,  2  Esp.  613 ;  Mot- 
tram  v.  Heyer,  5  Denio,  629 ;    Harris 
v.  Pratt,  17  N.  Y.  249 ;  Donath  v.  Broom- 
head,  7  Penn.  S-t.  301.     But  warehous- 
ing the  goods  might  have  this  effect. 
Ib.  ;  Guilford  v.  Smith,  30  Vt.  49.   And 
see  Parker   v.   Byrnes,   1    Low.   539; 
Crawshay    r.    E.les,    1    B.   &   C.    181; 
Mohr  v.  Boston  &  Albany  R.,  106  Mass. 
67. 

2  Crawshay  <>.  Edes,  1  B.  &  C.  181 ; 
Buckley    v.  Furniss,   17    Wend.   504; 
Story  Sales,  §  332  ;  Benj.  Sales,  bk.  6, 
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pt.  1,  c.  5,  §  3 ;  Potts  v.  New  York  & 
New  England  R.,  131  Mass.  455  ;  Benj. 
Sales,  3d  ed.  §  857. 

8  Whitehead  v.  Anderson,  9  M.  & 
W.  518 ;  Story  Sales,  §  338. 

4  Bolton  r.  Lancashire,  &c.  R.  R. 
Co.,  L.  R.  1  C.  P.  431 ;  James  v.  Griffin, 
1  M.  &  W.  20;  Naylor  v.  Dennie,  8 
Pick.  198  ;  Covell  v.  Hitchcock,  23 
Wend.  611  ;  Hays  v.  Mouille,  14  Penn. 
St.  48 ;  Story  Sales,  §  333  ;  Benj.  Sales, 
bk.  5,  pt.  1,  c.  5,  §  3;  2  Kent  Com. 
545. 
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mutual  understanding  for  a  change  in  the  character  of  the 
latter's  possession,  so  as  to  leave  him  a  carrier  no  longer. 
Thus  the  seller's  right  of  stoppage  has  been  upheld,  notwith- 
standing the  buyer  went  personally  on  board  the  vessel  on  its 
arrival,  or  sent  his  lighter,  to  get  the  goods,  the  captain 
excusing  himself  from  delivering  for  one  cause  or  another.1 
Nor  does  the  carrier's  notification  to  the  buyer  that  the  goods 
have  arrived  end  conclusively  the  transit.2  So,  with  refer- 
ence to  railroad  and  other  inland  carriers,  the  seller's  right 
of  stoppage  has  been  protected  against  attaching  creditors  of 
the  buyer  after  the  goods  were  transferred  from  the  train  to 
the  freight  d£p6t,  and  while  the  carrier  was  in  no  sense  the 
buyer's  agent.3  But,  if  the  carrier  once  converts  himself 
into  a  warehouseman  for  the  buyer  by  virtue  of  some  con- 
tract or  course  of  dealing  with  him,  the  transit  for  stoppage 
is  ended.4 

While  the  buyer  or  his  assignee  hesitates  or  refuses  to  take 
the  goods,  the  transit  of  necessity  continues,  so  as  to  entitle 
the  seller  to  stop  them ; 5  but  the  buyer's  hesitation  avails 
nothing  if  he  finally  takes  possession  while  the  seller's  right 
slumbers.6  The  right  of  terminating  the  transit  and  taking 
possession  of  the  goods  passes,  if  the  buyer  dies,  to  his  ex- 
ecutor or  administrator,7  or,  if  he  has  gone  into  bankruptcy, 
to  his  assignee,8  to  be  exercised  by  such  representative  as  the 


1  Whitehead  v.  Anderson,  9  M.  & 
W.  518  ;  Coventry  v.  Gladstone,  L.  R. 
6  Eq.  44.     And  see  Jackson  v.  Nichol, 
5  Bing.  N.  C.  508 ;  Cooper,  Ex  parte, 
11  Ch.  D.  68. 

2  Seymour   v.  Newton,   105  Mass. 
272. 

8  Calahan  v.  Babcock,  21  Ohio  St. 
281;  Seymour  v.  Newton,  105  Mass. 
272;  Becker  v.  Hallgarten,  86  N.  Y. 
173.  While  goods  are  stored  by  the 
carrier  in  his  warehouse  at  the  place 
of  destination  because  the  buyer  fails 
to  pay  freight  and  remove  them,  the 
right  of  stoppage  in  transitu  continues  ; 
and  this  notwithstanding  the  goods 
were  sold  on  credit.  Clapp  v.  Peck, 
55  Iowa,  270.  And  see  Kendall  v. 
Marshall,  46  L.  T.  N.  s.  693;  Macon 

VOL.  II. 


Railroad  v.  Meador,  65  Ga.  705 ;  Bar- 
row, Ex  parte,  6  Ch.  D.  783. 

4  Sawyer    v.    Joslin,  20    Vt.   172; 
Hoover  v.  Tibbitts,  13  Wis.  79 ;  Covell 
v.  Hitchcock,  23  Wend.  611;   Bolton 
v.  Lancashire,  &c.  R.  R.  Co.,  L.  R.  1 
C.  P.  431 ;    McFetredge  v.   Piper,  40 
Iowa,  627.     As  to  ulterior  and  subse- 
quent transit,  and  the  stoppage  of  goods 
in  possession  of  the  buyer's  forwarding 
agent,  see  11  Q.  B.  1).  327. 

5  Bolton  v.  Lancashire,  &c.  R.  R. 
Co.,  supra ;  Grout  v.  Hill,  4  Gray,  861  : 
Sturtevant  v.  Orser,  24  N.  Y.  538 ;  Benj. 
Sales,  bk.  5,  pt.  1,  c.  5,  §  3. 

«  Greaner  y.  Mullen,  15  Penn.  St. 200. 

7  Conyers  c.  Ennis,  2  Mas.  236. 

8  Ellis  r.  Hunt,  3  T.  R.  467 ;  InglU 
v.  Usherwood,  1  East,  515. 
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buyer  himself  might  have  done.  But  in  all  such  cases  the 
interception  by  or  on  behalf  of  the  buyer  should  show  the  in- 
tention of  taking  possession  as  owner,  and  not  for  some  other 
limited  and  inconsistent  purpose.1 

§  565.  Method  of  exercising  Right  of  Stoppage  in  Transitu.  — 
(3d.)  As  to  the  method  of  exercising  the  right  of  stoppage. 
No  particular  method  is  prescribed  by  law ;  and  the  only 
thing  requisite  is,  that,  during  the  transit,  the  seller  shall,  by 
some  act  or  declaration  plain  enough  for  a  carrier  to  compre- 
hend its  import,  countermand  delivery  to  the  buyer.  For, 
to  use  the  oft-repeated  expression  of  Lord  Hardwicke,  the 
vendor  is  so  much  favored  as  to  be  justifiable  in  getting  his 
goods  back,  by  any  means  not  criminal,  before  they  reach  the 
possession  of  an  insolvent  vendee.2  But  the  stoppage  on  the 
seller's  account  must,  in  order  to  be  effectual,  be  made  on 
his  own  behalf  in  assertion  of  his  paramount  right  to  the 
goods.3 

The  usual  mode  of  stopping  the  goods  is  by  notifying  the 
carrier  or  middle-man,  who  holds  possession,  of  the  seller's 
claim  thereto,  forbidding  delivery  to  the  buyer,  and  requir- 
ing that  the  goods  be  held  subject  to  the  seller's  further 
orders.  This  notice  should  be  given,  if  possible,  to  the 
person  already  or  presently  in  actual  custody  of  the  goods, 
as  the  master  of  the  ship  or  a  railroad  freight-agent ;  and,  if 
only  to  the  principal  party  engaged  in  the  transportation, 
then  in  season  sufficient  for  him  to  transmit  the  proper  orders 
to  his  agent  which  shall  overtake  the  goods ;  the  main  object 
being,  that  notice  shall  be  brought  to  the  custodian  con- 
cerned in  the  transit  soon  enough  to  enable  him  to  act  upon 
the  seller's  countermand.4  The  effect  of  such  notice,  season- 


1  See  post,  §  569. 

2  1  Atk.  250. 

3  Benj.   Sales,  bk.   5,   pt.   1,  c.   5, 
§  4  ;  Blackb.  Sales,  266 ;  Story  Sales, 
§  325. 

4  Whitehead  o.  Anderson,  9  M.  & 
W.  518 ;  The  Tigress,  32  L.  J.   Adm. 
97 ;    Meyerstein    v.   Barber,   L.   R.   4 
H.  L.  317 ;  Benj.  Sales,  bk.  5,  pt.  1,  c. 
5,  §  4 ;  Story  Sales,  §  325 ;  Seymour 
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v.  Newton,  105  Mass.  272;  Nevvhall 
v.  Vargas,  13  Me.  93;  Bloomingdale 
p.  R.  R.,  6  Lea,  616.  If  notice  is  given 
to  the  employer,  it  should  be  given  in 
time  to  enable  him  to  send  notice  to 
his  servant  not  to  deliver.  As  to  giv- 
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transportation  is  by  water,  see  Falk, 
Er  parte,  14  Ch.  I).  446;  7  App.  Cas. 
685  ;  Watson,  Ex  parte,  5  Ch.  D.  35. 
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ably  given  and  sufficiently  plain  in  expression,  is  to  revest 
the  seller's  possession  and  lien ;  and  the  carrier  is  bound  to 
obey,  leaving  the  justification  of  the  stoppage  with  the  seller 
as  concerns  the  sale  parties;  since  the  due  exercise  of  this 
right  is  at  the  seller's,  and  not  the  carrier's,  peril.  The 
carrier  is  not  to  disregard  the  seller's  claim,  nor  to  undertake 
to  solve  the  dispute  between  buyer  and  seller,  nor  to  ask  for 
evidence  of  the  right ;  but  to  obey  the  seller's  order  im- 
plicitly, and  thereupon  refuse  delivery  to  the  buyer.1  It  is 
only  when  he  is  sure  that  the  seller's  right  must  fail  of  exer- 
cise that  he  can  safely  disregard  the  notice  ;  and  even  here, 
though  practically  right,  he  is  theoretically  wrong,  because 
of  his  disobedience  to  orders :  nor,  in  general,  will  the  car- 
rier's delivery,  despite  of  the  countermand  received,  balk  the 
seller  of  his  rights  under  the  stoppage.2 

,§  566.  Effect  of  exercising  the  Right  of  Stoppage  in  Tiansitu. 
—  (4th.)  As  to  the  effect  of  exercising  the  right  of  stoppage. 
It  appears  to  be  now  well  established,  both  in  England  and 
in  the  United  States,  that  as  the  seller's  stoppage  in  transitu 
may  be  exercised  by  simply  serving  notice  upon  the  carrier, 
so  its  effect  is,  not  to  rescind  the  sale,  but  to  restore  the 
goods,  so  to  speak,  to  the  consigning  party,  and  put  him  in 
possession  again,  with  the  rights  of  an  unpaid  seller  to  hold 
until  he  is  paid.3  Upon  this  ground,  that  there  is  still  a 
privity  of  contract  and  not  rescission,  courts  of  equity  take 

1  Litt  v.  Cowley,  7  Taunt.  168 ;  The  681.    In  Babcock  v.  Bonnell,  80  N.  Y. 
Tigress,  32  L.  J.  Adm.  97;  Blooming-  244,  251,  Church,  C.  J.,  observes  that 
dale  v.  R.  R.,  6  Lea,  616.  whatever  uncertainty  there  may  be  as 

2  Littu.  Cowley,  7  Taunt.  168;  Benj.  to  the  rule  in  England  upon  the  point 
Sales,  bk.  5,  pt.  1,  c.  5,  §  4 ;  Glyn  v.  whether  the  effect  is  rescission  or  not, 
East  India  Dock  Co.,  7  App.  Cas.  591 ;  the  decisions  in  this  country  are  quite 
Story  Sales,  §  325.     See  Walker,  Ex  preponderating  in  favor  of  the  theory 
parte,  cited  Benj.  Sales,  bk.  5,  pt.  1,  c.  of  alien;  though  intimating  that  as  an 
5,  §  4,  as  to  the  seller's  stoppage  by  original  question  the  doctrine  of  rescis- 
entering  the  goods  in  his  own  name  at  sion  commends  itself  to  his  judgment 
the  custom-house.  as  more  simple,  and  usually  more  just. 

3  Story  Sales,  §  320 ;   Benj.  Sales,  See  80  N.  Y.  244,  251,  and  cases  cited, 
bk.  5,  pt.  1,  c.  5,  §  6 ;  Wentworth  v.  As  we  have  elsewhere  intimated,  the 
Outhwaite,  10  M.  &  W.  436 ;  Martin-  right  is  hardly  to  be  considered  as  liter- 
dale  y.  Smith,  1  Q.  B.  389;  Rowley  v.  ally  that  of  lien,  but  as  sui generis.  Supra, 
Bigelow,  12  Pick.  307 ;  Newhall  v.  Var-  §§  631,  646,  647,  668. 

gas,  13  Me.  93 ;  15  Me.  314 ;  7  App.  Cas. 
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jurisdiction.1  The  right  of  the  buyer,  on  the  one  hand,  to 
obtain  the  goods  upon  promptly  paying  up,  and  of  the  seller, 
on  the  other,  to  re-sell  upon  notice  and  after  a  reasonable 
delay,  as  on  the  buyer's  account,  follow  the  principles  al- 
ready laid  down  with  regard  to  the  unpaid  seller's  lien  for 
price ;  with  only  the  addition  of  costs  and  expenses  inci- 
dental to  the  stoppage,  seriously  diminishing  the  buyer's 
chance  of  a  balance.2  Hence  it  is  held  that  the  seller  need 
not  refund  a  part  payment  received  on  the  goods  before  en- 
forcing his  right,3  nor  tender  back  the  purchaser's  notes  given 
conditionally  for  the  price  of  goods ; 4  and  the  proceeds  of 
the  goods  being  applied,  if  re-sold,  to  the  seller's  recompense, 
he  must  account  to  the  buyer  for  whatever  may  remain  in 
his  hands,  or,  in  case  of  a  deficiency,  may  pursue  the  ordi- 
nary remedies  of  a  creditor  against  the  buyer  for  the  balance.5 
On  the  whole,  the  respective  remedies  of  the  parties  uncjer 
a  stoppage,  although  not  very  clearly  settled  by  decisions, 
are  adjusted  on  the  principle  that  the  sale  parties  stand  sub- 
stantially as  though  the  seller  had  not  parted  possession  when 
the  transit  commenced.  And  hence,  too,  it  is  held  that  where 
stoppage  is  made  of  goods  sold  on  credit,  the  seller  ought  to 
hold  them  until  the  expiration  of  the  credit,  and  be  able  to 
deliver  them  upon  payment  of  the  price  according  to  the 
original  contract.6 

The  seller's  right  of  stoppage  in  transitu  for  his  price  is 
paramount  to  that  of  attaching  creditors  to  attach;  and 
hence,  though  the  goods  be  attached  while  on  their  transit 
by  creditors  of  the  buyer,  the  seller  may  exercise  his  right 

1  See  Lord  Cairns   in    Schotsman  that  the  right  of  stoppage  as  to  goods 
v.  Lancashire,  &c.  R.  R.  Co.,  L.  R.  2  taken  in   a  vessel  chartered    by  the 
Ch.  332.                                                   .  buyer  does  not  extend  so  far  as  to  en- 

2  Story  Sales,  §  320 ;   Benj.  Sales,  title  the  seller,  as  against  the  buyer's 
bk.  6,  pt.  1,  c.  5,  §  6  ;  2  Kent  Com.  541 ;  other    creditors,    to    claim    insurance 
cases  infra;    Cross  v.   O'Donnell,  44  money    which    accrues   to  the   buyer 
N.  Y.  661.  because  of  damage  done  to  the  goods 

3  Newhall  v.  Vargas,  13  Me.  93 ;  15  in  transit.     Berndston  v.  Strang,  L.  R. 
Me.  312.  3  Ch.  588.    And  as  to  a  buyer's  claim 

4  Hays  v.  Mouille,  14  Penn.  St.  48.  for  freight  and  charges  in  transporta- 

5  Newhall  u.  Vargas,  15  Me.  312 ;  tion  on  his  ship,  see  Newhall  y.  Vargas, 
Story  Sales,  §  320.    And  see  Stanton  15  Me.  312. 

y.  Eager,  16  Pick.  475.    But  it  is  held         «  Babcock  v.  Bonnell,  80  N.  Y.  244. 
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before  the  transit  ends  with  the  usual  effect,  and  the  attach- 
ment must  yield  to  his  claim.1  So,  too,  is  this  right  of  a 
higher  nature  than  any  general  claim  of  the  transporting 
party ;  and  stoppage  in  transitu  will  accordingly  supersede 
the  carrier's  or  warehouseman's  lien  for  any  general  balance 
against  the  buyer,  but  not  for  his  special  charges  upon  the 
particular  goods.2 

§  567.  How  the  Right  of  Stoppage  is  defeated  by  Transfer  of 
Documents  of  Title.  —  (5th.)  How  the  right  of  stoppage  is  de- 
feated by  the  transfer  of  documents  of  title.  The  only  mode 
of  defeating  the  seller's  right  of  stoppage  in  transitu,  as  yet 
clearly  recognized,  appears  to  be  a  bona  fide  transfer  for  value 
to  a  third  party  of  the  bill  of  lading,  or  perhaps,  under  the  in- 
fluence of  late  legislation,  certain  other  documents  of  title  of 
a  like  gwtm-negotiable  character.3  As  between  the  original 
sale  parties,  the  buyer's  possession  of  the  bill  of  lading,  in 
advance  of  the  arrival  of  the  goods,  can  have  no  greater 
effect  than  to  give  him  the  property  in  the  goods,  without 
depriving  the  seller  of  his  right  to  stop  them  on  the  way.4 
But  with  the  transfer  of  these  documents  of  title  a  new 
party  comes  into  view,  who  holds  the  assigning  party's  rights  ; 
and  it  has  long  been  settled  law,  that  this  assignee,  if  a  bona 
fide  transferee  for  valuable  consideration,  may  claim  the 
goods  as  his  own,  divested  altogether  of  the  seller's  right 
of  stoppage.5  The  transferee  who  could  thus  hold  against 

1  Story  Sales,  §  321  ;  Smith  v.  Goss,  part  under  the  consignment  as  against 
1  Camp.  282 ;  Benj.  Sales,  bk.  5,  pt.  1,  the  seller  who  stops  i;i  transitu.     Potts 
c.  5,  §   1  ;    Seymour  v.  Newton,  105  p.  New  York  &  New  England  R.,  131 
Mass.  272 ;    Clark  v.  Lynch,  4  Daly  Mass.  455. 

(N.  Y.),  83;    Chandler  v.  Fulton,  10  8  Supra,  §  656  and  n. 

Tex.  2  ;  O'Brien  v.  Norris,  16  Md.  122 ;  *  Fraser  v.  Witt,  L.  R.  7  Eq.  64  ; 

Wood  v.  Yeatman,   15  B.  Mon.  270 ;  Stanton  v.  Eager.  16  Pick.  474. 

Blum  r.  Marks,  21  La.  Ann.  268.     And  *  Lickbarrow  v.  Mason,  2  T.  R.  63  ; 

see  Sherman  v.  Rugee,  55  Wis.  346;  Benj.  Sales,  bk.  5,  pt.  1,  c.  6,  §  6;  Story 

post,  §  569.  Sales,  §  344 ;  2  Kent  Com.  647,  648 ; 

2  Story   Sales,  §   821 ;    Oppenheira  Pease  v.  Gloahec,  L.  R.  1  P.  C.  219 ; 
v.  Russell,  3  B.  &  P.  42  ;  Benj.  Sales,  Coventry  v.  Gladstone,  L.  R.  6  Eq.  44 ; 
supra.      See   Mercantile,  &c.  Bank  v.  Conard  v.  Atlantic  Ins.  Co  ,  1  Pet.  446; 
Gladstone,  L.  R.  3  Ex.  233.     A  part  Winslow  ».  Norton,  29  Me.  421  ;  Dows 
delivery  by  the  carrier  does  not,  as  a  v.  Greene,  24  N.  Y.  638 ;  Chandler  v. 
rule,  prevent  him  from  asserting  his  lien  Fulton,  10  Tex  2;  Becker  v.  Hallgar- 
for  lawful  freight  and  charges  on  every  ten,  86  N.  Y.  167. 

581 


§  568          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

the  first  seller  was  formerly  thought  to  be,  of  necessity,  a 
sub-purchaser  of  the  goods ;  and  such  is  still  the  general 
rule,  save  where  legislation  (as  under  the  English  Factors' 
Acts)  has  extended  the  privileges  of  bona  fide  holders  for 
value  to  parties  who  loan  or  advance  money  on  security  of 
the  goods.1  But  there  remains  still  this  practical  difference 
between  the  transferee  of  a  bill  of  lading  by  way  of  sale  and 
the  transferee  by  way  of  pledge  or  mortgage,  that  in  the 
former  instance  the  seller's  right  is  wholly  defeated,  while  in 
the  latter  the  seller  can  stop  the  goods  and  retain  all  interest 
in  them  over  and  above  discharging  the  transferee's  security.2 
§  568.  The  Same  Subject;  Transfer  must  be  to  Bona  Fide 
Third  Party  for  Value.  —  The  bona  fides  of  such  transferee's 
title  is  material.  He  might  know  that  the  goods  were  not 
paid  for,  and  yet  take  the  instrument  in  good  faith ;  since 
goods  are  bought  on  credit  as  well  as  for  cash.  But  if  he 
knows  the  goods  are  not  paid  for,  and  besides  that  the  origi- 
nal buyer  is  insolvent  and  cannot  pay  for  them,  or  other  cir- 
cumstances are  brought  home  to  him  showing  that  the  bill 
of  lading  is  not  honestly  assignable  by  the  buyer,  he  cannot 
by  taking  it  exclude  the  seller  from  exercising  his  right  of 
stoppage.3  A  transferee  of  the  bill  in  trust  for  creditors  of 
the  insolvent  buyer  must  yield,  therefore,  to  the  unpaid 
seller.4  The  latest  English  cases  go  so  far  in  exacting  scru- 
pulous dealings  as  even  to  uphold  the  unpaid  seller  against 
any  creditor  who  takes  a  transfer  of  the  bill  of  lading  from 
his  debtor  in  consideration  of  merely  releasing  some  antece- 
dent claim  ; 5  but  the  American  rule  may  not  be  so  strict.6 

1  Story  Sales,  §  347 ;  Benj.  Sales,  T.  R.  681 ;  Vertue  v.  Jewell,  4  Camp, 

bk.  5,  pt.  1,  c.  5,  §  5 ;  supra,  §  556  n.  31.     The  bonajide  holder  who  acquires 

a  Westzinthus,   In  re,  5  B.  &  Ad.  the  bill  of  lading  without  knowledge  of 

817  ;  Spalding  v.  Ruding,  6  Beav.  376;  the  buyer's  insolvency  or  of  a  stoppage 

Berndston  v.  Strang,  L.  R.  4  Eq.  486,  in  transitu  is  protected,  even  though  ac- 

n. ;    Chandler  v.   Fulton,   10   Tex.  2 ;  quiring  the  document  in  fact  after  the 

Golding,  Ex  parte,  13  Ch.  D.  628.     As  stoppage  had  been  made.     Newhall  v. 

to  a  government  store-keeper's  certifi-  Central  Pacific  R.,  51  Cal.  345. 
cate,  see  Mohr  v.  Boston  &  Albany  R.,          4  Harris  v.  Pratt,  17  N.  Y.  249 ;  2 

106  Mass.  67.  Woods,  35. 

8  Story  Sales,  §  345  ;  Benj.  Sales,         6  Rodger  v.  Comptoir  d'Escompte, 

bk.  5,  pt.  1,  c.  5,  §  5;  Cuming  v.  Brown,  L.  R.  2  P.  C.  393. 
9  East,   506 ;    Salomons  v.  Nissen,  2         6  In  this  country,  apparently,  one 
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§  569.  Otner  Means  of  defeating  or  excluding  the  Right  of 
Stoppage. —  (6th.)  Whether  other  means  of  defeating  or  ex- 
cluding the  right  of  stoppage  exist  than  those  already  stated, 
receives  some  attention.  Doubtless  the  light  might  be  ex- 
cluded by  an  express  agreement  in  advance,  induced  by  no 
fraud  as  to  the  buyer's  solvency  or  otherwise ;  and  so,  too, 
might  the  seller  waive  his  right.1  The  buyer's  opportunity 
to  intercept  the  goods  we  have  already  considered.2  But  an 
officer's  seizure  of  the  goods  by  virtue  of  civil  process  does 
not  defeat  the  seller's  right ;  for  this  is  not  an  interception  in 
effect  by  the  buyer  or  his  own  agent.3  Nor  does  the  buyer's 
assignment  to  his  creditors,  under  circumstances  indicating 
no  intention  to  regard  the  goods  as  assets,  defeat  the  seller's 
right.4  Nor  does  the  buyer's  mere  agreement,  before  re- 
ceiving the  goods,  to  transfer  the  same  to  another.5  For 
the  act  on  the  buyer's  part  which  concludes  the  seller  must 
import  the  assumption  of  dominion  over  the  goods  as  his  own 
already. 


CHAPTER  XV. 
BUYER'S    REMEDIES. 

§  570.  Leading  Instances  stated  where  Buyer  may  invoke 
Remedies.  —  There  are  three  leading  instances  in  which  the 
buyer  of  chattels  finds  occasion  to  invoke  his  remedies  under 

might  actually  take  an  assignment  in          l  What  has  been  said  supra,  §§  537- 
this  way,  and  yet  be  a  bonajide  purchaser  544,  as  to  estoppel  of  the  seller  as  to 
for  value.     See  Lee  v.  Kimball,  45  Me.  third  parties  by  his  own  acts,  would 
172,  and  cases  cited.  But  Loebv.  Peters,  doubtless  apply  to  the  right  of  stop- 
OS  Ala.  243,  has  since  held  that  the  trans-  page  in  transitu. 
fer  of  a  bill  of  lading  as  mere  collateral         2  Supra,  §  563. 
security  for  a  pre-existing  debt  does  not         8  Sherman  v.  Rugee,  65  Wis.  346  ; 
make  the  transferee  a  holder  for  value  supra,  §  566. 

as  against  a  stoppage  in  transitu  ;  and         *  See  Clark  v.  Bartlett,  50  Wia.  543, 

this,  on  the  whole,  seems  the  sounder  which  construes  the  local  statute  as  to 

view.     In  Lee  y.  Kimball,  a  bona  fide  voluntary  assignments  with  inventory, 

sale  of  the  goods  was  said  to  have  been  &c. 

made,  the  payment  of  an  antecedent         6  Clnpp  v.  Sohmer,  65  Iowa,  273. 
debt  constituting  the  consideration. 
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the  sale  contract :  (1st)  where  the  seller  fails  altogether  to 
deliver ;  (2d)  where  delivery  is  made  or  tendered,  but  the 
thing  is  not,  in  kind  or  quality  or  quantity,  what  was  bar- 
gained for ;  (3d)  where  the  delivery  is  unreasonably  late. 
The  remedies  suitable  in  these  three  instances  will  be  sepa- 
rately considered. 

§  571.  "Where  the  Seller  fails  altogether  to  deliver;  Action 
for  Damages.  —  (1st.)  Where  the  seller  fails  altogether  to 
deliver,  the  common  remedy  is  by  a  personal  action  against 
the  seller  for  damages  caused  by  his  breach  of  the  contract ; 
and  the  measure  of  damages  is,  in  general,  the  difference 
between  the  price  contracted  for  and  the  market  price  of  the 
goods  at  the  time  when  and  the  place  where  delivery  was 
due.  This  is  the  declared  rule  of  England  and  America.1 
Even  if  it  appears  that  the  goods  could  have  been  bought  for 
less  than  the  price  agreed  on  at  the  time  and  place  of  deliv- 
ery, the  buyer  will  recover  nominal  damages ;  since  every 
breach  of  contract  imports  some  damage  at  law,  though  no 
actual  damage  in  fact  can  be  shown.2 

§  572.  Rule  of  Damages  in  such  Case.  —  The  main  object  of 
the  law  in  awarding  damages  is  to  make  the  injured  party 
whole ;  and,  in  the  present  case,  the  loss  to  be  made  up  is,  as 
nearly  as  possible,  what  it  must  have  cost  the  buyer  to  go 
promptly  into  the  nearest  market  and  procure  the  same  kind 
of  chattels  from  some  one  else,  for  the  purposes  of  use  or  of 
sub-sale,  according  to  the  natural  or  understood  import  of 

1  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  1 ;  mison  v.  Gray,  29  Iowa,  537 ;  Craw- 

Sedgwick  Damages,  5th  ed.  289-340;  ford  v.  Manufacturing  Co.,   88  N.  C. 

Story  Sales,  §§  430,  431,  448;  Barrow  554. 

v.  Arnaud,  8  Q.  B.  604-609  ;    Boorman  a  Valpy  v.  Oakeley,  16  Q.  B.  941 ; 

v.  Nash,  9  B.  &  C.  145  ;  Hadley  v.  Bax-  Griffiths  v.  Perry,  1  E.  &  E.  680;  Deere 

endale,  9  Ex.  341 ;  Chinery  v.  Vial),  5  v.  Lewis,  51  111.  254.     It  is  ruled  in 

H.  &N.  288;  Wilson  v.  Lancashire,  &c.  Kountz  v.   Kirkpatrick,  72  Penn.   St. 

R.  R.  Co.,  9  C.  B.  N.  s.  632 ;  Bartlett  376,  that  what  is  called  the  "  market 

v.  Blanchard,  13  Gray,  429  ;   Northrup  price,"  or  the  quotations  of  the  article 

v.  Cook,  39  Mo.  202  ;  McHose  v.  Ful-  for  the  particular  day,  is  not  always  to 

mer,  73  Penn.  St.  365  ;  Furlong  v.  Pol-  be  exclusively  considered,  but  that  the 

leys.  30  Me.  491  ;    Dana  v.  Fiedler,  12  true  value  may  be  drawn  from  other 

N.  Y.  40 ;  Parsons  v.  Sutton.  66  N.  Y.  sources   where  it   is   shown   that   the 

92;  Knibs  v.  Jones,  44  Md.  396;  Gor-  price  for  the  particular  day  had  been 

don  v.  Norris,  49  N.  H.  376 ;  Thomp-  unnaturally    inflated.      The    contract 

son  v.  Woodruff,  7   Coldw.  401 ;  Jem-  here  was  to  furnish  petroleum. 
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the  transaction.  Hence  it  is  not  the  wholesale  price  at  the 
place  of  delivery  that  we  measure  by,  but  the  retail  price,  if 
the  buyer  can  only  procure  the  goods  in  the  market  at  retail.1 
The  goods  which  nearest  approximate  in  market  value  those 
ordered  have  sometimes  sufficed  as  the  standard,  even  though 
somewhat  higher  priced  ;2  and,  if  there  be  no  market  price  at 
the  precise  place  of  delivery,  the  nearest  practicable  market, 
with  the  enhanced  expenses  of  transportation  thence  and 
analogous  items,  may  be  taken  into  account ;  the  injured 
party  being  always  supposed  to  do  like  any  other  judicious 
buyer  under  the  same  circumstances.3  But,  if  it  be  absolutely 
impossible  to  obtain  the  article  in  market,  the  actual  loss 
naturally  sustained  by  the  buyer  must  be  computed  approxi- 
mately in  some  other  way.4  On  an  agreement  to  deliver 
chattels  on  demand,  the  market  value  at  the  time  of  demand 
is  the  general  rule  of  damages.6  If  transportation  was  to 
have  been  from  a  distance,  and  the  seller  proves  in  default, 
we  reckon  as  between  the  total  intended  cost  to  the  buyer  and 
the  market  price  at  place  of  due  arrival,  not  at  the  foreign 
place,  in  many  instances  ;  the  main  intent  being  still  to  make 
the  injured  party  whole  under  the  contract ;  and  this  may 
properly  require,  from  due  regard  to  the  mutual  understand- 
ing, that  the  expected  cost  to  the  buyer  of  transportation  be 
deducted  in  the  seller's  favor.6  And,  in  general,  where  a 
given  place  is  fixed  upon  as  the  place  of  delivery  under  the 
contract,  the  inquiry  as  to  market  prices  is  limited  to  that 
place,  or,  at  all  events,  starts  out  from  it ;  while  the  ascer- 
tainment of  such  price  is  peculiarly  for  the  jury  to  determine 
upon  all  the  circumstances.7 


i  Haskell  v.  Hunter,  23  Mich.  305. 

a  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
265. 

3  Haskell  v.  Hunter,  23  Mich.  305 ; 
Sedgw.  Damages,  5th  ed.  310;  Bourne 
v.  Ashley,  1  Low.  27  ;  Pearce  v.  Carter, 
8  Houst.  385;  Furlong  v.  Polleys,  30 
Me.  401 ;  13  Nev.  156  ;  127  Mass.  394 ; 
McCormick  v.  Hamilton,  23  Gratt  561 ; 
Burst  v.  Burton,  47  N.  Y.  167  ;  Grand 
Tower  Co.  v.  Phillips,  23  Wall.  471, 470. 


4  McHose  v.  Fulmer,  73  Penn.  St. 
365  ;  post,  same  section.  But  see  Jem- 
mison  v.  Gray,  20  Iowa,  637. 

6  Smith  v.  Berry,  18  Me.  122;  East- 
ern  Railroad  v.  Benedict,  10  Gray,  212. 

6  See  Heinemann  e.  Heard,  4  Thomp. 
&  C.  (N.  Y.)  666;  Crawford  v.  Manu- 
facturing Co.,  88  N.  C.  654. 

7  Sedgw.    Damages,  6th    ed.  810; 
Worthen  c.  Wilmot,  30  Vt.  666 ;  Phelpa 
v.  McGee,  18  111.  166. 
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But  the  rule  above  stated,  though  a  convenient  method  of 
giving  the  buyer  full  indemnity  in  most  cases,  is  not  inflexi- 
ble ;  arid,  while  the  Roman  law  in  this  respect  was  more  lax 
than  our  own,  the  common  law  permits  the  assessment  of 
special  damages,  such  as  the  parties  may  reasonably  be 
thought  to  have  understood  would  follow  the  breach,  besides 
the  general  damages  naturally  resulting  ;  or,  as  it  is  said, 
full  compensation  for  the  injury  of  not  having  the  very  thing 
at  the  time  and  place  at  which  it  should  have  been  deliv- 
ered.1 Hence  the  estimated  reasonable  profits,  lost  by  the 
seller's  delay,  of  some  chattel,  like  a  ship  or  a  steam-engine, 
whose  keeping  is  a  valuable  interest,  are  sometimes  reckoned 
as  special  damages,  the  more  so  if  nothing  ready-made  can 
be  at  once  procured  in  its  place,  or  only  an  inferior  article ; 
and  to  these  might  be  added  special  costs  thrown  upon 
the  buyer,  like  freight  and  insurance.2  Even  where  the 
buyer,  in  order  to  fill  out  his  sub-contract,  has  been  obliged, 
because  of  his  seller's  delay,  to  procure  somewhat  higher- 
priced  goods  in  the  market  as  the  best  he  could  do,  the 
extra  cost  has  been  allowed  him,  supposing  he  acted  pru- 
dently, and  made  no  special  profit  out  of  his  customer  by  so 
doing.3  This  is  a  principle  which  affects  the  whole  law  of 
contracts. 

While,  however,  a  special  case  will  be  favorably  regarded 
according  to  the  facts  presented,  it  would  appear  that,  in 
general,  the  seller  must  reasonably  have  apprehended  such 
a  loss  to  follow  his  own  breach.  Some  notice  of  the  excep- 
tional circumstances,  if  any  existed,  ought  to  have  reached 

*  Cutting  v.  Grand  Trunk  R.  R.  Co.,  mer,   73    Penn.    St.   365  ;    Wolcott  p. 

13  Allen,  381,  per  Gray,  J. ;    Hadley  Mount,    7    Vroom,    262;    Heinemann 

v.  Baxendale,  9  Ex.  341-354;  Sedgw.  v.  Heard,  4  Thomp.  &  C.  (N.  Y.)  666; 

Damages,  5th  ed.  289.  Story  Sales,  §§  412,  452 ;    Borries  v. 

2  Ib. ;  Fletcher  v.  Tayleur,  17  C.  B.  Hutchinson,  18  C.  B.  N.  s.  445  ;  Cock- 

21 ;  Smeed  v.  Foord,  1  E.  &  E.  602 ;  burn  v.  Ashland  Lumber  Co.,  54  Wis. 

British  Columbia  Saw-Mill  Co.  v.  Net-  619. 

tleship,  L.  R.  3  C.  P.  499 ;  Griffin  v.  3  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
Colver,  16  N.  Y.  489;  Messmore  v.  265;  Haskell  v.  Hunter,  23  Mich.  305; 
N.  Y.  Shot  Co.,  40  N.  Y.  422 ;  Benj.  and  other  cases  cited  supra,  same  sec- 
Sales,  bk.  5,  pt.  5,  c.  1,  §  1 ;  Jervis,  tion.  See,  for  a  special  contract  where 
C.  J.,  in  Fletcher  v.  Tayleur,  17  C.  B.  default  was  made,  Serviss  v.  Stock- 
21 ;  25  L.  J.  C.  P.  65  ;  McHose  v.  Ful-  still,  30  Ohio  St.  418. 
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him  in  season  to  charge  him  personally,  as  though  upon  his 
acceptance  of  the  special  terms,  and  this  more  especially  in 
the  case  of  articles  readily  procurable  in  general  market.1 
The  damages  actually  paid  to  one's  sub-buyer  for  failure 
of  the  sub-sale,  or  loss  of  profit  by  losing  the  opportunity  of 
the  sub-sale,  are  too  remote  for  a  test ;  at  all  events,  in  the 
absence  of  special  knowledge  of  the  essential  facts  on  the 
seller's  part.2  Nor  can  the  buyer,  who  intended  to  use 
the  chattel  for  a  special  purpose,  recover  loss  of  profits  as 
for  that  particular  purpose,  where  the  seller  supposed  it  in- 
tended for  another  and  more  obvious  purpose.3  The  price 
fixed  by  a  written  contract  is  not  to  be  varied  by  parol 
evidence  showing  the  special  circumstances  under  which  it 
was  made,  for  the  purpose  of  increasing  damages.4  Nor  can 
the  buyer  recover  for  matters  incidental  to  procuring  the 
bargain.5 

§  573.  Damages  where  Buyer  has  paid  in  Advance.  —  Where 
the  buyer  has  paid  in  advance  for  the  article,  some  of  the 
older  cases  incline  to  give  him  as  damages  for  non-delivery 
the  best  price  he  could  have  got  at  any  time  up  to  the  trial ; 6 
but  the  later  and  better  authorities,  so  far  as  they  throw 
light  upon  the  subject,  are  against  permitting  payment  in 
advance  to  affect  the  rule,  unless  it  be  to  justify  the  allow- 
ance of  interest  on  the  sum  actually  paid.7 

1  Cf.  Williams  v.  Reynolds,  6  B.  &  where    the  seller  was  held  specially 
S.  495 ;  Randall  v.  Raper,  E.  B.  &  E.  liable  on  his  knowledge  that  the  chat- 
84 ;  Fox  v.  Harding,  7  Cush.  516.     See  tels  sold  were  intended  for  shipment 
Home  v.  Midland  R.  R.  Co.,  L.  R.  7  and  sale  in  a  certain  foreign  market. 
C.  P.  583 ;  L.  R.  8  C.  P.  131 ;  Story  For  the  New  York  rule,  cf.  Messmore 
Sales,  §  412.  v.  N.  Y.  Shot  Co.,  40  N.  Y.  422  ;  Booth 

2  Borries  a.  Hutchinson,  18  C.  B.  v.  Spuyten  Duyvil  Mill  Co.,  60  N.  Y. 
N.  s.  445.     And  see  Penn.  R.  R.  Co.  487. 

v.  Titusville,  &c.  Co.,  71  Penn.  St.  350;         8  Cory  v.  Thames  Ironworks  Co., 

Wetmore  v.   Pattison,  45  Mich.  439.  L.  R.  3  Q.  B.  181. 

Even  though  it  was  known  that  the         *  Brady  v.  Oastler,  3  H.  &  C.  112. 

buyer  had  purchased  the  goods  for  the          6  Stevens  r.  Lyford,  7  N.  H.  360. 

purpose  of  sub-sale,  damages  ought  not  And   see   Crawford  v.  Manufacturing 

to  be  assessed  so  as  to  include  the  loss  Co.,  88  N.  C.  654. 

of  profit  on  the  sub-sale  ;  the  sub-con-         6  See  Sedgw.  Damages,  6th  ed.  202 

tract  not  being  known  to  the  seller  at  et  seq. 

the  time  of  the  sale.     Thol  r.  Render-         7  Sedgw.    Damages,    804 ;    Hill  v 

son,  8  Q.  B.  D.  457.    But  cf.  Cockburn  Smith,  32  Vt.  433. 

v.  Ashland  Lumber  Co.,  54  Wis.  619, 
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§  574.  Damages  where  Delivery  should  have  been  by  Instal- 
ments. —  The  case  of  breach  by  the  seller,  where  the  bargain 
was  for  delivery  by  instalments,  has  not  as  yet  been  largely 
discussed.  In  the  absence  of  evidence  on  the  defaulting 
seller's  part  that  the  buyer  could  have  gone  into  market  and 
obtained  a  similar  contract  on  such  terms  as  to  lessen  the 
loss,  it  is  held  that  the  measure  of  damages  is  the  sum  of  the 
differences  between  the  market  price  and  the  contract  price 
at  the  several  periods  of  delivery.1  Inasmuch  as  the  seller's 
positive  refusal  to  perform  may  give  the  buyer  the  right  to 
sue  at  once  as  for  a  repudiated  contract,  it  may  thus  happen 
that  suit  is  brought  for  a  breach  before  the  time  fixed  for  a 
final  delivery ;  the  effect  of  which  is,  not  to  modify  the  rule 
of  damages,  but  to  leave  the  jury  to  estimate  the  differences 
of  price  under  future  deliveries  as  well  as  they  can.2  But 
sale  contracts  of  this  character  sometimes  provide  expressly 
for  the  payment  of  penalties  in  default  of  prompt  deliveries  ; 
and,  in  general,  the  dates  for  partial  computation  may  de- 
pend entirely  upon  a  construction  of  the  particular  contract.3 
It  is  a  rule,  that,  where  the  breach  is  only  partial,  damages 
are  to  be  assessed  for  the  partial  and  not  for  an  entire 
breach.4 

§  575.  When  Demand  should  precede  Suit.  —  Where  no 
time  of  delivery  was  expressly  or  by  implication  fixed  in  the 
contract  of  sale,  the  buyer  should,  in  general,  demand  the 
goods  before  bringing  suit.  But  there  are  circumstances 
under  which  a  demand  would  be  useless.5  So,  too,  where 
the  broken  contract  provided  for  delivery  to  the  buyer  "  on 
request,"  the  buyer  must,  as  a  condition  precedent  to  main- 
taining his  remedy,  make  this  request  personally,  or  by  mes- 
sage or  letter,  in  conformity  with  the  mutual  understanding ; 
though  here,  too,  the  requirement  might  be  dispensed  with, 

1  Brown  v.  Muller,  L.  R.  7  Ex.  319 ;    L.  R.  10  Q.  B.  319  ;   Elbinger  Actien- 
Roper  v.  Johnson,  L.  R.  8  C.  P.  167 ;     Gesellschaft    v.    Armstrong,    L.   R.   9 
Llansamlet   Tin   Plate   Co.,  Ex  parte,     Q.  B.  473. 

L.  R.  16  Eq.  155.  *  Benj.  Sales,  bk.  5,  pt.  2,  c.  5,  §  1  ; 

2  Ib.     See  Frost  v.  Knight,  L.  R.  7  Simpson  v.  Crippin,  L.  R,  8  Q.  B.  14  ; 
Ex.111;  Burtis  v.  Thompson,  42  N.  Y.  Story   Sales,  §§   448,  451;    Haines  v. 
246.  Tucker,  50  N.  H.  307  ;  supra,  §  308. 

3  Bergheim  v.  Blaenavon  Iron  Co.,         6  Story  Sales,  §  453. 
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where  the  circumstances  show  a  waiver,  and  the  formal  re- 
quest would  be  an  idle  and  useless  formality.1  If  the  sale 
was  for  cash  on  delivery,  the  buyer  ought  to  be  able  to  show 
that  he  was  ready  at  the  time  to  receive  and  pay  for  the  goods 
upon  request.2 

§  576.  Choice  of  Remedies,  where  Property  has  passed  ;  Com- 
pelling Specific  Performance.  —  While  assumpsit  for  damages 
may  always  be  brought  for  the  seller's  non-delivery,  the 
buyer's  right,  in  case  the  property  in  the  goods  has  been 
transferred  to  him  through  the  operation  of  the  sale  contract 
in  constituting  him  the  owner,  is  enlarged  to  a  choice  of 
remedies.  Instead  of  letting  the  goods  go,  and  seeking  his 
money-recompense,  he  may,  to  a  certain  extent,  insist  on 
getting  the  goods,  and  enforcing  his  claims  of  ownership. 
Specific  performance  is  thus  an  equitable  remedy  to  which 
the  buyer  has  been  allowed  to  resort,  where  the  subject-mat- 
ter of  sale  was  an  incorporeal  chattel,  such  as  shares  of  stock, 
or  something  rare  and  of  marked  intrinsic  value  if  corporeal, 
as  a  statue,  a  painting,  or  an  antique  vase,  and  the  buyer, 
with  the  right  of  possession  in  himself,  could  not  be  made 
whole  by  going  to  law  for  damages.3  This  equitable  remedy, 
so  useful  in  these  days,  where  the  seller  of  real  estate  shirks 
his  engagements,  is  sometimes  enlarged  as  to  things  personal 
by  local  statute.4  But  otherwise,  whether  dead  or  only  sleep- 
ing, it  has  thus  far  been  of  little  avail  in  chattel  sales ;  the 
assumption  being,  apparently,  that  one  who  buys  corn  and 
other  articles  of  ordinary  mercantile  traffic,  with  a  market 
price,  is  well  enough  off  when  he  can  go  and  buy  something 
similar,  and  hold  his  defaulting  seller  liable  for  the  differ- 
ence, and  hence  that  no  interference  by  a  court  of  equity  is 

1  Ib. ;  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,     Ch.  541.     Specific  performance  of  a 
§  1 ;  Bach  v.  Owen,  5  T.  R.  409;  supra,    contract  to  convey  a  patent-right  may 
§  291.  be  decreed.    Corbin  v.  Tracy,  84  Conn. 

2  Metz  v.  Albrecht,  52  111.  491.  325  ;    Somerby   v.   Buntin,   118  Mass. 
8  2  Kent  Com.  487  ;  Falcke  v.  Gray,    287.      And  so  as  to  stock  in  peculiar 

4  Drew.  658;  Benj.  Sales,  bk.  5,  pt.  2,c.     instances.    Noyes  v.  Marsh,  128  MAM. 
1,  §  2 ;    Story   Sales,  §  413.     And  see    286  ;  Fell's  Appeal,  91  Penn.  St.  434. 
Brown  v.  Dibbs,  37  L.  T.  171,  as  to         4  Benj.  bk  5,  pt.  2,  c.  1,  §  2,  citing 
the  breach  of  contract  of  sale  of  a  coal     English  act   19  &  20  Viet.,  c.  97,  §  2 
mine  ;  Charingbould  v.  Curtis,  21  L.  J.     (1856). 
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needful.1  The  civilians  appear  to  have  differed  in  opinion 
as  to  whether  the  seller  of  goods  could  be  compelled  to 
deliver.2 

§  577.  Rule  as  to  suing  in  Trover,  etc,,  considered.  —  Trover, 
too,  is  maintainable  by  the  buyer  where  the  property  in  the 
goods  has  passed  to  him.  But,  in  thus  suing  on  the  tort  for 
non-delivery  of  the  goods,  he  recovers  no  greater  damages,  as 
a  rule,  than  he  could  have  done  on  the  contract  ;3  and  where, 
under  the  contract,  the  right  of  possession  continues  in  the 
seller,  —  as  in  the  case  of  his  retention  of  the  goods,  with  a 
lien  upon  them,  until  the  balance  of  the  purchase-money 
shall  be  paid  over,  —  it  is  he,  and  not  the  buyer,  who  can 
sue  a  third  party  for  their  wrongful  conversion.4 

A  buyer's  liability  for  any  part  of  the  purchase  price  is 
cancelled  by  the  seller's  wrongful  resale  or  conversion  of  the 
goods.5 

§  578.  Where  there  is  Delivery,  but  not  of  Suitable  Kind, 
Quality,  or  Quantity.  —  (2d.)  Where  delivery  is  made  or  ten- 
dered, but  the  thing  is  not,  in  kind  or  quality  or  quantity, 
what  was  bargained  for.  The  cases  are  here  in  great  confu- 
sion, and  the  buyer's  choice  of  remedies  differently  stated  in 
different  local  jurisdictions.  This  comes  from  the  irreconcil- 
able views  entertained  in  England  and  parts  of  the  United 
States  as  to  making  distinctions  between  condition  and 
warranty ;  the  controversy  being  as  to  the  buyer's  right  of 
refusing  or  rejecting  the  goods.6 

§  579.  Confusion  of  Rules;  Buyer's  Right  to  reject,  etc. — 
The  English  rule,  as  we  have  already  shown,  discriminates, 
so  as  to  permit  a  buyer  to  refuse  the  goods  offered,  in  the 
former  case,  because  the  seller  has  fundamentally  failed  to 
perform  as  promised,  —  as  in  sending  him  tea  where  he  or- 

1  See  Jones  v.  Newhall,  115  Mass,  can   show  further  damage  sustained. 
248;  Somerbyu  Buntin,  118  Mass.  287.  Bowser  v.  Birdsell,  49  Mich.  5.     In  a 

2  Story  Sales,  §  413.  suit  for  conversion,  the   damages   al- 

3  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  2;  lowed  are  merely  nominal  where  no 
Chinery  v.  Viall,  5  H.  &  N.  288     Story  loss  is  sustained.     53  N.   Y.  211 ;    81 
Sales,  §§  413,  431  ;  Bourne  v.  Ashley,  N.  Y.  25 ;  15  Rep.  54. 

1  Low.  27.     So,  too,  where  the  buyer         4  Lord  v.  Price,  L.  R.  9  Ex.  54. 
has  paid  part  of  the  price,  he  can  only          5  Bowser  v.  Birdsell,  49  Mich.  5. 
recover  the  amount  so  paid  unless  he         6  Supra,  §§  276,  321. 
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dered  coffee  ;  but  not  in  the  latter  case,  —  as  where  coffee  is 
sent,  but  of  an  inferior  quality  to  that  ordered,  —  because 
the  failure  goes  only  to  a  collateral  matter.  This  presup- 
poses, however,  that  the  property  in  the  goods  ordered  has 
already  passed  to  the  buyer;  and  that,  in  one  way  or  another, 
the  minds  of  the  parties  have  met  upon  an  identical  subject- 
matter.  The  English  rule  is,  that  the  buyer's  obligation  to 
accept  depends  on  the  seller's  obligation  to  deliver;  that  where 
unascertained  and  uninspected  goods  are  ordered  on  the  faith 
of  the  seller's  judgment,  so  as  to  leave  the  buyer  necessarily 
to  inspect  for  himself,  not  at  the  time  of  the  contract,  but  at 
or  about  the  time  of  delivery,  he  may  demand  a  reasonable 
time  to  make  up  his  mind  whether  the  goods  offered  are  such 
as  he  bargained  for,  and,  if  they  are  not,  to  return  them.1  If 
the  contract  of  sale  contain  some  condition  authorizing  a  re- 
turn in  an  emergency,  that  condition  is  to  be  respected  ;  and 
a  special  agreement  of  the  parties  may  modify  rules,  an  ex- 
ecutory contract  suspending  the  transfer  of  the  property  in 
the  chattel.  But  where  the  minds  of  the  parties  have  met 
upon  specific  goods,  and  there  is  neither  fraud  nor  express 
reservation  of  a  right  to  return,  the  general  rule  of  England 
is,  that  special  stipulations  of  quality  are  to  be  taken  as 
collateral  to  the  contract  or  as  matter  of  warranty,  and  that 
the  buyer  may  not  refuse  to  receive  the  goods  for  any  such 
breach  of  warranty,  but  must  rely  on  other  remedies.2  And 
the  favorite  determining  test  would  appear  to  be,  that  the 
property  in  such  goods  has  unconditionally  passed  to  the 
buyer  under  the  contract;  though  seme  incline  to  treat  it 
rather  as  a  simple  question  between  a  contract  for  "  any 
goods"  of  a  description  and  a  contract  for  specific  goods, 
absolutely  denying  the  buyer  the  right  to  refuse  or  reject  in 
the  latter  instance.3 

1  Benj.  Sales,  bk.  5,  pt.  2,  c.  2 ;  2    v.  Hickson,  L.  R.  7  C.  P.  488 ;  Mondel 
Smith   Lead.  Cas.  26,   27.     And   see    c.  Steel,  8  M.  &  W.  868. 

Lord  Chelmsford,  as  to  sample  sales,  in         8  Ib.    See  Heyworth  r.  Hutchinson, 

Couston  v.  Chapman,  L.  K.  2  Sc.  App.  L.   R.   2  Q.  B.  447,  and  opinions  of 

250.  Cockburn,   C.  J.,  Blackburn,  J.,  and 

2  Benj.  Sales,  bk.  5,  pt.  2,  c.  1,  §  2;  Lush,  J.,  criticised  in  Benj.  Sales,  bk 
Street  r.  Blay,  2  B.  &  Ad.  466  ;  Daw-  6,  pt.  2,  c.  1,  §  2. 

son  v.  Collis,  10  C.  B.  630;  Heilbutt 
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In  certain  parts  of  this  country,  the  English  rule  as  to  the 
buyer's  right  of  rejection  appears  to  prevail,  though  not,  per- 
haps, with  an  equally  manifest  disposition  to  discriminate 
between  condition  and  warranty.  It  seems  to  be  regarded 
as  settled  in  New  York  (though  perhaps  not  necessarily  de- 
termined in  any  case)  that  the  buyer  has  no  right  to  return 
goods  for  warranty  in  quality,  unless  there  was  fraud  in  the 
sale,  or  some  express  contract  conferred  the  right  to  do  so.1 
While  this  certainly  holds  true  of  an  executed  present  sale 
of  chattels,  there  is  more  doubt  as  concerning  an  executory 
sale ; 2  and,  in  fact,  the  general  distinction  seems  to  be  prop- 
erly taken,  as  in  England,  between  specific  ascertained  goods 
arid  unascertained  goods  to  be  made  or  supplied  to  order.3 
But  in  many  of  the  United  States  the  rule  is  declared  to  be, 
that,  to  avoid  circuity  of  action,  a  warranty  may  be  treated 
as  a  condition  subsequent  at  the  election  of  the  seller,  who 
is  accordingly  entitled,  upon  the  seller's  breach  thereof,  to 
rescind  the  contract  and  return  the  goods.  This  is  the  rule 
of  Massachusetts,4  of  Maryland,5  of  Iowa,6  of  Maine,7  and  of 
other  states.8 


1  Day  v.  Pool,  52  N.  Y.  416  (Church, 
C.  J.,  Allen  and  Andrews,  JJ.,  diss.). 

2  Rust  v.  Eckler,  41  N.  Y.  488;  Day 
v.  Pool,   supra ;   Parks   u.  Morris,  &c. 
Co.,  54  N.  Y.  586. 

3  See  Lawton  v.  Keil,  61  Barb.  558 ; 
Messmore  v.  N.  Y.  Shot,  &c.  Co.,  40 
N.  Y.  422.     And  see  Lyon  v.  Bertram, 
20  How.  149 ;  Story  Sales,  §  455 ;  Frey- 
man    v.    Knecht,   78    Henri.    St.    141 ; 
Bunce  v.  Beck,  43  Mo.  279. 

4  Dorr    v.    Fisher,    1    Cush.    271; 
Bryant    v.    Isburgh,    13    Gray,    637; 
Morse  v.  Brackett,  98  Mass.  209. 

6  Hyatt  v.  Boyle,  5  Gill  &  J.  121. 

6  Rogers  v.  Hanson,  35  Iowa,  283 ; 
Jack  v.  Des  Moines  R.,  53  Iowa,  399. 

7  Marston  v.  Knight,  29  Me.  341; 
Marshall  v.  Perry,  67  Me.  78;  Marsh 
v.  Low,  55  Ind.  271 ;  Gates  v.  Bliss,  43 
Vt.  299  ;  Osborn  v.  Gantz,  60  N.  Y.  540. 

8  See  Jagers  v.  Griffin,  43  Miss.  134 ; 
Ralph  v.  Chicago,  &c.  Co.,  32  Wis.  177  ; 
Youghiogheny  Iron  Co.  v.  Smith,  66 
Penn.  St.  340;  Dill  v.  Ferrell,  45  Ind. 
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268;    Butler    r.    Northumberland,    50 
N.  H.  33. 

We  have  elsewhere  shown  that 
goods  unascertained  must,  up  to  a 
point,  consistently  with  the  rule  of 
caveat  emptor,  prove  satisfactory  when 
tendered  to  the  buyer,  —  as,  for  in- 
stance, like  a  sample  previously  agreed 
upon,  or  merchantable  under  the  de- 
scription ;  and  thus  far,  if  the  thing 
prove  not  satisfactory,  the  buyer  ought 
to  refuse  acceptance  and  promptly  re- 
turn it,  and  not  be  bound  to  keep  an 
inferior  article  for  an  inferior  price. 
But  as  to  specific  and  ascertained  goods 
already  agreed  upon,  caveat  emptor  will 
often  oblige  one  to  keep  an  inferior 
article  for  an  inferior  price ;  and  even 
if  a  collateral  warranty  were  specially 
given,  that  should  not  entitle  the  buyer 
to  send  the  goods  back  if  the  sale  were 
bonajlde.  That  the  buyer  has  no  right  to 
refuse  goods  tendered  him,  even  though 
the  property  therein  had  not  already 
passed,  on  any  mere  allegation  that 
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The  confusion  still  prevalent  in  the  cases  under  this  head 
appears  to  result  from  the  uncertain  meaning  of  "  warranty," 
and  the  dim  apprehension  with  which  collateral  representa- 
tion and  fundamental  undertaking  are  still  viewed  in  the 
courts,  and  especially  those  of  this  country. 

§  580.  Limit  of  the  Right  to  reject ;  its  Legal  Effect  —  But 
a  prompt  return  of  the  goods  is  exacted  from  the  buyer, 
wherever  the  right  to  return  exists :  he  must,  under  a  bona 
fide  sale  which  accords  him  no  special  privilege,  make  up  his 
mind  forthwith,  having  had  whatever  opportunity  to  ascer- 
tain the  character  of  the  goods  was  rightful,  and  decide 
whether  to  keep  or  return  them  ;  and,  deciding  to  return 
them,  he  must  act  without  delay  upon  the  decision.  If,  by 
his  acts  and  conduct,  in  consuming  an  unreasonable  time  for 
inspection,  or  in  exercising  acts  of  ownership,  or  in  express- 
ing his  satisfaction,  or  in  making  no  complaint  to  the  seller, 
he  justifies  the  legal  conclusion  that  he  must  have  accepted 
the  chattels,  his  right  to  reject  and  return  them  is  gone.1 

On  the  other  hand,  where  the  buyer,  with  this  right  of 
return,  refuses  the  article  delivered  promptly,  as  by  tender- 
ing it  to  the  seller  or  notifying  him  to  take  it  away,  and  con- 
sistently stands  to  his  decision  of  non-acceptance,  he  is 
relieved  of  liability  for  the  price  ;  or,  if  he  has  already  paid, 
he  may  sue  to  recover  the  payment  back.2  He  has  even 


they  are  unsatisfactory  to  him,  is  clear, 
so  long  as  the  goods  are,  in  fact,  a  sat- 
isfaction of  the  contract.  Nor,  as  to 
chattels  bona  fide  tendered,  whether 
under  a  bargain  relating  to  specific 
goods  or  to  fulfil  some  order,  —  in  other 
words,  relating  to  unascertained  goods, 
— ought  the  buyer  to  have  a  right  (inde- 
pendently of  the  express  agreement  of 
the  parties)  to  return  the  goods,  after 
he  has  had  every  chance  to  inspect  or 
test  them  which  the  contract  contem- 
plated, and  has  once  fairly  accepted 
them  ;  otherwise  the  effect  would  be 
to  suspend  indefinitely  the  execution 
of  the  contract,  and  put  it  into  the 
buyer's  power  to  use,  and  possibly 
damage,  the  goods,  and  then  throw 
them  back  upon  the  seller.  Supra, 
VOL.  n.  38 


§§  310-319.  See  also  Benj.  Sales, 
3d  ed.  §  888,  and  Bennett's  American 
note. 

1  Benj.  Sales,  bk.  5,  pt.  2,  c.  2;  2 
Kent  Com.  480;   Story  Sales,  §  466; 
Fielder  v.  Starkin,  1   H.  Bl.  17  ;    Mon- 
del  v.  Steel,  8  M.  &  W.  868 ;  McCor- 
mick  v.  Sarson,  45  N.  Y.  265 ;  Gilson 
v.  Bingham,  43  Vt.  410  ;  Bartholomae 
v.  Paull,  18  W.  Va.  771  ;  *M/>ra,  §  408; 
Cutler  v.  Gilbreth,  63  >Ie.  176;   An- 
crum  r.  Wehmann,  15  S.  C.  118.    Cf. 
Pennock  v.  Stygles,  64  Vt  226 ;  Gam- 
mon v.  Abrams,  63  Wis.  323;   pa*, 
§688. 

2  Ib. ;  Griraoldby  v.  Wells,  L.  R.  10 
C.  P.  391 ;  Hall  v.  JEtn*  Co.,  30  Iowa, 
215;    Thornton  v.  Wynn,   12  Wheat 
183. 
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been  allowed,  in  case  the  seller  refuses  to  take  the  goods  so 
tendered,  to  sell  them  at  the  best  price  obtainable,  and  make 
himself  whole.1  If  the  seller  positively  refuses  to  take  the 
chattel  back,  the  buyer  is  excused  from  making  any  effort  to 
return  it.2  But,  like  the  seller  in  a  corresponding  situation, 
the  buyer  should  use  reasonable  prudence  with  reference  to 
the  article,  both  as  to  sending  it  back  and  in  disposing  of  it, 
and  not  act  in  headlong  disregard  of  the  seller's  interests. 
In  case  of  non-acceptance  for  cause,  the  buyer  has  been  per- 
mitted to  claim  the  reimbursement  of  the  freight  and  trans- 
portation expenses  to  which  he  has  been  put,  and  not  only  to 
demand  a  settlement  of  the  same  before  giving  up  possession 
of  the  rejected  goods,  but,  upon  the  seller's  neglect  to  reim- 
burse him  within  a  reasonable  time  after  notice  given,  to  sell 
what  may  be  suitable  to  make  him  whole.3 

§  581.    Buyer  may  keep  Goods  and  claim  Damages  for  Breach 

of  Warranty.  —  Whatever  may  be  the  buyer's  position  as 
concerns  his  right  to  reject  and  return  the  subject-matter 
sold,  he  need  not  take  this  course,  but  may  at  his  option 
keep  the  goods,  and  resort  to  a  money  compensation  in 
damages  for  the  seller's  breach  of  express  or  implied  war- 
ranty of  quality. 

§  582.  The  Same  Subject;  Buyer  may  recoup  Damages  or 
bring  Separate  Action.  —  The  course  by  remedy  in  damages 
resolves  itself  into  a  choice  between  these  two  methods: 
(1st.)  To  set  off  or  recoup  against  the  unpaid  seller's  claim 
for  price  the  damages  sustained  by  himself  because  of  the 
inferiority  of  the  article  delivered.  (2d.)  To  bring  his  sepa- 
rate action  for  the  breach.  The  former  is  the  most  conve- 
nient, where  the  goods  are  not  yet  paid  for ;  but  as  the 
remedy  here  does  not  go  beyond  defeating  the  seller's 
claim  upon  an  initiative  suit,  the  buyer  must  resort  to  the 


i  Youghiogheny  Iron  Co.  v.  Smith, 
66  Penn.  St.  340 ;  Barnett  v.  Terry,  42 
Ga.  22;  Messmore  v.  N.  Y.  Shot,  &c. 
Co.,  40  N.  Y.  422  ;  Gifford  v.  Betts,  64 
N.  C.  62  ;  Jagers  v.  Griffin,  43  Miss.  13. 

a  Padden  i;.  Marsh,  34  Iowa,  522; 
Story  Sales,  §  457. 
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3  Barnett  v.  Terry,  42  Ga.  283 ; 
Gifford  v.  Betts,  64  N.  C.  62.  The 
amount  paid  as  freight  should,  in  gen- 
eral, where  the  buyer  rightfully  rejects 
the  goods,  be  recovered,  not  from  the 
carrier,  but  from  the  seller.  Jack  v. 
Des  Moines  K.,  63  Iowa,  399. 
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latter  method  wherever  his  case   calls  for  a  more  ample 
indemnity.1 

§  583.  The  Same  Subject ;  Matters  of  Practice  in  such  Cases. 
-  It  is  not  necessary  for  the  buyer,  in  pursuing  either 
method,  to  give  the  seller  notice  before  thus  defending  or 
suing ; 2  and  while  the  rule  appears  to  be,  that,  by  keeping 
the  chattel,  the  buyer  makes  himself  still  accountable  for  its 
price  upon  a  just  abatement  for  the  breach,  it  has  been  held 
in  both  England  and  America  that  the  buyer  may  be  relieved 
from  paying  any  part  of  the  price  if  he  can  show  that  the 
goods  were  utterly  worthless,  notwithstanding  he  has  failed 
to  return  or  offer  to  return  them.3  To  support  the  claim  of 
a  partial  failure  of  consideration,  likewise,  no  such  offer  is 
needed,  even  though  the  buyer  has  retained  and  used  the 
thing  as  his  own  ;  so  far,  more  especially,  as  recouping  against 
the  price  is  concerned.4  If  the  buyer  has  offered  to  return  the 
goods  for  the  breach,  so  much  the  plainer,  of  course,  is  his 
right  to  choose  as  between  rescinding  with  a  rejection  of  the 
goods  and  claiming  damages  while  leaving  the  contract  to 
stand.  But,  if  the  facts  show  acceptance,  he  has  no  right  to 
rescind  the  contract :  his  claim  of  damages  is  his  only  resort.5 
Even  though  it  was  expressly  agreed  by  the  seller,  as  part  of 
the  original  bargain,  that  the  article  might  be  returned  if  it 
did  not  fulfil  the  contract,  the  better  opinion  is  that  the 
buyer  may  sustain  himself  in  his  claim  of  damages,  without 
sending  the  article  back  because  of  its  failure  to  suit,  so  long 

1  See  Mondel  v.  Steel,  8  M.  &  W.  Leland,  100  Mass.  432 ;  Butler  r.  North- 
858 ;  Davis  v.  Hedges,  L.  R.  6  Q.  B.  umberland,  60  N.  H.  33 ;  Rasberry  v. 
687  ;  cases  infra.  Moye,  23  Miss.  320 ;  McCormick  i«.  Dun- 

2  Benj.  Sales,  bk.  5,  pt.  2,  c.  2 ;  Story  ville,  36  Iowa,  645 ;  23  Hun,  408 ;  Doane 
Sales,  §§  454, 455 ;  Kellogg  v.  Denslow,  v.  Dunham,  G5  111.  512 ;  Polhemus  v.  Hei- 
14  Conn.  411 ;  Muller  v.  Eno,  14  N.  Y.  man,  45  Cal.  573.     Whether  the  seller's 
507  ;  Fielder  v.  Starkin,  1  H.  Bl.  17  ;  right  to  sue  as  for  breach  of  warranty 
Day  v.  Pool,  52  N.  Y.  416;   Lyon  v.  is  coextensive  with  his  right  of  recoup- 
Bertram,  20  How.  149 ;  Vincent  v.  Le-  ing  to  the  seller's  action  where  he  re- 
land,  100  Mass.  432 ;  Butler  r.  North-  tains  the  goods  is  a  matter  of  doubt ; 
umberland,  60  N.   H.  33 ;    Rogers  v.  and  the  line  of  decisions  in  one's  own 
Hanson,  35  Iowa,  283.  State  should  be  carefully  considered  by 

8  Poulton  v.  Lattimore,  9  B.  &  C.  the  practising  lawyer  on  such  a  point 
250;  Perley  v.  Balch,  23  Pick.  283;  6  Thornton  v.  Wynn,  12  Wheat.  188; 

Dill  v.  Ferrell,  45  Ind.  268.  Lyon  v.  Bertram,  20  How.  149; 

*  Day  y.  Pool,  52  N.  Y.  410 ;  Vincent  v.  supra. 
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as  full  acceptance  and  waiver  cannot  be  imputed  from  his 
conduct.1  But  an  incorporeal  chattel,  like  stock,  must  be 
dealt  with  somewhat  differently  ;  and  it  is  held,  that  where 
the  seller,  upon  delivering  the  certificate,  agreed  that  he 
would  take  it  back  and  return  the  price  if  requested,  the 
buyer  may  recover  the  price  without  tendering  the  certificate, 
but  must  surrender  up  the  certificate  or  file  it  in  court  before 
execution  can  issue.2 

Where  the  buyer  undertakes  to  set  off  his  loss  by  the 
seller's  breach  against  the  unpaid  seller's  claim  for  price,  he 
stands  on  the  defensive,  with  the  advantages  and  disadvan- 
tages incidental  to  this  position.  The  seller  has  the  burden 
of  the  suit ;  while  the  buyer  need  only  show  how  much  less 
than  what  is  claimed  by  the  plaintiff  he  ought  to  pay,  in  con- 
sideration that  the  article  failed  in  quality  to  come  up  to  the 
standard  as  warranted.  He  gains  to  the  extent  of  abating 
or  completely  offsetting  the  seller's  demand  sued  upon.  He 
loses  so  far  as  his  own  claim  of  damages  may  justly  exceed 
that  demand.3  But  he  is  not  without  further  remedy  ;  for  it 


1  Douglass,  &c.  Co.  v.  Gardner,  10 
Cush.  88 ;  Head  v.  Tattersall,  L.  R.  7 
Ex.  7 ;    contra,  Adams  v.  Richards,  2 
H.  Bl.  573.  And  see  Aultmanr.  Theirer, 
34  Iowa,  272;   Marshall  v.  Perry,  67 
Me.  78.     But  see  Hinchliffe   v.  Bar- 
wick,  5  Ex.  D.  177,  where  there  was 
a  condition  to  return  if  not  satisfactory. 

2  George  v.  Braden,  70  Penn.  St.  56. 
Whether  the  one  or  the  other  remedy 

for  money  compensation  be  pursued, 
the  burden  of  proof  is  on  the  purchaser 
to  show  that  the  article  supplied  did 
not  correspond  with  the  warranty. 
Dorr  v.  Fisher,  1  Cush.  271.  But  the 
seller's  knowledge  of  the  bad  quality 
need  not,  of  course,  be  shown,  so  long 
as  the  issue  is  not  one  of  fraud  and  bad 
faith,  but  of  simple  breach  of  contract. 
See  Williamson  v.  Allison,  2  East,  446  ; 
Bartholomew  v.  Bushnell,  20  Conn. 
271 ;  Massie  v.  Crawford,  3  Monr.  218  ; 
Tyre  r.  Causey,  4  Barring.  425.  And 
as  a  defence  against  the  seller's  suit 
for  his  price,  evidence  which  fails  to 
prove  a  rescission  of  the  sale  may 
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nevertheless  be  available  to  reduce 
damages.  Morse  v.  Brackett,  98  Mass. 
205.  A  variance  between  the  declara- 
tion and  proof  should  be  material,  and 
not  formal  merely,  to  prevent  the  buyer 
from  recovering  in  his  suit  for  breach. 
Phelan  v.  Andrews,  52  111.  486.  But 
as  torts  and  contracts  are  clearly  dis- 
tinguishable as  the  basis  of  suits,  an 
allegation  of  false  representation  is  in- 
consistent with  proof  of  mere  breach  of 
warranty ;  and,  while  tort  appears  to 
have  been  the  ancient  form  of  suing  for 
false  warranty,  assumpsit  is  the  modern. 
Ib. ;  Massie  v.  Crawford,  3  Mon.  218 ; 
Cooper  v.  Landon,  102  Mass.  68.  As  to 
action  for  false  representation,  see  c. 
17,  post. 

»  Moridel  v.  Steel,  8  M.  &  W.  858; 
Walker  v.  Hoisington,  43  Vt.  608; 
Hitchcock  v.  Hunt,  28  Conn.  343; 
Westcott  v.  Rims,  4  Cush.  215 ;  Story 
Sales,  §  455.  The  new  English  prac- 
tice acts,  and  those  probably  of  some 
States,  allow  special  or  consequential 
damages  to  be  recovered  by  the  defend- 


CHAP.   XV.] 


BUYER'S   REMEDIES. 


§583 


may  be  generally  asserted  that  the  buyer's  action  for  damages 
resulting  from  the  seller's  breach  is  not  barred  by  his  having 
been  allowed  an  offset  on  the  seller's  action  for  the  price,  save 
to  the  amount  of  such  allowance.1  Where  a  seller  obtains 
judgment  for  his  full  price  in  a  foreign  State  by  default  of 
the  buyer,  the  latter  is  not  thereby  estopped  from  bringing 
his  special  action  for  damages  on  the  breach.2  It  would  ap- 
pear, however,  that  if  in  one  suit  the  full  performance  was 
the  matter  in  clear  issue,  and  was  there  tried  and  settled, 
it  is  not  open  to  be  tried  again.3  And  upon  this  ground, 
where  the  seller  recovered  a  judgment  for  the  balance  of  his 
price,  payable  under  a  special  contract,  without  express  war- 
ranty, to  manufacture  a  certain  article  to  order,  the  buyer 
was  not  permitted  to  bring  a  new  action  of  breach  upon  the 
same  defect  which  he  had  alleged  in  defence  of  the  former 
suit,  and  concerning  the  merits  of  which  the  former  adjudi- 
cation was  complete.4  Nor,  as  it  has  been  distinctly  ruled, 
can  a  buyer,  who  deliberately  intends  to  claim  damages  for 
the  breach  in  excess  of  the  seller's  demand  upon  him,  first 
defend  against  the  seller  by  way  of  set-off  to  the  full  extent 
of  this  remedy,  and  then  bring  his  action  for  the  balance 
which  he  claims  ;  for,  as  the  court  gains  nothing  towards 
furthering  justice  by  allowing  set-off  in  one  action  if  a  cross- 
action  must  eventually  be  brought,  the  buyer  is  properly 
excluded  from  pursuing  a  double  advantage  against  the 
seller.5 

At  all  events,  where  the  buyer  recoups  against  the  price, 
the  seller  may  recover  what  the  chattel  was  really  worth.6 


ant  which  may  far  exceed  the  amount 
of  the  price  sued  for.  See  Benj.  Sales, 
3d  ed.  §  808. 

1  See  Parke,  B.,  in  Mondel  v.  Steel, 
8  M.  &  W.  858. 

2  Bascom  v.  Manning,  52  N.  H.  132. 
And  see  Bodurtha  v.  Phelon,  13  Gray, 
413. 

8  Bascom  v.  Manning,  supra;  Davis 
v.  Tallcot,  12  N.  Y.  184. 

4  Gilson  v.  Bingham,  43  Vt.  410. 
See  also  Huff  ».  Broyles,  26  Gratt. 
283. 


5  Gilson  v.  Bingham,  ib. ;  O'Conner 
v.  Varney,  10  Gray,  231 ;  Starr  Glass 
Co.  v.  Morey,  108  Mass.  573.  The 
buyer  should  not  be  permitted,  in  case 
of  cross-actions,  to  divide  his  claims  for 
damage  as  he  may  see  fit  between  the 
two,  nor  have  damages  assessed  in  both 
actions  for  the  same  breach.  Ib.  The 
splitting  up  of  a  single  cause  of  action 
on  an  indivisible  contract  is  to  be  dis- 
couraged. Geiser  Threshing-Machine 
Co.  v.  Farmer,  27  Minn.  428. 

«  Warder  v.  Fisher,  48  Wis.  338. 
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§584 


SALES  OF  PERSONAL  PROPERTY. 


[PART  vi. 


§  584.  The  Same  Subject.  —  There  is  a  growing  tendency 
in  American  courts  to  simplify  litigation,  and  get  rid  of  the 
old  circuities  which  drove  parties  to  their  separate  common- 
law  suits  over  the  same  transaction  or  an  identical  course  of 
dealing.  Hence  we  find  that  in  many  States  the  buyer  is 
now  permitted  to  set  off  his  own  damages  incurred  through 
the  seller's  breach  of  warranty,  notwithstanding  the  suit  is 
brought  on  his  negotiable  security  for  the  price,  provided  the 
seller,  or  a  party  who  took  it  from  the  seller  when  overdue, 
be  the  owner  thereof;  or,  in  other  words,  unless  the  buyer's 
paper  is  in  the  hands  of  some  party  with  equities  of  his  own, 
irrespective  of  the  sale  parties.1  But  the  former  rule,  and 
one  still  prevalent  in  England,  is,  that  the  buyer  cannot  de- 
feud  for  breach  of  warranty  where  suit  is  brought,  not  on  the 
sale,  but  on  the  negotiable  security,  inasmuch  as  no  unliqui- 
dated and  uncertain  claim  can  be  set  up  against  a  liquidated 
and  certain  demand ;  the  consequence  of  which  is,  that  the 
buyer  is  driven  to  his  separate  action  for  damages.2 

Recoupment  in  a  suit  upon  the  breach  of  contract  is  not 
in  general  available  for  setting  off  damages  founded  on  the 
seller's  tort.3  Where  the  buyer  seeks  to  make  the  seller's 
breach  of  warranty  of  quality  his  special  cause  of  action,  he 
may  do  so  ;  and  how  far  this  remedy  is  still  open  to  him,  not- 
withstanding his  choice  of  other  remedies  affording  but  a 
partial  relief,  we  have  just  seen.  To  bring  his  own  suit  for 
damages  sustained  in  the  nature  of  a  cross-action  to  the 
seller's  suit  for  his  price  was  formerly  the  regular  means 
of  procedure ;  but  though  the  compensation  it  awards  the 
plaintiff  is  found  adequate,  its  chief  objection  is  found  in 


i  Perley  v.  Balch,  23  Pick.  283; 
Mooklar  v.  Lewis,  40  Ind.  1;  Good- 
win v.  Morse,  9  Met.  278;  Rasberry  v. 
Moye,  23  Miss.  320  ;  Hill  v.  Southwick, 
9  R.  I.  299 ;  Coburn  v.  Ware,  30  Me. 
202 ;  Geiser  Threshing-Machine  Co.  v. 
Farmer,  27  Minn.  428;  29  Minn.  341, 
373.  Local  statutes  may  aid  in  estab- 
lishing such  practice.  See  Butler  v. 
Northumberland,  50  N.  H.  33.  If  the 
buyer  takes  up  his  note  on  maturity, 
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as  to  the  innocent  holder,  his  remedy 
against  the  seller  is  not  barred.  Creigh- 
ton  v.  Comstock,  27  Ohio  St.  548. 

2  Agra,  «fec.  Bank  v.  Leighton,  L.  R. 
2  Ex.  56;  Benj.  Sales,  bk.  5,  pt.  2, 
c.  2. 

8  Ib. ;  Gerding  v.  Adams,  65  Ga.  79. 
And  see  Phelan  v.  Andrews,  52  111.  486 ; 
Massie  v.  Crawford,  3  Mon.  218 ;  Cooper 
v.  Landon,  102  Mass.  58;  cited  in  pre- 
ceding section. 


CHAP.   XV.] 


BUYER'S   REMEDIES. 


§585 


forcing  a  party  unnecessarily  out  of  his  stronghold  to  make  a 
pitched  battle.  The  right  of  one  party  to  sue  for  damages 
occasioned  by  the  other's  failure  to  perform  is  incidental  to 
contracts  of  all  kinds.1 

§  585.  Measure  of  Damages  recoverable  for  Breach  as  to 
Quality.  —  The  measure  of  damages  recoverable  for  breach  of 
warranty  of  quality  is,  in  general,  the  difference  in  value  be- 
tween the  article  actually  furnished  and  that  which  should 
have  been  furnished  under  the  contract  at  the  time  and  place 
agreed  upon.2  Thus,  in  an  English  case  where  Manilla  hemp 
was  imported,  and  afterwards  found  damaged,  the  court  ruled 
that  the  buyer  should  recover  the  difference  between  the  ac- 
tual value  of  the  hemp  when  it  arrived  and  what  would  have 
been  its  value  if  shipped  in  a  suitable  state.3  So,  where 
suit  is  brought  on  the  warranty  of  an  animal's  soundness,  the 
same  test  applies.4  And,  as  the  rule  is  sometimes  stated,  the 
rule  of  damages  for  breach  of  warranty  is  the  difference  be- 
tween the  sound  value  of  the  thing  as  warranted  and  its  actual 
value.5  Such  reasonable  expenses  as  the  buyer  has  incurred  in 
consequence  of  the  breach  may  be  added  in  making  up  the 
estimate.6  But  special,  punitive  damages,  such  as  interest  from 
the  date  of  the  writ,  cannot  be  recovered.7  As  to  time,  place, 
and  other  circumstances,  the  rule  is  not  essentially  different 
from  that  already  applied  to  the  case  of  non-delivery.8  If 
the  article  actually  sold  were  thus  valueless,  the  thing  which 
should  have  been  delivered  will  be  set  at  its  full  value  with- 
out deduction  ;9  and,  while  the  agreed  price  aids  in  the  esti- 

1  See  Mondel  v.  Steel,  8  M.  &  W. 
858;  Story  Sales,  §  454;  Benj.  Sales, 
bk.  5,  pt.  2,  c.  2. 

2  Sedgw.   Damages,  5th    ed.  318; 
Jones  v.  Just,  L.  R.  3  Q.  B.  197  ;  Benj. 
Sales,  bk.  6,  pt.  2,  c.  2 ;  Story  Sales, 
§§  449,  454,  455;  Whitmore  v.  South 
Boston  Iron  Co.,  2  Allen,  52  ;  Muller  v. 
Eno,  14  N.  Y.  597  ;   Moulton  r.  Scruton, 
39  Me.  287 ;  Howie  v.  Rea,  70  N.  C. 
559  ;  Merrimack  Man.  Co.  v.  Quintard, 
107  Mass.  127. 

8  Jones  v.  Just,  L.  R.  3  Q.  B.  197. 
4  Moulton  v.  Scruton,  39  Me.  287. 
6  Minneapolis  Harvester  Works 


v.  Bonnallie,  29  Minn.  373;    11   Neb. 
143. 

e  Murry  v.  Meredith,  25  Ark.  164; 
Furlong  v.  Polleys,  30  Me.  491 ;  60  Ga. 
148. 

?  Moulton  v.  Scruton,  89  Me.  287. 
But  interest  from  the  definite  time  at 
which  one's  right  accrued  must,  on 
familiar  principles,  often  be  an  element 
of  just  compensation  to  the  aggrieved 
party.  2  Sedg.  Damages,  7th  ed.  186 ; 
!>'.»  Minn.  873 ;  37  Iowa,  9 ;  63  Wis.  823. 

8  See  Furlong  v.  Polleys,  30  Me.  491 ; 
supra,  §  572. 

»  Mooklar  v.  Lewia,  40  Ind.  1. 
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mate  of  what  the  agreed  thing  to  be  delivered  was  worth,  it 
is  manifestly  no  arbitrary  standard,  but  only  a  prima  facie 
test  of  value,  since  the  bargain  might  have  been  better  or 
worse  for  either  party,  and  yet  the  very  article  as  warranted 
should  have  been  delivered.1 

Here  too,  as  in  non-delivery,  the  buyer  may  recover,  not 
only  for  the  direct  and  natural  consequence  of  the  seller's 
failure  to  perform  according  to  agreement,  but  for  such  dam- 
ages besides  as  both  parties  might  reasonably  be  supposed  to 
have  foreseen,  at  the  time  of  the  contract,  would  flow  from 
such  breach.2 

§  586.  The  Same  Subject.  —  Supposing  the  buyer  to  have 
made  a  sub-sale  of  the  defective  goods  whose  quality  was 
warranted :  if  he  has  done  so  with  a  like  warranty,  the  sum 
paid  on  a  judgment  recovered  against  him  by  the  sub-buyer 
for  the  same  breach  is  prima  facie  evidence  of  the  amount  to 
be  recovered  as  special  damages  on  his  own  suit.3  To  this 
should  be  added  the  taxable  costs  of  the  sub-buyer's  suit,  if 
the  first  buyer  gave  his  own  seller  due  notice  and  afforded 
him  a  chance  to  defend  the  action,  though  not  the  counsel 
fees  incurred  in  his  own  defence  ; 4  for  the  law  means  to  cover 
in  such  damages  under  a  sub-sale  as  result  from  the  first  sell- 
er's breach.  But,  in  general,  there  is  no  privity  of  damage 
between  the  original  seller  and  the  sub-buyer,  as  there  is  none 
of  contract ;  and  the  first  buyer  may  recover  for  the  breach 
of  the  first  seller's  undertaking,  upon  the  usual  reckoning  of 
damages  and  without  diminution,  notwithstanding  he  has 
sub-sold  the  goods,  and  his  sub-buyer  has  made  no  claim 
upon  him  for  their  defective  quality ;  and  even  though,  by 

1  See  Reggio  v.  Braggiotti,  7  Gush,  to  show  the  value  of  the  chattel  given 
166 ;   Tuttle  v.  Brown,  4  Gray,  457 ;  in  exchange,  as  tending  to  show  what 
Brown  v.  Sayles,  27  Vt.  227 ;  Muller  v.  would  have  been  the  warranted  chat- 
Eno,  14  N.  Y.  597 ;  Merrimack  Man.  tel's  value  if  as  warranted,  where  the 
Co.  r.  Quintard,  107  Mass.  127.  parties  do  not  appear  to  have  settled 

2  Ib.     And  see  Phelan  ?;.  Andrews,  at  the  time  of  exchange  the  value  of 
52111.  486;  Wolcottu.  Mount,  7  Vroom,  either  the   one   or  the   other  chattel. 
262;  Furlong  v.  Potleys,  30  Me.  491.  Chaplin  v.  Warner,  23  Wis.  448. 

Where  the  case  is  one  of  exchange,         8  Reggio  v.  Braggiotti,  7  Cush.  166 ; 

rather  than  of  sale  for  a  price,  evidence  Randall  v.  Raper,  E.  B.  &  E.  84. 
of  value  may  not  be  confined  to  the         4  Lewis   v.   Peake,   7   Taunt    153; 

warranted  chattel;  but  it  is  admissible  Reggio  v.  Braggiotti,  7  Cush.  166. 
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the  terms  of  the  sub-sale,  no  corresponding  right  of  action  is 
conferred  upon  the  sub-buyer.1  The  price  at  which  the  goods 
were  sub-sold  may  be  evidence  tending  to  show  the  amount 
of  damages  ;  but  it  does  not  furnish  the  decisive  test.2 

§587.  Rule  applied  to  Delivery  by  Instalments.  —  Where 
suit  is  brought  on  an  entire  contract  for  the  sale  of  goods  to 
be  delivered  at  stated  times  by  instalments,  upon  the  buyer's 
premises  and  at  the  buyer's  expense,  the  measure  of  damages 
for  the  inferior  quality  of  the  goods  delivered  is  the  difference 
between  the  value  of  what  was  delivered  on  the  buyer's 
>remises  and  what  the  contract  with  its  warranty  called  for. 
The  ordinary  rule  applies,  subject  to  such  modifications  as  a 
fair  interpretation  of  the  peculiar  contract  may  justify.8 

§  588.  Waiver  of  Remedies  for  Breach. —  The  buyer  may, 
by  failing  to  inform  his  seller  in  season  after  discovering  the 
defect,  and  thereby  depriving  the  latter  of  his  reasonable 
rights,  lose  his  own  aggressive  remedy  upon  the  breach  of 
warranty.4  But  the  question  of  waiver,  upon  whatever 
state  of  facts  presented,  must  be  fairly  determined  by  the 
evidence.5  An  agreement  to  take  back  the  goods  if  found 
inferior,  and  give  others  in  exchange,  is  not  uncommon ; 
though  the  assent  of  both  parties  to  such  a  means  of  recti- 
fying an  error  must  be  established  in  order  that  it  may 

1  Muller   v.   Eno,    14   N.    Y.   697;  contract  price  due  under  the  seller's 
Brown  v.  Bigelow,  10  Allen,  242.  suit  for  the  goods  sold  and  delivered. 

2  Ib. ;  Medbury  v.  Watson,  6  Met.  If  the  buyer's    damage    exceeds  that 
257.    And  see  supra,  §  572.  balance,  the  excess  will  be  returned  in 

8  Merrimack  Man.  Co.  v.  Quintard,  a  verdict  for  him  in  the  cross-action ; 

107  Mass.  127  ;  supra,  §  574 ;  Bergheim  but,  if  not,  the  verdict  in  the  erosa- 

v.  Blaenavon  Ins.  Co.,  L.  R.  10  Q.  B.  action  should  be  for  the  seller.     Exe- 

319  ;  45  L.  T.  202.  cution  for  costs  will  issue  accordingly. 

It  is  laid  down  that  the  buyer  who  Starr  Glass  Co.  v.  Morey,  108  Mass, 

defends  in  the  seller's  suit  for  his  price  573. 

of  goods  sold  and  delivered,  and  at  the        To  an   action  upon  one  of  several 

same  time  sues  in  damages  for  breach  notes  given  for  a  chattel,  a   counter- 

of  warranty  in  his  cross-action,  is  not  claim  may  be  interposed  for  the  entire 

entitled  to  have  the  damages  assessed  cause  of  action.    29  Minn.  873. 
in  both  actions  for  the  same  breach  of        4  Hall  v.   McEwen,  19    Mich.   86 ; 

contract,  nor  to  divide  his  claim  for  dam-  supra,  §  580. 

age  as  he  may  see  fit  between  the  two        5  Merrimack  Man.  Co.  v.  Qiiintard, 

suits,  so  as  to  set  off  the  two  executions.  107  Mass.  127  ;  Gammon  v.  Abrams,  68 

But  the  entire  damages  for  his  breach  Wis.  323 ;    60  Wis.  236 ;   Pennock  v. 

must  be  applied,  first,  to  discharge  the  Stygles,  64  Vt.  226;  supra,  §  327. 

601 
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operate.1  Moreover,  as  we  have  already  seen,  the  mere  re- 
coupment of  damages  by  the  buyer  is  not  inconsistent  with 
retaining  and  using  the  goods  and  failing  to  return  them 
altogether.2 

§  589.  Remedies  for  Breach  of  Warranty  of  Title.  —  Breach 
of  warranty  of  title  may  be  at  the  foundation  of  the  buyer's 
suit,  instead  of  breach  as  to  quality.  The  purchaser  of  a 
chattel  whose  title  has  failed  may  either  sue  the  party  who 
warranted  for  the  return  of  his  price,  or  bring  his  action  for 
damages  on  account  of  the  breach  ; 3  or  he  may  recoup  dam- 
ages for  breach  of  the  warranty  against  the  seller's  action.4 
But  when  the  third  party,  claiming  to  be  the  true  owner, 
makes  his  demand  upon  such  purchaser  in  possession,  the 
latter  should  call  upon  the  party  from  whom  he  purchased  to 
make  him  whole,  or  to  intervene  and  defend  the  suit ; 5  and 
it  is  held  that  only  nominal  damages  can  be  recovered  for  the 
breach,  where  the  buyer  has  suffered  no  actual  damage  in  the 
matter.6  In  case  the  title  fails  to  only  a  portion  of  the  goods, 
the  buyer  is  not  bound  to  rescind  the  contract  in  toto,  but 
may  retain  that  to  which  the  title  is  secure,  and  have  his 
damages  under  the  warranty,  either  by  set-off  upon  the  seller's 
suit  for  his  purchase-money,  or  by  his  own  action  for  the  loss 
of  the  residue.7 

It  has  been  held  frequently  that  a  buyer  who  retains  the 
chattel  in  his  possession  or  converts  it  to  his  own  use  cannot, 
as  a  general  rule,  resist  a  suit  for  the  purchase  price  on  the 
ground  that  his  seller  had  no  title.8  But  exception  is  made 
in  cases  of  fraud  ;  cases  in  which  recovery  has  been  had  against 

1  Woodward  v.  Libby,  58  Me.  42;  see  Wood  ».  Sheldon,  42  N.  J.  L.  421. 
O'Donnell  v.  Allen,  6  Allen,  106.  And  see  supra,  §  373. 

2  Supra,  §583.  5  Burt  ».    Denny,   40   N.   Y.   283; 

3  Benj.  Sales,  bk.   5,  pt.  2,  c.  2 ;  Parker  v.  Nolan,  37  Tex.  85. 
Story   Sales,  §  407  ;  Eichholz  v.  Ban-        6  Burt  v.  Denny,  40  N.  Y.  283. 
ister,  17  C.  B.  N.  s.  708;  supra,  §§  376-        7  McKnighty.  Devlin,  52  N.  Y.  399. 
378.  See  Story  Sales,  §  407 ;  Riddle  v.  Gage, 

*  Croninger  v.  Paige,  48  Wis.  229.   37  N.  H.  519. 

For  application  of  the  rule  as  to  breach  8  Vibbard  v.  Johnson,  19  Johns.  77  ; 
of  warranty  of  title  to  infringement  of  Case  v.  Hall,  24  Wend.  102;  3  Port, 
patent,  see  Croninger  v.  Paige,  supra.  (Ala.)  126;  Ware  v.  Houghton,  41  Miss. 
And  as  to  the  failure  of  title  to  stock,  370 ;  18  Me.  314 ;  Krunibhaer  v.  Birch, 

83  Penn.  St.  426. 
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the  buyer  by  one  having  paramount  title  ;  and  cases  where, 
without  recovery,  the  buyer  has  settled  with  the  true  owner, 
or  has  had  his  possession  disturbed  by  such  party.1  So,  too, 
is  it  held  that,  where  the  buyer  retains  and  converts  the  chat- 
tel to  his  own  use,  he  may  resist  a  suit  for  the  purchase  price 
on  the  ground  that  his  seller  had  no  title,  if  the  adverse 
claimant,  to  save  a  multiplicity  of  suits,  has  assumed  the  de- 
fence under  an  arrangement  that  the  buyer  shall  pay  him  for 
the  chattel  if  the  defence  prevails.2 

§  590.  Remedies  for  Failure  in  Quantity,  etc.  —  If  articles 
delivered  fall  so  far  short  of  the  quantity  bargained  for  as  to 
authorize  a  rescission  of  the  contract  or  constitute  the  failure 
of  a  condition  precedent,  the  buyer  may  recover  damages  for 
the  deficiency  as  for  a  partial  failure  of  consideration.3 

§  591.  Remedies  where  Delivery  is  unreasonably  late.  —  (3d.) 
Where  the  delivery  is  unreasonably  late.  The  remedies  al- 
ready noticed  here  apply,  mutatis  mutandis ;  the  question  for 
the  buyer's  decision,  upon  a  tender,  being,  whether  to  refuse 
the  goods,  or  to  receive  them  and  claim  damages  for  the  injury 
resulting  to  himself  from  the  delay.4  If  the  latter  course,  he 
should  make  his  method  of  receiving  possession  such  as  to 
show  the  other  party  that  he  does  not  waive  his  rights :  for 
receiving  goods  without  objection  is,  prima  facie,  a  waiver 
on  his  part  of  the  right  to  claim  damages  for  the  delayed  de- 
livery ;  while  it  is  otherwise  when  they  are  received  with 
an  explicit  statement  that  such  damages  will  be  claimed.6 
Where  the  seller  is  behindhand  in  a  contract  for  delivery  by 
instalments,  the  disposition  is  to  go  by  the  fair  interpretation 
of  the  particular  contract;  which  may  sometimes  require 
computation  from  the  dates  of  the  respective  periods  of  de- 
livery, but  is  sometimes  to  be  construed  with  reference  to  the 
date  of  final  completion.6 

1  Cooley,  J.,  in  Estelle  v.  Peacock,  8  Merrimack  Man.  Co.  v.  Qulntard, 
48  Mich.  469,  471.  107  Mass.  127. 

2  Estelle  v.  Peacock,  48  Mich.  469.  6  See   Bergheira  v.  Blaenavon  Iron 
See  also  Matheny  y.  Mason,  73  Mo  677.  Co.,  L.  R.  10  Q.  B.  819;  Merrimack 

8  Creighton  y.  Comstock,  27  Ohio  St.  Man.  Co.  v.  Quintard,  107  Mass.  127. 

548.  The  doctrines  discussed  in  this  chapter 

4  See  Story  Sales,  §  460;  supra,  are  largely  applicable  to  carriers  and 

§  408.  others,  as  well  as  to  selling  parties, 
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In  a  contract  of  sale,  the  buyer  cannot  profit  by  the  seller's 
negligence  where  he  himself  is  equally  at  fault,  or  more 
culpable.1 

§  592.  Action  not  always  based  on  Contract  of  Sale.  —  The 
buyer's  remedies  do  not  always  relate  strictly  to  the  sale ; 
but  in  some  instances  are  properly  based  on  subsequent 
transactions  to  which  the  sale  was  mere  matter  of  induce- 
ment.2 


CHAPTER  XVI. 

SALES  INVOLVING  ERROR  AND  FRAUD. 

§  593.  Special  Causes  of  Avoidance ;  Error,  Fraud,  Illegality, 
Mutual  Rescission.  —  Having  gone  over  the  general  ground  of 
Private  Sales  of  Personal  Property,  showing  what  are  the 
constituent  parts  of  such  contracts,  how  they  are  executed, 
how  far  a  compliance  with  the  Statute  of  Frauds  is  indispen- 
sable to  their  proper  enforcement,  and  the  respective  reme- 
dies of  seller  and  buyer  for  non-performance  according  to  the 
mutual  intent,  we  come,  at  length,  to  consider  those  special 
causes  of  avoidance  which  are  embraced  under  the  respective 
heads  of,  I.  Error ;  II.  Fraud  ;  III.  Illegality  ;  and  IV.  Mutual 
Rescission.  The  doctrines  here  applied  are  those  of  contracts 
in  general,  with  such  modifications  as  the  peculiar  contract  of 
sale  requires.  Of  the  first  two  causes  in  the  present  chapter, 
and  the  remaining  two  in  our  next. 

§  594.  Avoidance  by  Reason  of  Error  or  Mistake.  —  I.  Avoid- 
ance by  reason  of  error.  Error  or  mistake  is,  in  legal  phrase, 
an  unintentional  deviation  from  the  truth,  as  distinguished 
from  fraud ;  and  this  innocence  of  purpose,  carried  into  a 
sale  contract,  justifies  the  law  in  permitting  the  contract  to 

when   at  default  in   making  delivery  210.      This  principle  is  illustrated  in 

under  a  contract.     Schoul.  Bailm.  583 ;  c.  5,  supra,  as  to  conditions  concurrent 

Parsons   and  other  general  writers  on  and  precedent. 

Contracts ;  Sedgwick  on  Damages.  2  See  Drysdall  v.  Smith,  44  Mich. 

1  Woods  v.  Rocchi,  32    La.   Ann.  119. 
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be  avoided  where  the  one  innocent  party  may  be  left  in  as 
advantageous  a  position  as  the  other. 

§  595.  The  Same  Subject ,  Error  should  be  Substantial.  — 
But,  in  order  that  a  remedy  so  exhaustive  may  be  successfully 
invoked,  it  is,  first  of  all,  indispensable  that  the  mistake 
should  be  a  substantial  one,  or  going  to  a  fundamental  point. 
If  the  two  parties  honestly  misunderstood  one  another  as  to 
the  subject-matter  or  the  price,  the  error  is  fundamental  and 
material.  Thus,  where  an  annuity  is  sold  dependent  on  a 
life  which  has  already  ceased  without  either  party's  being 
aware  of  it,  this  is  cause  of  avoidance ; 1  so  is  a  claim  upon  a 
party  which  has  already  been  paid  off.2  This  holds  true  in 
every  case  where  there  is  a  common  mistake  as  to  the  exist- 
ence of  the  thing  to  be  sold,  and  it  does  not,  in  fact,  exist.3 
So  may  the  mistake  be  as  to  quantity,  if  the  price  depended 
upon  the  quantity :  for  there  is  a  distinct  failure  of  consider- 
ation ;  as,  for  instance,  where  a  bar  of  silver  is  sold  by  weight, 
as  reckoned  by  the  assayer,  and  the'assayer  proves  to  have 
weighed  inaccurately,  so  that  there  was  much  less  silver  in  the 
bar  than  the  price  went  upon.4  So  may  the  mistake  be  one  of 
kind :  as  in  a  sale  by  description,  where  an  article  of  a  certain 
kind  is  requested,  and  that  of  another  kind  sent ;  kind,  or  mat- 
ters of  essential  description  or  condition  precedent  under  a  con- 
tract requiring  distinction  from  collateral  description  or  matters 
of  mere  quality.5  So  a  mistake  may  arise,  fatal  to  a  sale,  where 
the  one  party  reasonably  meant  the  transfer  of  an  article  as  a 
sale,  while  the  other  as  reasonably  considered  it  a  loan  or  a 
gift.6  A  mutual  mistake  as  to  price  is  a  mistake  of  substance  ; 
though,  manifestly,  it  is  the  seller  who  is  injured  by  supposing 
a  larger  price,  and  the  buyer  by  supposing  a  smaller  one.7 
And  mistake  as  to  the  genuineness  of  a  thing  —  as  where  a 
negotiable  instrument  is  sold,  purporting  to  have  signatures 
which  turn  out  false,  or  professing  to  be  in  kind  what  it  is 

1  Strickland  v.  Turner,  7  Ex.  208.       And  see  Scott  v.  Warner,  2  Lans.  49 ; 

2  Allen  v.  Hammond,  11  Pet.  63.          supra,  §  380. 

8  See   Ketchum   v.  Bank  of  Com-        6  Supra,  §§  310,  344.   And  see  Mor»e 

meree,    19    N.  Y.   602  ;     Story    Sales,  v.  Brackett,  98  Mass.  205. 
§  149;  Benj.  Sales,  bk.  3,  c.  1.  «  Story  Sales,  §  150. 

*  Cox  v.  Prentice,  3  M.  &  S.  244,        '  Story  Sales,  §  163. 
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not,  and  even  as  it  is  held  where  accommodation  notes  are  sold 
for  business  notes  *•  —  goes  to  the  substance  ;  for  the  consider- 
ation fails.2  Any  failure  of  the  buyer's  title  amounting  to 
a  failure  of  consideration  may  furthermore  be  regarded  as  a 
matter  of  substance,  subject  to  the  limitations  which  we  have 
elsewhere  pointed  out.3 

But  where  a  mistake  occurs  merely  as  to  the  quality  of 
the  article  sold,  this  is  not  so  essential  as  to  vitiate  the  sale ; 
and  it  follows,  from  our  previous  chapters,  that  there  must 
have  been  a  warranty  of  quality  on  the  seller's  part,  or  actual 
fraud,  to  enable  the  buyer  to  resist  successfully.4  In  the  ab- 
sence of  warranty,  it  is  said  a  buyer  cannot  escape  from  the 
obligation  of  his  contract  solely  because  he  is  disappointed  in 
the  quality  of  the  article.5  So,  too,  the  brand  on  the  exterior 
of  barrels  of  flour  is  said  not  to  be  of  the  substance  of  the 
contract,  where  purchase  was  made  of  a  cargo  of  flour; 
though  we  apprehend  there  may  be  cases  where  the  brand 
goes  to  the  substance, 'establishing  the  genuineness  of  the 
thing,  and  not  merely  its  quality.6  We  must  not  forget, 
that,  for  mere  breach  of  warranty,  the  law  furnishes  its  own 
remedies,  irrespective  of  mistake ;  and  that  there  can  be,  in 
legal  contemplation,  no  failure  of  consideration  where  the 
party  gets  the  thing  he  really  intended  to  buy,  even  though  it 
turn  out  worthless  in  point  of  fact.7 

§  596.  Mistake  as  to  the  Party  dealt  with.  —  A  mistake  as 
to  the  party  with  whom  the  bargain  is  made  may  be  substan- 
tial under  some  circumstances,  and  under  others  quite  imma- 
terial. Where  one  sells  out  his  business,  and  his  successor 
deals  with  one  of  the  old  customers,  who  makes  a  purchase 


1  Webb  v.  Odell,  49  N.  Y.  583.  Eq.  Jur.  §  718  ;  Paton  v.  Rogers,  1  Ves. 

2  Burchfield  v.   Moore,   3  E.   &  B.  &  B.  351 ;  Lyon  v.  Bertram,  20  How. 
683;    Westropp  v.  Solomon,  8   C.   B.  149.     Cf.   Gardner  v.  Lane,   9  Allen, 
345;  Story  Sales,  §  148;  svpra,  §§  318,  492. 

319.  7  See  Lamert  v.  Heath,  15  M.  &  W. 

3  Eichholz  v.  Banister,  17  C.  B.  N.  s.  487  ;  Sully  v.  Frean,  10  Ex.  535 ;  Clarke 
708 ;  supra,  §  375.  v.  Dickson,  E.  B.  &  E.  148  ;  Wheat  v. 

4  See   Story   Sales,   §    156 ;    supra,  Cross,  31  Md.  99 ;  Coolidge  v.  Brigham, 
§  343.  1  Met.  547  ;  Benj.  Sales,  bk.  3,  c.  1; 

5  See  Wheat  v.  Cross,  31  Md.  99.  Bryant  v.  Pember,  45  Vt.  487. 

6  Supra,  §  351.     And  see  2  Story 
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in  the  store,  meaning  that  it  shall  go  on  account  to  offset  a 
credit  of  his  own  against  the  predecessor,  and  supposing, 
with  good  reason,  that  he  is  dealing  with  that  predecessor, 
not  having  learned  that  he  had  sold  out,  this  customer  may, 
upon  learning  his  mistake,  avoid  or  refuse  to  perform  the 
bargain  ;  and  this  because  it  was  an  important  element  of  the 
consideration  that  the  purchase  should  go  towards  an  adjust- 
ment of  accounts,  instead  of  rendering  him  liable  for  the  full 
price.1  Some  cases  have  gone  even  further,  on  the  suggestion 
that  a  party  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon 
him  without  his  consent.2  But  where  such  purchaser  had 
blinded  himself  against  plain  evidence  that  the  party  he  dealt 
with  was  a  stranger  and  successor,  and  not  the  predecessor,  he 
cannot  set  up  such  mistake  of  parties  in  his  own  defence,  for 
he  is  at  fault ;  and  so,  too,  if  he  goes  on  with  the  contract 
after  once  learning  his  error. 

In  ordinary  cases,  there  can  be  no  good  reason  why  one 
party  should  not  be  held  to  his  contract  if  the  other  honestly 
acts  up  to  his  part,  whether  he  be  this  or  that  person  ;  though 
a  seller  whose  price  is  unpaid  is,  of  course,  safer  in  dealing 
with  a  customer  of  good,  than  one  of  uncertain,  standing ; 
and  a  buyer,  on  the  other  hand,  under  a  sale  contract  which 
still  requires  delivery,  or  may  be  reopened  for  breach  of  war- 
ranty or  special  stipulations,  finds  the  personal  status  of  the 
seller  a  matter  of  moment.3  On  the  whole,  the  common  sense 
of  the  intended  contract  is  to  be  well  weighed  when  parties 
are  found  in  this  plight ;  and  the  case  must  be  quite  excep- 
tional where  the  mistake  as  to  parties  is  mutual,  and  where 

1  Boulton  v.  Jones,  2  H.  &  N.  664.  to  apply  such  a  rule  in  the  seller's  favor, 

2  See  Boston  Ice  Co.  v.  Potter,  123  where  he  supposed  the  buyer  was  agent 
Mass.  28,  where  A.  had  ceased  to  buy  for  another,  while  the  buyer  did  noth- 
of  B.  on  account  of  dissatisfaction  with  ing  to  mislead  him,  and  the  sale  was 
him,   and  bought  of  C.  instead,   and  made  under  no  such  mutual  reservation. 
B.  afterwards    bought   out  C.'s  busi-  Here  it  was  incumbent  on  the  seller  to 
ness  and  supplied  A.  without  affording  inform  the  buyer  that  he  would  sell  to 
A.  knowledge  of  the  transfer ;   it  was  him  only  as  agent  for  such  party. 
held  that  there  was  no  privity  between         8  See  Boulton  v.  Jones,  2  H.  A  N. 
A.  and  B.,  and  that  B.  could  not  sue  564 ;    Mudge   v.   Oliver,  1   Allen,   74. 
for  the  price.    But  cf.  Stoddard  v.  Ham,  And  see  Benj.  Sales,  bk.  3,  c.  l.com- 
129  Mass.  383,  where  the  court  refused  menting  upon  Boulton  v.  Jones,  ib. 
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the  one  was  not  at  fault  by  being  too  careless,  or  the  other 
by  playing  the  impostor. 

§597.  General  Rule  as  to  Mistake.  —  In  fine,  as  Judge 
Blackburn  observes  in  a  late  case  :  "  Where  there  has  been  an 
innocent  misrepresentation  or  misapprehension,  it  does  not 
authorize  a  rescission,  unless  it  is  such  as  to  show  that  there 
is  a  complete  difference  in  substance  between  what  was  sup- 
posed to  be  and  what  was  taken,  so  as  to  constitute  a  failure 
of  consideration."  And  he  adds :  "  As  we  apprehend,  the 
principle  in  our  law  is  the  same  as  that  of  the  civil  law ;  and 
the  difficulty  in  every  case  is,  to  determine  whether  the  mis- 
take or  misapprehension  is  as  to  the  substance  of  the  whole 
consideration,  going  as  it  were  to  the  root  of  the  matter,  or 
only  to  some  point,  even  though  a  material  point,  an  error  as 
to  which  does  not  affect  the  substance  of  the  whole  considera- 
tion." i 

§  598.  Rules  of  Construction  ;  Mutual  and  One-sided  Mistakes. 
—  A  contract  will  be  construed  according  to  its  reasonable 
intent ;  and  hence,  if  the  bargain  be  honest  and  clear,  and 
honestly  and  clearly  understood  by  one  party,  the  other  party 
will  not  be  suffered  to  deprive  him  of  the  advantages  there- 
of on  any  allegation  of  his  own  mistake.  Thus,  if  there  be  a 
yacht,  "  The  Dauntless,"  which  the  owner  meant  to  sell,  and, 
moreover,  agreed  to  sell,  the  buyer  cannot  back  out  from  the 
contract  on  the  plea  that  he  had  a  different  yacht  in  his  mind  ; 
and  this  because  the  seller's  position  is  sound,  while  the  buyer's 
is  unsound,  inasmuch  as  his  excuse,  even  though  ingenuous, 
admits  carelessness  ;  and  of  two  innocent  parties,  the  care- 
less one  must  suffer.  But,  on  the  other  hand,  had  there  been 
two  yachts  named  u  The  Dauntless,"  either  of  which  might, 
consistently  with  the  contract,  have  been  the  yacht  stipulated 
for,  the  seller's  intention  to  sell  the  one,  and  the  buyer's  to 
purchase  the  other,  would  render  the  mutual  mistake  sufficient 
for  breaking  up  the  contract.2  Contrast  with  this  an  honest 


1  Kennedy  v.  Panama  Mail  Co.,  L.  C.  906 ;  Alexander  v.  Worraan,  6  H.  & 
R.  2  Q.  B.  580.  And  see  opinion  in  N.  100;  Benj.  Sales,  bk.  3,  c.  1;  Ken- 
Wheat  v.  Cross,  31  Md.  99.  nedy  v.  Panama  Mail  Co.,  L.  R.  2  Q.  B. 

a  See  Raffles  v.  Wichelhaus,  2  H.  &  680. 
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mistake  caused  by  the  seller's  own  carelessness.  A  case  in 
point  is  that  of  a  deaf  man  who 'came  to  offer  a  bid  at  auc- 
tion, relying  upon  the  advertised  particulars  of  sale ;  and 
whom  the  court  relieved  from  the  bargain  upon  a  bid  made 
by  him  in  entire  ignorance  of  the  fact  that  the  auctioneer,  by 
mere  oral  statement  upon  opening  the  sale,  announced  a  sub- 
stantial change  from  those  advertised  particulars ;  which  cir- 
cumstance, had  he  been  aware  of  it,  would  have  prevented 
him  from  bidding.1  The  fault  in  this  case  was  that  of  the 
seller  or  auctioneer  ;  and  so  the  court  obviously  regarded  it. 

There  may  be,  then,  not  only  a  mutual  or  two-sided  mistake, 
but  a  mistake  on  one  side  only ;  in  which  latter  case  we  are 
to  ask  where  the  blame  lay,  and  slip  the  burden  along  towards 
the  side  of  him  who  was  at  fault ;  regarding  the  possible 
carelessness  of  the  party  pleading  mistake,  and  the  possible 
careless  or  unfair  conduct  of  the  other  party  inducing  the  con- 
tract ;  and  keeping  sight  of  the  interpretation  which  should 
rationally  be  put  upon  the  contract  itself  as  justifying  or  not 
the  misconstruction  in  the  case.2 

Where  a  party  purchased  at  an  administrator's  sale  a 
"  drill  machine,"  in  which,  unknown  to  all  parties  at  the  time, 
were  secreted  by  the  decedent  money  and  other  valuables, 
it  was  held  that  the  sale  carried  only  the  machine,  and  not 
the  money  and  valuables  besides.3  In  such  instances,  the 
reasonable  intent  of  the  sale  contract  is  decisive  of  the 
controversy. 

§  599.  The  Same  Subject.  —  It  is  the  oft-repeated  maxim  of 
the  courts,  that  ignorance  of  the  law,  as  contrasted  with  mis- 
take of  facts,  excuses  no  one ;  a  phrase  of  dubious  import, 
but  which  seems  to  exclude  the  plea  of  misunderstanding  the 
ordinary  law  of  one's  country  upon  the  matter  at  issue,  yet 
leaving  the  door  open  for  rectifying  mistakes  as  to  an  indi- 
vidual's right  of  ownership.4  Ignorance  and  mistake  are  not 

1  Torrance  v.  Bolton,  L.  R.  14  Eq.  4  Story  Eq.  Jur.  §§  121-126;  Benj. 
124 ;  L.  R.  8  Ch.  118.  Sales,  bk.  3,  c.  1 ;  Wake  r.  Harrop,  6 

2  See  Doggett  v.  Emerson,  3  Story,  H.  &  N.  768 ;  Cooper  v.  Phibbs,  L.  R. 
733.  2  H.  L.  148-170,  per  Lord  Westbury ; 

3  Huthmacher  v.  Harris,  38  Perm.  St.  Story  Sales,  §  167.     See  Lord  Chelms- 
491 ;  Story  Sales,  §  161.  ford  in  L.  R.  6  H.  L.   234,  as  to  thii 

VOL.  n.  39  609 
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synonymous  words ;  and,  even  where  one's  mistake  of  law 
has  wrought  in  great  measure  the  failure  of  consideration, 
there  might  be  found  to  concur  a  mistake  of  facts  sufficient 
to  justify  a  rescission  of  the  contract.1 

One  party  may  lead  another  into  error  by  his  own  errone- 
ous affirmation  as  to  a  material  fact ;  and  this  is  ground  for 
setting  the  contract  aside  at  the  instance  of  the  injured  party, 
though  the  misstatement  be  innocently  made.2  The  effect  of 
an  innocent  misrepresentation  on  either  side  usually  leaves 
the  injured  party  to  his  remedy  in  damages  as  for  breach  of 
warranty  or  other  contract ;  though  the  party  unintentionally 
causing  the  injury  is  not  liable  in  tort,  not  having  committed 
a  wrong.3 

§  600.  Effect  of  Mistake  upon  a  Sale.  —  Now  as  to  the 
effect  of  mistake  upon  a  sale.  It  might  be  said,  that  in  cases 
of  mutual  mistake,  going  to  the  substance  of  the  contract, 
there  was  no  contract  at  all ;  but  where  execution  has  followed 
in  ignorance  of  the  mistake,  as  where  the  buyer  has  paid  a 
price,  or  the  seller  has  handed  a  thing  over,  the  practical 
question  is  one  of  rescission  or  avoidance,  of  putting  parties 
back  again  to  their  former  posture.  If  nothing  has  been  done 
•on  either  side  under  the  contract,  and  the  mistake  is  season- 
ably discovered,  the  simpler  course  is  to  refuse  performance, 
and  the  contract  will  not  be  enforced.4  But  if  an  innocent 
party  has  pursued  the  contract,  and  suffered  some  loss  or 
injury  in  consequence,  the  law  must  do  more.  Thus,  in  the 
sale  of  the  annuity  (above  referred  to)  upon  the  life  of  the 
party  already  deceased,  the  buyer  had  paid  his  money: 
the  court,  therefore,  permitted  him  to  recover  it  again.  And 
here  could  be  nothing,  unless  perhaps  some  instrument  in 
writing,  to  be  given  up  to  the  seller.5  But,  in  the  bar  of 
silver  case,  the  seller  had  parted  with  a  valuable  thing ;  and 


ignorance  of  "  law."  In  equity  courts 
the  line  is  drawn  less  sharply  than  un- 
der the  common  law,  between  mistakes 
of  law  and  mistakes  of  fact. 

i  Ib. 

'-'  See  Smith  v.  Richards,  13  Pet.  26. 
But  as  to  intentional  misrepresentation 
or  fraud,  see  infra.  And  see  Hanson  v. 
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Edgerly,  29  N.  H.  343 ;  King  v.  Eagle 
Mills,  10  Allen,  661. 

3  See  Benj.  Sales,  bk.  3,  pt.  2,  c.  2, 
§  3;    Kennedy   v.   Panama   Mail    Co., 
L.  R.  2  Q.  B.  580. 

4  See  Torrance  v.  Bolton,  L.  R.  8 
Ch.  118. 

6  Strickland  v.  Turner,  7  Ex.  208. 
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hence  the  remedy  applied  was,  not  only  that  the  buyer  should 
recover  his  price,  but  that  the  seller  should  have  back  his  bar 
of  silver.1  The  rule  is,  as  to  two  innocent  parties  who  have 
performed  acts  under  a  mutual  misunderstanding,  that  the 
court  will  allow  either  to  turn  back  if  he  can  take  the  other 
back  with  him  ;  in  other  words,  the  one  party  may  unravel 
the  contract,  if  he  can  put  the  other  in  statu  quo.  Therefore 
the  buyer  of  a  chattel  who  would  rescind  the  sale  on  this 
ground,  and  get  back  his  price,  must  restore  the  chattel  to 
the  seller,  unless  he  can  show  that  it  is  of  no  intrinsic  value, 
and  its  loss  no  injury  to  that  party.2  Even  where  one  has 
taken  a  forged  or  false  note,  or  other  security,  and  claims  to 
be  reimbursed  for  what  the  other  innocent  party  received 
from  him  as  its  price,  there  are  good  reasons  why  he  should 
be  asked  to  give  back  the  chattel,  notwithstanding  it  may  be 
worthless  per  se ;  for  it  is  certainly  an  injury  to  the  other 
party  for  him  to  retain  it.3  But  the  situation  being  a  delicate 
one,  it  has,  for  public  and  private  reasons,  been  in  some  in- 
stances permitted  the  buyer  to  produce  the  note,  and  offer  to 
return  it  at  the  time  of  trial.  Nor  is  this  practically  a  denial 
of  the  honest  seller's  right  to  be  placed  in  statu  quo*  Res- 
titutio  in  integrum  is,  then,  the  condition  upon  which  the  law 
relieves  one  mistaken  party,  where  the  other  was  free  of 
blame  equally  with  himself;  and,  if  this  be  impossible,  the 
contract  will  not  be  rescinded  upon  any  such  ground  as  mere 
error.5 

§  601.  Rule  of  Restitution  applied.  —  If  the  articles  sold  be 
under  an  entire  contract,  the  buyer  cannot  insist  upon  the 
validity  of  the  sale  as  to  one  portion,  and  set  up  the  right  to 
rescind  for  mistake  as  to  another  portion  ;  but  he  must  return 
the  whole,  or  none  at  all.  After  so  enjoying  the  considera- 
tion in  part  that  entire  restitution  has  become  impossible,  the 
party  must  seek  some  other  remedy  for  his  recompense.6 

1  Cox  v.  Prentice,  3  M.  &  S.  344.  3  Coolidge  v.  Brigham,  1  Met.  547 ; 

2  Clark  v.  Diekson,  E.  B.  &  E.  148 ;  Cook  v.  Oilman,  34  N.  H.  666. 
Blackburn  v.  Smith, 2  Ex.  783;  Dorr  v.  *  Hoopes  u.  Strasburger,  37  Md.  390. 
Fisher,  1  Cush.  271 ;  Smith  v.  Smith,  *  See  Benj.  Sales,  bk.  3,  c.  1.    See 
30  Vt.  139 ;  Lyon  v.  Bertram,  20  How.  cases  post,  under  fraud. 

149.  •  Giles  v.  Edwards,  7  T.  R.  181 ; 
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§  602          SALES  OF  PERSONAL  PROPERTY.       [PART  VI. 

Where  goods  are  forwarded,  through  the  seller's  mistake, 
to  a  party  who  had  not  purchased  them,  the  latter  will 
probably  be  justified  in  sending  them  back  through  a  trust- 
worthy person,  or  otherwise  acting  in  a  reasonable  manner: 
but  he  has  no  right  to  transfer  the  goods  to  another,  —  not 
even  to  the  broker  who  was  supposed  to  have  negotiated  the 
sale,  for  the  manifest  purpose  of  having  such  party  keep  the 
goods  on  his  own  account  with  the  seller  instead  of  returning 
them ;  and  if  by  means  of  such  transfer  the  seller  is  de- 
frauded, as  by  the  broker's  absconding,  the  party  first  re- 
ceiving them  is  responsible  to  the  seller.1  So,  if  A.  purchase 
goods  of  B.,  and  C.,  without  B.'s  knowledge  or  consent, 
delivers  his  own  goods  to  A.,  as  in  fulfilment  of  the  contract 
between  A.  and  B.,  there  is  no  relation  of  buyer  and  seller 
between  A.  and  C. ;  but  the  duty  of  C.,  on  ascertaining  the 
mistake,  is  to  return  the  goods,  and  not  to  sell  them  over  or 
use  them.2 

§  602.  Avoidance  by  Reason  of  Fraud;  Fraud  in  General. 
—  II.  Avoidance  by  reason  of  fraud.  Fraud  differs  from 
mistake,  as  a  ground  of  avoidance,  in  relying  upon  misconduct 
on  the  other  side,  rather  than  upon  one's  own  innocent  error, 
as  the  leading  motive  for  setting  the  transaction  aside.  The 
error  of  the  suffering  party  in  a  case  of  mistake  borrows, 
strictly  speaking,  no  assumption  of  wilfulness  from  the  con- 
duct of  the  opposite  party  :  but,  if  the  opponent's  good  faith 
be  seriously  impugned,  the  suffering  party  must  still  have 
made  his  error,  and  innocently  too,  and  such  bad  faith  must 
have  induced  it,  and  caused  him  an  injury  ;  and  this  latter 
case  is  one  of  fraud.  Misrepresentation,  wrongful  conceal- 
ment, the  abuse  of  confidence,  and  employment  of  force, 
are  among  the  leading  causes  which  justify  the  interference 
of  the  courts  for  fraud:  the  one  party  must  do  wrong 
intentionally,  and  the  other  act  because  of  such  wrong; 
and  it  is  said  that  the  modes  of  fraud  are  infinite,  so  that 

Harnor  v.  Groves,  15  C.  B.  667  •,  De-        l  Hiort  v.  Bott,  L.  R.  9  Ex.  86. 
vaux  v.  Connolly,  8  C.  B.  640 ;  Morse        2  Randolph  Iron   Co.  v.  Elliott,  34 

v.  Brackett,  98  Mass.  205 ;  Benj.  Sales,  N.  J.  L.  184.    See  post,  as  to  rescission 

bk.  3,  c.  1 ;  Story  Sales,  §  152 ;  Lyon  v.  for  fraud. 
Bertram,  20  How.  149. 
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CHAP.   XVI.]      SALES  INVOLVING   EEROR   AND   FRAUD.  §  603 

courts  are  indisposed  to  lay  down  any  definition  of  the 
word.1 

Fraud  is  good  cause  for  the  non-enforcement  or  avoidance 
of  a  contract  at  the  instance  of  the  innocent  party  who  is 
thereby  injured  ;  and,  following  the  general  rules  applicable 
to  the  subject,  we  find  in  a  sale  that  the  fraud  to  be  remedied 
is  (1st)  that  of  the  seller  on  the  buyer,  or  (2d)  that  of  the 
buyer  on  the  seller,  or  (3d)  that  of  both  buyer  and  seller 
upon  some  third  party. 

§  603.  Fraud  of  the  Seller  on  the  Buyer;  Caveat  Emptor 
applied.  —  (1st.)  The  fraud  of  the  seller  on  the  buyer.  The 
general  proposition  most  pertinent  to  this  instance  is,  that  a 
fraud  cannot  be  imputed  to  one  who  fails  to  inform  the  mis- 
taken person  of  that  which  he  was  under  no  obligation  to 
impart  to  him.  Why  this  should  be  well  borne  in  mind  ap- 
pears from  a  reference  to  the  rule  of  caveat  emptor,  which  so 
far  departs  from  the  dictates  of  a  rigid  morality  as  very  plainly 
to  put  upon  a  purchasing  party  the  necessity  of  informing 
himself  as  to  the  qualities  of  whatever  specific  chattel  consti- 
tutes the  subject-matter  of  purchase,  of  drawing  no  inferences 
from  outside  appearances,  from  the  price  demanded  for  the 
thing,  or  the  seller's  failure  to  point  out  defects,  but  exer- 
cising his  judgment  so  far  as  the  opportunity  permits  ;  and  if 
he  desires  further  assurance,  to  ask  for  a  warranty.2  Where 
the  buyer  inspects  what  he  purchases,  and  the.  defect  is  ap- 
parent, he  cannot  allege  fraud  ; 3  nor  where  a  defect  was  not 
known  to  be  such  by  the  seller,  from  appearances,  and  no  con- 
cealment in  order  to  deceive  was  practised ; 4  nor,  of  course, 
where  the  buyer  takes  the  thing  with  all  faults  ; 6  nor  where 
it  appears,  that,  instead  of  trusting  to  the  seller's  statements 

1  See  Story  Eq.  Jur.  §  186;  2  Pars.  Jackson  v.  Wetherel,  7   S.  &  R.  422; 
Contr.  5th  ed.  769 ;  Benj.  Sales,  bk.  3,  Gossler  v.  Eagle  Sugar  Refinery,  103 
c.  2,  §  1 ;  Story  Sales,  §  158  et  seq.     As  Mass.  331.     This  rule  applies  to  incor- 
to  the  action  for  deceit  by  the  party  poreal    as   well    as   corporeal   person- 
who  has  been  defrauded,  see  Clarke  v.  alty.     Renton  v.  Maryott,  21  N.  J.  Eq. 
Dickson,  E.   B.  &  E.   148;    Queen  v.  123. 

Saddlers'  Co.,  10  H.  L.  Cas.  621 ;  post,        »  Morse  v.  Rathburn,  49  Mo.  91. 
§613.  *  Cogel   v.   Kniseley,  8ft    111.   698; 

2  Benj.  Sales,  bk.  3,  pt.  2,  c.  2,  §  1  ;    85  111.  16. 

Smith  v.  Hughes,  L.  R.  6  Q.  B.  697  ;        *  Pearce  v.  Blackwell,  12  Ire.  49. 
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[PART  vi. 


on  the  point,  he  verified  by  his  own  expert,  or  employed  his 
own  agents,  and  consummated  the  bargain  upon  their  report ; 1 
nor  where  he  makes  his  own  fair  examination  as  to  the  point, 
and  relies  upon  his  judgment ; 2  nor,  in  general,  where  the 
matter  was  open  to  his  observation,  so  that,  by  exercising 
ordinary  diligence  and  prudence,  he  could  have  ascertained 
the  defect.3  Mere  statements  of  the  seller,  not  amounting  to 
warranty,  ought  not  to  be  confided  in.4  And,  in  general,  the 
seller's  silence,  even  though  amounting  to  a  passive  acquies- 
cence in  the  buyer's  self-deception  as  to  the  quality  or  in- 
trinsic value  of  the  subject-matter  bargained  for,  does  not 
avoid  the  contract  for  fraud,  but  comes  within  the  protection 
of  caveat  emptor.5 

§  604.  But  Caveat  Emptor  does  not  countenance  Fraud.  — 
But  where  the  seller  is  guilty  of  wilful  misrepresentation  as 
to  material  points,  and  thereby  induces  a  party  to  purchase  on 
terms  that  would  otherwise  have  been  withheld,  and  so,  too, 
in  case  of  wrongful  concealment,  the  exercise  of  force,  and 
fraudulent  conduct  generally,  caveat  emptor  does  not  apply ; 
and  the  sale  is  so  far  vitiated,  that  the  deceived  party  may 
disaffirm  it.6  The  buyer's  opportunity  to  be  present,  and 
examine  the  thing  for  himself  before  concluding  the  sale,  has 
an  important  bearing  upon  the  issue  as  to  whether  he  relied 
upon  the  seller's  alleged  false  representation.7  Another  im- 
portant circumstance  is  the  character  of  the  thing,  as  one 
whose  qualities  may  be  well  known  to  the  seller,  but  must 


1  Howell   v.    Biddlecorn,  62  Barb. 
131. 

2  Pattison   v.  Jenkins,   33  Ind.  87; 
Stephens  v.  Oman,  10  Fla.  9. 

3  Brown  v.  Leach,  107  Mass.  364; 
Rocchi   v.  Schwabacher,  33  La.  Ann. 
1364.     If  the  buyer  brings  an  action 
for  deceit  against   the  seller  for  false 
statements  as  to  value,  &c.,  a  neglect  of 
his  own  opportunities  for  examination 
may  preclude  the  remedy.     Poland  v. 
Brownell,  131  Mass.  138. 

4  Manning  v.  Albee,  11  Allen,  522 ; 
Walker  v.  Pue,  57  Md.  155.     We  have 
elsewhere   considered  the    distinction 
between  misrepresentations  inducing  a 
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sale,  and  those  as  to  which  the  buyer 
had  equal  opportunity,  or  which  did 
not  induce  the  sale.  See  13  Wall.  379 ; 
supra,  §  321. 

5  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
579. 

6  Story   Sales,   §§    378-380;    Benj. 
Sales,  bk.  3,  pt.  2,  c.  2,  §  1;  Regina 
v.  Kenrick,  5  Q.  B.  49;   Paddock  v. 
Stobridge,   29    Vt.   470;    Manning  v. 
Albee,  11  Allen,  522.     And  see  supra, 
§§  343-366. 

7  Vandewalker  v.  Osmer,  65  Barb. 
556;  Smith  v.  Richards,  13   Pet.  26; 
Bondurant  u.  Crawford,  22  Iowa,  40. 
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be  taken  by  any  buyer  on  trust ;  as  in  the  case  of  a  patented 
article  bought  of  an  expert  by  one  not  skilled  in  machines.1 
Still  another  is  the  resort  by  the  seller  to  some  trick  or  arti- 
fice for  the  purpose  of  checking  examination,  or  diverting  the 
buyer  from  the  line  of  inquiry  which  he  would  otherwise 
most  likely  have  pursued.2  There  are  even  circumstances 
under  which  a  seller's  concealment  of  facts  known  to  him  be- 
comes fraudulent,  notwithstanding  he  says  nothing,  —  where 
silence  carries  with  it  the  legal  consequences  of  positive  mis- 
representation because  it  was  his  duty  to  speak  out.  One 
instance  is  that  of  selling  fodder  upon  which  poison  has  been 
spilled  ; 3  another,  that  of  putting  out  a  prospectus  or  ad- 
vertisement with  artful  concealments,  so  as  to  give  a  false 
impression  ; 4  another,  that  of  wilfully  hiding  some  internal 
defect  which  rendered  the  thing  worthless.5  It  is  fraudulent 
for  a  seller  to  expose  property  for  sale,  knowing  that  there 
are  incumbrances  upon  the  title,  and  yet  concealing  such  in- 
cumbrances ; 6  and  usage  of  trade  may  sometimes  require  a 
party  to  conform  by  disclosing  such  defects  as  are  usually 
made  known  to  customers  in  that  particular  calling.7  More- 
over, a  buyer  has  a  right  to  trust  the  seller  as  to  matters 
not  within  his  own  knowledge  ;  and  as  any  seller  may  make 
an  express  warranty,  so  is  he  held  to  responsibility  for  his 
false  statements  by  way  of  inducement,  even  though  the 
buyer  might  have  ascertained  the  falsehood  by  inquiry.8 
Upon  the  whole,  the  courts  appear  to  have  vacillated  con- 
siderably in  their  decisions,  so  as  to  render  many  of  the  earlier 
opinions  unsafe  as  statements  of  legal  doctrine.9 


1  Page  v.  Dickerson,  28  Wis.  694; 
Kendall  v.  Wilson,  41  Vt.  567. 

2  Story    Sales,    §    381;    Smith    v. 
Hughes,  L.  R.  6  Q.  B.  597 ;  Roseman 
v.  Canovan,  43  Cal.  110. 

8  French  v.  Vining,  102  Mass.  135. 

4  Cakes  v.  Turquand,  L.  R.  2  H.  L. 
325. 

5  Paddock  v.  Strobridge,  29  Vt.  420  ; 
Croyle  v.  Moses,  90  Penn.  St.  250. 

6  Story  Sales,  §  383 ;  Sweetman  v. 
Prince,  62  Barb.  256. 

7  Horsfall  v.  Thomas,  1  H.  &  C.  90 ; 


Jones  v.  Bowden.  4  Taunt.  847 ;  Story 
Sales,  §  384 ;  Smith  y.  Hughes,  L.  R. 
6  Q.  B.  597. 

8  Bank  of  Woodland  v.  Hiatt,  68 
Cal.  234 ;  56  Ala.  202 ;  12  Met.  649 ; 
Pennock  v.  Stygles,  64  Vt.  226 ;  supra, 
§  329 ;  Redgrave  v.  Kurd,  20  Ch.  D.  1 ; 
per  curiam,  in  13  Wall.  379. 

As  to  a  seller's  fraud  in  sales  by 
sample,  see  supra,  §  304  et  seq.  And  at 
to  fraud  in  respect  to  title,  see  «*/>ra, 
§§  370,  378. 

»  See  Bailey  v.  Walford,  9  Q.  B 
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§  605.  Buyer  must  have  been  deceived ;  His  Avoidance  of 
the  Sale.  —  In  order  to  avoid  the  sale  on  the  ground  of  the 
seller's  false  representation,  the  party  purchasing  must  have 
been  deceived  by  the  representation  ;  and,  in  general,  it  must 
appear  that  the  buyer  trusted  to  the  inducement  which 
proves  fraudulent,  and  bought  on  the  strength  of  it.1 

Within  a  reasonable  time,  too,  after  discovering  the  fraud, 
the  buyer  must  act  upon  his  discovery ;  refusing  to  complete 
the  purchase  if  the  goods  are  not  yet  delivered  ;  otherwise 
returning  or  offering  to  return  them,  demanding,  if  they  are 
already  paid  for,  a  return  of  the  price.2  But  where  the 
goods  are  of  no  value  to  seller  or  buyer  (as  in  the  case  of 
counterfeit  bonds  or  worthless  stock),  the  buyer  is  relieved 
of  the  obligation  to  return ; 3  and  so  where  the  proper  test 
necessary  to  show  the  fraud  destroyed  the  thing.4  An  ac- 
ceptance of  goods  under  a  contract,  when  induced  by  the 
seller's  fraud,  leaves  the  buyer  still  at  liberty  to  rescind  upon 
discovering  the  fraud.5  And  the  latest  decisions  rule  quite 
leniently  to  the  buyer,  in  dispensing  with  a  strict  tender  and 
formalities,  so  long  as  he  has  not  exercised  acts  of  ownership 
while  delaying,  and  so  far  as  the  informalities  or  delay  are 
set  up  by  the  defrauding  party  himself.6  Yet  since  the  law 


197,  per  Lord  Denman,  C.  J. ;  Benj. 
Sales,  bk.  3,  c.  2,  §  3.  A  preponder- 
ance of  evidence,  though  criminal  in 
character,  establishes  fraud  in  a  sale. 
Bixby  v.  Carskaddon,  55  Iowa,  533. 

1  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597  ;  Benj.  Sales,,  bk.  3,  pt.  2,  c.  1,  §  3 ; 
Morse  v.  Rathburn,  49  Mo.  91.    But 
the   buyer's   right  to   rely    upon   the 
seller's  false    statements    is    favored. 
Redgrave  o.  Kurd,  20  Ch.  D.  1 ;   Col- 
lins v.  Dennison,  12  Met.  549 ;  56  Ala. 
202. 

2  Gatling  v.   Newell,   9    Ind.    572 ; 
Story  Sales,  §  458 ;  Matteson  v.  Holt, 
45  Vt.  336  ;  Pence  v.  Langdon,  99  U.  S. 
578 ;  52  Vt.  382 ;  81  Ind.  350 ;  Hall  v. 
Fullerton,   69    111.    448;    Voorhees  v. 
Earl,  2  Hill  (N.  Y.),  292;  Benj.  Sales, 
bk.  3,  c.  2,  §  3 ;  Manahan  v.  Noyes,  52 
N.  H.  232 ;  Garland  v.  Spencer,  46  Me. 
528 ;  Collins  v.  Townsend,  58  Cal.  608. 
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8  Ib. ,  Brewster  v.  Burnett,  125  Mass. 
68  ;  Pence  v.  Langdon,  99  U.  S.  578. 

4  Pacific  Guano  Co.  v.  Mullen,  66 
Ala.  582  ;  64  N.  C.  439. 

5  Dutchess  Co.  v.  Harding,  49  N.  Y. 
321. 

6  See  American  Wine  Co.  v.  Brasher, 
13  Fed.  R.  595,  603,  to  the  effect  that, 
where  the  contract  has  been  induced  by 
fraud,  it  is  not  necessary  that  the  buyer 
should  absolutely  tender  what  he  has  re- 
ceived ;  that  he  ought,  however,  to  give 
notice  of  his  intention  to  rescind  and 
that  he  will  not  abide  by  the  contract ; 
that  he  ought  further  to  be  in  a  situa- 
tion, upon  the  trial,  to  put  the  other 
party  in  the  situation  in  which  he  was  at 
the  time  of  the  discovery  of  the  fraud. 
That  the  contract  is  partly  executed 
at  the  time  of   the  discovery  of  the 
fraud  will  not  in  itself  prevent  a  rescis- 
sion, unless  it  may  be  that  it  has  gone 
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puts  the  party  to  his  option  to  reject  for  fraud,  or  stand  to 
the  contract,  a  defrauded  buyer,  who,  after  discovering  the 
fraud,  makes  no  objection,  but  deals  with  the  article  as  his 
own  or  keeps  it  unreasonably  long,  loses  the  right  of  repudi- 
ating the  sale ;  though,  in  affirmance  of  the  contract,  he  may 
still  sue  and  recover  damages.1  Nor  is  he  only  bound  to  re- 
scind for  fraud  at  the  earliest  practicable  moment,  but  he 
must  rescind  the  contract  altogether,  or  not  at  all :  he  must 
retain  neither  the  whole  nor  a  part  of  the  consideration  re- 
ceived under  an  entire  contract.2  For  here,  as  in  general  cases 
of  rescission,  it  is  incumbent  upon  the  party  who  would  re- 
scind, to  place,  or  offer  to  place,  the  other  party  in  statu  quo, 
even  though  the  buyer  has  innocently  consumed  the  property, 
or  changed  its  condition  while  ignorant  of  the  fraud.  His  ina- 
bility to  place  the  seller  in  his  former  plight  is  held  a  sufficient 
barrier  to  rescission,  and  he  is  remitted  to  his  suit  in  damages  ;3 
though  it  is  held,  that,  if  the  goods  were  necessarily  destroyed 
in  discovering  the  fraud,  such  restitution  will  be  dispensed 
with  ;  *  and  in  some  instances  the  duty  of  placing  in  statu  quo 
is  satisfied  where  the  judgment  in  the  suit  will  accomplish 
this  result.5  The  election  to  rescind  or  not  to  rescind,  once 


so  far  that  the  subject-matter,  or  the 
greater  part  of  it,  has  disappeared.  And 
see  Van  Trott  v.  Wiese,  36  Wis.  439 ; 
Hendrickson  v.  Hendrickson,  51  Iowa, 
68 ;  Potter  v.  Taggart,  64  Wis.  395. 
In  Pence  u.  Langdon,  99  U.  S.  578,  a 
buyer  who  rescinded  his  contract  of 
purchase  of  stock  for  fraud  was  held 
not  bound  to  receive  the  stock  certifi- 
cate left  on  deposit  for  him,  and  ten- 
der it  to  the  seller  before  bringing  his 
action  for  the  purchase-money.  "Acqui- 
escence and  waiver,"  says  Mr.  Justice 
Swayne  (ib.  581),  "are  always  questions 
of  fact.  .  .  .  There  must  be  knowledge 
of  facts  which  will  enable  the  party  to 
take  effectual  action.  .  .  .  When  fully 
advised,  he  must  decide  and  act  with 
reasonable  despatch.  He  cannot  rest 
until  the  rights  of  third  persons  are  in- 
volved and  the  situation  of  the  wrong- 
doer is  materially  changed.  Under  such 
circumstances  he  loses  the  right  to  re- 


scind, and  must  seek  compensation  in 
damages.  But  the  wrong-doer  cannot 
make  extreme  vigilance  and  promptitude 
conditions  of  rescission." 

1  Story  Sales,  §§  385,  458;  Clark  v. 
Neufville,  46  Ga.  261 ;  Clarke  v.  Dick- 
son,  E.  B.  &  E.  148  ;  Matteson  v.  Holt, 
45  Vt.  336 ;  c.  15,  supra. 

3  Campbell  v.  Fleming,  1  Ad.  &  E. 
40;  Miner  v.  Bradley,  23  Pick.  457; 
Willoughby  v.  Moulton,  47  N.  H.  205 ; 
Voorhees  v.  Earl,  2  Hill,  292 ;  Junking 
v.  Simpson,  14  Me.  364. 

3  Gatling  y.  Newell,  and  other  cases 
supra ;  Western  Bank  v.  Addie,  L.  R. 
1  H.  L.  Sc.  145 ;  Clarke  v.  Dickson,  E. 
B.  &  E.  148. 

«  Smith  v.  Love,  64  N.  C.  439;  Pa- 
cific Guano  Co.  v.  Mullen,  66  Ala.  682. 

6  Allerton  v.  Allerton,  60  N.  Y.  «70. 
See  Whitcomb  v.  Denio,  52  Vt.  882. 
Whether  a  contract  is  rescinded  for 
fraud  within  a  reasonable  time  is  a 
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made,  is  final  and  conclusive ;  and  upon  such  election  should 
be  the  pursuit  of  remedies.1 

§  606.  He  may  sue  upon  the  Fraud,  or  for  Breach  of  War- 
ranty. —  It  should  be  borne  in  mind  that  warranty  and  fraud 
are  essentially  different ;  that,  while  warranty  is  founded  in  a 
contract,  a  fraudulent  statement  is  essentially  a  tort ;  and  that 
a  transaction  cannot  amount  to  warranty  and  tort  at  the  same 
time.  Representations  in  a  sale,  sufficient  of  themselves  to 
constitute  a  warranty,  will  not  be  deprived  of  that  character 
by  the  fact  that  they  were  falsely  and  fraudulently  made.2  It 
follows  that  one  who  alleges  fraud  in  a  complaint  cannot  at 
the  trial  elect  to  prove  breach  of  warranty  merely,  nor  re- 
cover damages  as  for  assumpsit  when  the  suit  was  grounded 
in  tort.3  And  before  one  can  complain  of  fraud,  he  ought  to 
show  something  done  or  said  or  concealed  intentionally  to 
deceive  him  in  the  transaction.4 

But  the  buyer  may  elect  to  sue  in  tort  or  contract,  where 
either  remedy  would  be  justified  by  the  facts ;  and  in  the 
practice  of  some  States,  a  count  for  false  misrepresentation 
may  be  joined  with  a  count  for  breach  of  warranty.5  The 
scienter  or  knowledge  of  the  material  fact,  which  in  actions 
upon  the  warranty  need  not  appear,  must,  in  actions  based 
on  fraud,  be  distinctly  shown  ; 6  and,  for  fraudulent  represen- 
tation, the  measure  of  damages  is,  in  general,  the  difference 
between  the  actual  and  represented  value.7  What  has  been 
said  as  to  the  buyer's  remedies,  under  a  breach  of  contract, 
is  largely  applicable  to  suits  brought  in  the  present  connec- 
tion :  and  the  buyer  has  been  permitted  to  bring  his  cross- 
action  for  fraud  in  affirmance  of  the  sale,  and  recoup  damages 
when  the  seller  sues  for  his  price ; 8  also  to  recover,  in  a 


mixed  question  of  law  and  fact,  and 
may  be  left  to  the  jury.     Ib. 

1  See  Pence  v.  Langdon,  99  U.  S.  578. 

2  Carter  v.  Abbott,  33  Iowa,  180; 
Rose  r.  Hurley,  39  Ind.  77. 

3  Ross  v.  Mather,  51  N.  Y.  108,  dis- 
approving   Williamson    v.   Allison,    2 
East,  446. 

4  Wardv.  Hobbs,  3  Q.  B.  D.  150. 
6  Lassiter  v.  Ward,  11  Ire.  443. 
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6  Clark  v.  Bamer,  2  Lans.  67 ;  Bar- 
tholomew v.  Bushnell,  20  Conn.  271  ; 
Kingsbury  v.  Taylor,  29  Me.  508 ;  Pike 
v.  Fay,  101  Mass.  134.     But  where  the 
action  in  case  is  brought,  such  aver- 
ments are  not  necessary.   13  R.  I.  646 ; 
46  Mich.  403. 

7  Durst    v.   Burton,   2    Lans.    137; 
Stiles  v.  White,  11  Met,  356. 

8  Perley  v.   Balch,  23   Pick.  283; 
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suitable  case,  consequential  damages  on  the  principle  laid 
down  for  breach  of  contract.1  Assumpsit  will  lie,  after  re- 
scission of  a  contract  induced  by  fraud,  for  the  recovery  of 
the  purchase-money,  if  it  has  been  paid.2 

The  damages  usually  recoverable  for  breach  of  warranty 
may  be  greatly  enhanced  in  case  fraud  is  set  up  and  proved. 
A  manufacturer  who  sells  to  one  for  his  own  use  an  article  in 
which  there  is  a  defect,  which  he  points  out,  is  not  liable  for 
injuries  resulting  therefrom,  unless  the  article  is  in  its  nature 
dangerous ; 3  and  with  reference  to  articles  only  dangerous  sub 
modo,  and  to  parties  but  remotely  connected  with  the  dealer, 
negligence  or  wrongful  dealing  on  the  seller's  part  should  not 
be  hastily  affirmed,  with  its  disastrous  consequences.4  Other- 
wise it  is  a  general  rule,  that  a  seller  may  make  himself  liable 
in  an  action  founded  on  tort  for  deceit  or  negligence,  to  any 
one,  be  it  buyer  or  third  party,  who,  not  being  at  fault  him- 
self, is  injured  by  a  dangerous  or  noxious  article  which  is 
sold  without  notice  of  its  dangerous  properties  ;  and  this 
rule,  which  covers  all  injuries  which  may  reasonably  be  con- 
templated as  likely  to  result  from  such  sale,  has  been  applied 
in  numerous  instances  to  the  relief  of  those  injured  by  the 
sale  of  guns,  poisons,  compounds  of  dangerous  ingredients, 
and  the  like,  where  the  seller  has,  by  direct  falsehood  or 
culpable  suppression  of  facts  which  should  have  been  made 
known,  endangered  the  buyer  or  others  in  life,  limb,  or 
property.6 

Weimer  v.  Clement,  37  Penn.  St.  147;  2  Whitcomb  w.  Denio,  62  Vt.  382; 

Starr  Glass  Co.   v.  Morey,  108  Mass.  Wood  v.  Sheldon,  42  N.  J.  L.  421. 

573 ;   Garland  v.  Spencer,  46  Me.  628.  «  Loop  v.  Litchfield,  42  N.  Y.  361. 

Bank  of  Woodland  v.  Hiatt,  58  Cal.  *  Ib. ;  Davidson  v.  Nichols,  11  Allen, 

234,  permits  the  defence  of  fraud  to  be  614. 

set  up  where  the  buyer  of  mining  stock  6  See  Langridge  r.  Levy,  2  M.  &  W. 
proving  to  be  worthless  is  sued  on  a  519 ;  4  M.  &  W.  339;  George  v.  Skiv- 
non-negotiable  note  given  for  the  price,  ington,  L.  R.  5  Ex.  1  (which  is  dis- 
Where  sued  by  the  trustee  of  a  bank-  credited  in  9  Q.  B.  D.  102) ;  Benj.  Sales, 
rupt  seller  for  the  price,  the  buyer  bk.  3,  pt.  2,  c.  2,  §  1  ;  Thomas  r.  Win- 
may  set  off  a  claim  for  unliquidated  Chester,  2  Seld.  397  :  Wellington  v. 
damages  for  a  fraudulent  misrepresen-  Downer  Kerosene  Oil  Co.,  104  MOM. 
tation  inducing  him  to  purchase.  Jack  64;  French  v.  Vining,  102  Mass.  182; 
v.  Kipping,  9  Q.  B.  D.  113.  Marsh  v.  Webber,  16  Minn.  418. 

1  Story    Sales,   §    458 ;    Hadley  v.  See  for  the  latest  exposition  of  the 

Baxendale,  9  Ex.  341 ;  supra,  §  678.  English  rule,  Peek  v.  Gurney,  L.  B. 
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§  607.  Buyer's  Avoidance  where  Fraudulent  Sale  is  by  Agent 
—  Where  the  buyer  is  defrauded  by  the  seller's  agent,  he 
may  rescind  the  contract  if  he  can  put  the  principal  party  in 
statu  quo ;  but  his  right  to  sue  the  principal  for  deceit  or 
other  tort  must  depend,  according  to  the  latest  English  cases, 
upon  the  latter's  intent  to  participate  in  the  injury.  Against 
the  guilty  agent  personally  such  action  may  be  brought,  but 
not  against  an  innocent  principal.  Thus,  in  a  sale  of  stock 
made  through  the  fraud  of  corporation-officers,  it  has  been 
held  that  the  defrauded  buyer  may  refuse  to  perform,  or  may 
have  his  contract  rescinded,  the  fraud  of  the  agents  being  so 
far  treated  as  the  fraud  of  the  principal ;  but  that  the  corpo- 
ration, if  innocent,  cannot  be  sued  in  damages  for  the  deceit.1 
Now,  as  heavy  damages  may  often  be  awarded  for  breach  of 
a  contract,  by  way  of  consequential  injuries,2  this  distinction 
does  not  always  appear  easy  of  practical  enforcement.  The 
principal,  who  has  not  authorized  or  participated  in  the  wrong, 
may  doubtless  put  himself  right  by  rescinding  when  he  dis- 
covers the  fraud  of  his  agent,  and  making  prompt  restitution  ; 
nor,  by  adopting  the  contract,  would  he  ordinarily  mean  to 
adopt  such  fraudulent  words  or  acts  of  the  agent  as  he  was 
unaware  of:3  but  the  evil  is  in  permitting  the  principal  to 
enjoy  the  benefit  of  the  contract  fraudulently  made,  and  yet 
claim  immunity  for  the  fraud.  ,  The  better  rule  would  appear 
to  be,  that  a  principal,  who  retains  the  benefits  of  the  contract 
after  learning  of  the  agent's  fraud,  exposes  himself  to  legal 
liability  for  all  the  legal  consequences  flowing  from  the  fraud, 
so  far  as  that  fraud  was  an  element  in  procuring  the  sale, 
though  not,  perhaps,  technically  liable  as  for  deceit;  in 
other  words,  that  the  seller  cannot,  under  such  circum- 
stances, claim  to  be  an  "innocent  principal."4  Nor,  in  this 


6  H.  L.  377,  412,  and  which  holds  that 
the  false  representation  should  be  made 
with  the  intent  that  it  should  be  acted  on. 
1  Western  Bank  v.  Addie,  L.  R.  1 
H.  L.  Sc.  146 ;  Ben j.  Sales,  bk.  3,  c.  2, 
§  3 ;  Udell  v.  Atherton,  7  H.  &  N.  172. 
But  see  Barwick  v.  English,  &c.  Bank, 
L.  R.  2  Ex.  259 ;  Cakes  v.  Turquand, 
L.  R.  2  H.  L.  325. 
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2  Though,  as  already  observed,  what 
are  called  punitive  damages   are   not 
awarded  where  the  suit  is  strictly  for 
breach  of  warranty.     Supra,  §  585. 

3  See  Elwell  v.  Chamberlin,  31  N.  Y. 
611 ;  Bennett  v.  Judson,  21  N.  Y.  238. 

4  Durst  y.  Burton,  47  N.  Y.  167; 
New  York,  &c.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30 ;  Concord  Bank  v.  Gregg, 
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country,  does  any  special  distinction  appear  to  have  been 
taken  usually  in  such  cases,  as  against  suits  founded  in 
the  agent's  tort ;  the  right  of  the  injured  party  to  rescind 
or  claim  damages  for  the  fraud  being  affirmed  in  general 
terms.1 

We  may  add,  that  two  joint  owners  of  a  chattel  are  held 
jointly  liable  for  the  fraudulent  representations  of  one  of 
them  in  negotiating  a  sale  of  the  chattel  on  their  joint 
behalf.2 

Where,  on  the  other  hand,  one  makes  a  sale  through  an 
agent,  and  instructs  this  agent  to  represent  chattels  as  sound, 
knowing  in  fact  that  they  are  not,  but  fraudulently  withholding 


14  N.  H.  331 ;  Crump  v.  U.  S.  Mining 
Co.,  7  Gratt.  352;  Fogg  v.  Griffin,  2 
Allen,  1  ;  Story  Agency,  §  308 ;  Mun- 
dorff  ?;.  Wickersham,  63  Penn.  St.  87 ; 
Sch.  Dom.  Rel.  636 ;  McClellan  v.  Scott, 
24  Wis.  81 ;  Fitzsimmons  v.  Joslin,  21 
Vt.  129;  2  Kent  Com.  616,  621.  It  is 
too  late  to  disaffirm  the  agent's  contract 
after  the  principal  has  gone  into  bank- 
ruptcy. Oakes  v.  Turquand,  L.  R.  2 
H.  L.  325. 

1  Ib.  But  some  late  American  cases 
rule  that  an  innocent  seller  cannot 
be  sued  in  tort  for  the  fraud  of  his 
agent  in  effecting  the  sale ;  and  the 
English  rule  is  followed ;  the  agent 
being,  at  the  buyer's  option,  liable  for 
his  own  deceit,  and  rescission  with 
assumpsit  lying  against  the  seller.  Ken- 
nedy v.  McKay,  43  N.  J.  L.  288.  See 
Krumm  v.  Beach,  25  Hun,  293;  86 
N.  Y.  311. 

The  latest  English  decisions,  though 
wavering  greatly,  appear  to  be  set- 
tling in  the  direction  indicated  in  our 
text  as  the  preferable  and  the  Ameri- 
can doctrine.  See  Benj.  Sales,  3d  ed. 
§§464-467,  and  cases  cited.  The  incon- 
sistency of  the  appellate  decision  in 
Western  Bank  »>.  Addie,  with  Barwick 
u.  English,  &c.  Bank  (both  cited,  supra, 
in  this  section,  and  both  of  which,  as 
Mr.  Benjamin  observes,  were  decided, 
in  1867,  about  the  same  time  by  appel- 
late courts,  each  being  ignorant  of  the 
case  pending  in  the  other),  makes  the 


present  uncertainty.  But  the  princi- 
ple favored  in  Barwick  v.  English,  &c. 
Bank  has  since  been  expressly  ad- 
opted ;  viz.,  that  the  principal  in  a  sale 
is  answerable  for  the  fraud  of  his  agent 
committed  in  the  course  of  the  prin- 
cipal's business  and  for  the  principal's 
benefit.  Mackay  v.  Commercial  Bank, 
L.  R.  5  P.  C.  394  ;  Swire  v.  Francis,  3 
App.  Cas.  106 ;  Houldsworth  v.  City  of 
Glasgow  Bank,  5  App.  Cas.  317  ;  Weir 
v.  Bell,  3  Ex.  D.  238.  Lord  Blackburn, 
in  5  App.  Cas.  339,  asserts  that  the 
above  cases  of  1867  are  reconcilable 
if  Western  Bank  v.  Addie  is  confined 
to  the  particular  and  peculiar  contract 
then  under  consideration,  viz.  to  take 
shares.  The  result  appears  to  be,  ac- 
cording to  Mr.  Benjamin,  that  the  dicta 
in  Western  Bank  v.  Addie  should  be 
modified,  so  as  to  read  :  that  the  buyer 
can  maintain  an  action  against  the  in- 
nocent principal  where  the  fraud  of  the 
agent  has  been  committed  within  the 
scope  of  his  authority  and  the  principal 
has  benefited  by  it ;  that  it  makes  no 
difference  in  this  respect  whether  the 
principal  be  a  corporation  or  an  indi- 
vidual ;  but  that  a  shareholder  in  a 
joint-stock  company  who  has  been  in- 
duced to  purchase  shares  by  the  fraud 
of  the  agent  of  the  company  cnnnot 
bring  an  action  of  deceit  again*t  the 
company  as  long  as  he  is  n  member  of 
it.  Benj.  Sales,  3d  ed.  §  467  a. 
«  White  v.  Sawyer,  16  Gray,  586. 
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knowledge  of  the  truth  from  the  agent,  the  agent's  innocence 
in  making  the  representation  does  not  shield  the  principal 
seller  from  liability  in  damages  for  the  fraudulent  misrepre- 
sentation.1 

§  608.  Fraud  of  the  Buyer  on  the  Seller ;  Seller's  Avoidance 
of  the  Sale.  —  (2d.)  The  fraud  of  the  buyer  on  the  seller. 
This  most  commonly  consists  in  such  falsehood  as  to  one's 
solvency  as  induces  the  seller  to  part  with  his  goods  without 
getting  paid  for  them.  The  rules  set  forth  under  this  head 
do  not  altogether  harmonize  :  but  we  take  the  better  opinion 
to  be,  and  that  usually  adopted  by  the  courts  in  this  country, 
that  the  seller  who  never  designed  parting  with  his  chattels, 
except  to  a  party  able  to  pay  for  them,  shall  be  shielded 
against  the  buyer's  fraud,  notwithstanding  the  latter's  mis- 
conduct consisted  in  suppression  of  the  truth  instead  of  open 
falsehood  ;  and  that,  while  it  is  not  necessarily  fraudulent  for 
one  who  buys  goods  on  credit  to  omit  disclosing  insolvency, 
yet  if  he  purchased  knowing  his  own  insolvency,  and  with  a 
preconceived  design  not  to  pay  for  the  goods,  the  seller,  who 
was  misled  into  trusting  the  party  accordingly,  may  impeach 
the  transaction  as  fraudulent.2  Such  design  may  be  inferred 
by  the  jury  from  the  conduct  of  the  buyer  and  surrounding 
circumstances,  with  reference  not  only  to  the  sale  in  ques- 
tion, but  to  contemporaneous  transactions.3  That  the  buyer's 
actual  fraudulent  misrepresentation  and  false  pretences  as  to 
his  good  standing,  which  he  made  to  induce  the  purchase, 
may  be  relied  on,  to  the  still  greater  advantage  of  the  de- 

1  Ludgater  v.  Love,  44  L.  T.  N.  s.  obtain  possession  of  the  property  of 
694.     And  see  cases  cited,  ib.  another  dishonestly  with  a  view  to  de- 

2  Ferguson  v.  Carrington,  9  B.  &  C.  prive  him  of  it  without  consideration. 
59 ;   Benj.  Sales,  bk.  3,  c.  2,  §  2 ;  Hen-  ...  In  its  moral  quality  it  is  hard  to 
nequin  v.  Naylor,  24  N.  Y.  139 ;  Kline  distinguish  it  from  a  larceny."     But 
v.   Baker,   99    Mass.  253;    Burrell  v.  see  Backentoss  v.  Speicher,  31  Penn. 
Stevens,  73  Me.  395 ;  Loeb  v.  Flash,  65  St.  324 ;   Nichols  v.  Pinner,  18  N.  Y. 
Ala.  526  ;  Thompson  r.  Rose,  16  Conn.  295 ;    Garbutt  v.  Bank,  22  Wis.  384  ; 
71 ;  Stewart  v.  Emerson,  52  N.  H.  317  ;  Story  Sales,  §  176.      In  Kedington  v. 
Fox  v.  Webster,  46  Mo.  181.    "  In  such  Roberts,  25  Vt.  686,  a  very  fine  dis- 
a  case,"  says  Hoar,  J.,  in  Dow  v.  San-  tinction  is  asserted.     See  also   Whit- 
born,   3  Allen,   181,   "the    fraudulent  taker,  Ex parte,  10  Ch.  D.  446. 

party  pretends  to  be  a  purchaser  when  8  Hennequin  v.  Naylor,  24  N.  Y. 
he  is  not,  but  is  in  fact  attempting  to  139. 
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frauded  seller,  for  the  purpose  of  impeaching  such  sale  to  an 
insolvent  party,  admits  of  no  question.1 

§  609.  Rule  applied  to  Sub-buyers,  etc.  —  The  main  issue, 
not  always  kept  clearly  in  view  where  third  parties  who  have 
become  bona  fide  purchasers  from  the  fraudulent  buyer  in 
possession  are  concerned,  is,  whether  the  sale  had  gone  so 
far  as  to  divest  the  seller,  agreeably  to  his  intention,  of  full 
title,  including  the  right  of  property  as  well  as  of  possession, 
or  nothing  more  than  possession  ;  for,  if  he  had  merely  meant 
to  surrender  possession  while  retaining  his  rights  and  remedies 
for  securing  the  price  as  owner,  the  goods,  as  we  have  else- 
where seen,  may  still  be  reclaimed,  according  to  the  usual 
rule,  as  the  seller's  against  the  world.2  What  has  been  said 
of  the  doctrine  of  stolen  goods  and  stolen  negotiable  instru- 
ments, has  also  a  bearing  upon  the  present  inquiry.3  Subject 
to  these  qualifications,  bona  fide  third  persons,  who  have 
purchased  for  value  from  the  original  buyer  the  whole  or  a 
portion  of  the  goods  which  he  fraudulently  procured,  while 
such  goods  were  in  his  possession,  are  protected  in  rights  ac- 
quired by  them  before  the  defrauded  seller  has  done  some 
act  to  disaffirm  the  original  transaction.4  But  one  who 
claims  to  be  such  bona  fide  purchaser  for  value  from  the 
fraudulent  buyer,  must,  as  against  the  defrauded  seller,  show 
that  he  is  so ; 5  and  the  defrauding  buyer's  attaching  or  ex- 
ecution creditors  occupy  no  such  vantage-ground,  but  are 
only  substitutes  for  the  buyer  as  respects  the  title  he  ac- 

1  See  Jordan  v.  Parker,  56  Me.  657 ;  Pease,  16  Wis.  669,  this  rule  is  applied 
Hoffman  v.  Noble,  6  Met.  68.  in  favor  of  a  creditor  who  takes  the 

2  See  Benj.  Sales,  bk.  3,  pt.  2,  c.  2,  goods  to  satisfy  his  pre-existing  debt. 
§  2  ;  Dean  v.  Yates,  22  Ohio  St.  388  ;  But  see  contra,  Stevens  v.  Brennnn,  79 
supra,  §  292.  N.  Y.  254. 

8  Supra,  §§  18-21 ;  Moyce  c.  Newing-  6  Devoe  ».  Brandt,  68  N.  Y.  462 ; 

ton,  4  Q.  B.  D.  32.  McLeod  v.  First  Nat  Bank,  42  MIM. 

4  Pease  v.  Gloahec,  L.  R.  1  P.  C.  99 ;  Lynch  v.  Beecher,  38  Conn.  400  ; 

220  ;  Kingsford  v.  Merry,  11  Ex.  577  ;  Porter  P.  Parks,  49  N.  Y.  664.  A  thin! 

Williamson  v.  Russell,  39  Conn.  406  ;  party  purchasing  goods  (not  negotiable 

Rowley  v.  Bigelow,  12  Pick.  307  ;  Dit-  instruments),  with  notice  of  such  fact* 

son  v.  Randall,  33  Me.  202 ;  Barnard  as  would  put  one  ordinarily  prudent 

v.  Campbell,  58  N.  Y.  73;  Larkins  on  inquiry,  is  not  thus  protected  though 

».  Eckwurzel,  42  Ala.  322 ;  Chicago  he  paid  value.  9  Mo.  App.  161 ;  Ix>eb 

Dock  Co.  v.  Foster,  48  111.  607;  Hall  v.  Flash,  66  Ala.  626;  13  Rep.  90; 

v.  Hinks,  21  Md.  406.  In  Shufeldt  v.  Devoe  v.  Brandt,  68  N.  Y.  468. 
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quired.1  The  seller  may  disaffirm  the  sale  as  against  the 
buyer's  assignee  in  bankruptcy  or  insolvency.2 

§  610.  Where  Buyer  is  an  Impostor. — The  buyers  fraud 
may  consist  in  giving  a  false  name  ;  and  if  the  seller  contract 
on  the  faith  of  a  mistaken  identity  so  induced,  and  trusting  to 
the  credit  of  the  party  falsely  designated,  he  shall  not  be  held, 
upon  discovering  the  fraud,  to  carry  out  the  bargain  with  the 
impostor.3  But  if  the  bargain  were  with  such  buyer  person- 
ally, without  reference  to  any  name  he  might  assume,  the 
seller  could  hardly  set  up  the  fraud,  even  if  he  wished  to ; 
especially  after  such  party  has  paid  or  tendered  the  price, 
and  otherwise  evinced  his  readiness  and  ability  to  fulfil  the 
terms  of  the  bargain  on  his  part.4  Again:  the  buyer  may 
have  misrepresented  himself  as  an  agent  or  partner  of  some 
house  of  good  standing,  and  so  Induced  the  sale :  in  which 
case,  as  between  himself  and  the  defrauded  seller,  the  sale 
may  be  rescinded,  and  the  goods  recovered ;  the  question 
being,  whether  the  sale  was  made  to  the  man  on  his  own  re- 
sponsibility, or  simply  as  agent  or  partner  of  the  concern 
represented.5 

§  611.  Caveat  Emptor  applied  in  Buyer's  Favor. —  Caveat 
emptor  has  its  reciprocal  advantage  for  the  buyer ;  and, 
dealing  with  the  seller  as  one  who  exercises  his  own  wits 
in  making  a  bargain,  he  is  not  bound  to  impart  the  informa- 
tion upon  which  he  bases  his  offer,  nor  disclose  how  or  with 

1  Jordan   v.   Parker,   56    Me.   557  ;  Mass.  383,  where  no  fraud  was  prac- 
Thompson  v.  Rose,  16  Conn.  71 ;  Hartt  tised.     See  also  Haraet  v.  Letcher,  37 
v.  McNeil,  47  Mo.  526  ;  Wiggin  v.  Day,  Ohio   St.  356 ;    Lindsay   v.   Cundy,   3 
9  Gray,  97;  Field  v.  Stearns,  42  Vt.  App.  Cas.459;  2  Q.  B.  D.96;  Samuels 
106;  Devoe  y.  Brandt,  53  N.  Y.  462;  v.  Cheney  (Mass.).    If  the  seller  knows 
Oswego  Starch  Factory  v.   Lendrum,  that  the  buyer  is   an   agent,  but  not 
57  Iowa,  573.  whose  agent  he  is,  and  takes  his  note 

2  8  Lea,  67.  for  the  goods,  this  does  not   prevent 

3  Duff  v.   Budd,   3    B.   &  B.   177 ;  him  from  afterwards  electing  to  make 
Stephenson  v.  Hart,  4  Bing.  476.  the  principal   his   debtor.      Merrell  v. 

*  Duff  v.  Budd,  supra;  Benj.  Sales,  Kenyon,  48  Conn.  314. 
bk.  3,  c.  2,  §  1  ;  Clough  v.  London,  &c.          Where  A.  obtains  goods  by  falsely 

R.  R.  Co.,  L.  R.  7  Ex.  26.  representing  that  he  was  purchasing 

6  Barker  v.  Dinsmore,  72  Penn.  St.  for  himself  and  B.  jointly,  B.  may,  by 

427;  Higgons  v.  Burton,  26  L.  J.  Ex.  his  subsequent  acts,  make  himself  liable 

342;    Hardman  v.  Booth,  1   H.  &  C.  as  an  original  purchaser.    Ellis  v.  Chem- 

803.     But  cf.  Stoddard  v.  Ham,  129  ical  Co.,  64  Ga.  671. 
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whom  he  expects  to  derive  a  profit.  Unless  some  special 
trust  is  reposed  in  him  by  the  seller,  the  buyer  can  hardly  be 
made  answerable  for  merely  concealing  his  knowledge  of 
facts ;  and  the  wide  dissemination  of  news  by  telegraph  and 
the  press  excludes  from  our  present  consideration  much  of  the 
old  learning  as  to  the  buyer's  justification  in  withholding  his 
personal  information  of  some  sudden  rise  in  foreign  markets, 
of  the  declaration  of  war,  and  the  like.  But,  where  the  com- 
mon channels  of  news  afford  no  help,  the  concealment  of 
information  not  accessible  to  a  seller  might,  in  some  extreme 
case,  be  a  dereliction  of  duty  on  the  buyer's  part ;  and,  in  any 
case  where  the  buyer  procures  an  article  at  an  unreasonably 
low  price,  his  actual  misrepresentations  and  deceitful  conduct, 
inducing  that  result,  are  likely  to  vitiate  the  transaction,  at 
the  instance  of  the  injured  party.1  The  legal  duty  of  im- 
parting one's  secret  information  affecting  the  value  of  the 
thing  is  by  no  means  commensurate  with  the  moral  obliga- 
tion;2 but  the  court  and  jury  are  keenly  susceptible  to  any 
practice  of  open  imposition.3 

§  612.  Buyer's  Fraud  as  to  Credit  of  a  Third  Party;  Lord 
Tenterden's  Act.  —  The  buyer's  fraud  may  be  with  reference 
to  a  third  person.  Where  the  seller  is  induced  by  fraudu- 
lent representations  to  sell  goods  to  an  insolvent  third  per- 
son, from  whom  the  misrepresenting  party  afterwards  obtains 
them,  the  seller  may  sue  directly  the  latter  party,  whose 
fraudulent  conduct  induced  the  sale,  as  though  he  had  bought 
the  goods  in  his  own  name ;  this  on  the  assumption  either  of 
a  fraudulent  conspiracy,  rendering  each  participant  liable, 
or  that  the  nominal  purchaser  was  only  a  secret  agent  for 
the  misrepresenting  party  who  finally  bought  the  goods.4 
But  fraudulent  conduct  is  still  a  question  of  motive  ;  and  a 

1  See  Story  Sales,  §  175  ;  2  Kent  to  the  purchase  of  land  secretly  known 
Com.  482,  n. ;  Benj.  Sales,  bk.  3,  c.  2,  to  contain  a  valuable  mine ;   Brown 
§  2.  v.  Montgomery,  20  N.  Y.  287 ;   Pre* 

2  Laidlaw  v.  Organ,  2  Wheat.  178  ;  cott  v.  Wright,  4  Gray,  461. 

Turner  v.  Harvey,  Jacob,  169;  Vernon         *  Diddle  v.  Levy,  1  Stark.  20;  Hill 

v.  Keys,  12  East,  632 ;  Jones  v.  Frank-  v.  Perrott,  3  Taunt.  274 ;  Benj.  S*l«», 

lin,  2  M.  &  R.  348.  bk.  3,  c.  2,  §  2 ;  Phelan  r.  Crotby,  2 

3  Cf.  Turner  v.  Harvey,  Jacob,  169 ;  Gill,  462;    State  v.  Schulein,  45  Mo. 
Harris  v.  Tyson,  24  Penn.  St.  347,  as  521. 
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merely  false  statement  as  to  some  party's  solvency  falls  within 
the  protection  of  a  section  in  Lord  Tenterden's  Act  (re- 
enacted  in  some  of  the  United  States)  which  requires  one's 
representations  concerning  the  character  or  credit  of  another 
party  to  be  in  writing,  and  signed  by  himself,  in  order  to 
charge  him  personally  ; 1  and  it  is  held,  that  even  though  the 
creditor  of  a  firm  in  failing  circumstances,  who  causes  a  party 
to  sell  such  firm,  on  his  own  misrepresentations,  goods  upon 
credit,  which  he  afterwards  obtains  in  payment  of  his  pre- 
existing debt,  becomes  directly  liable  for  his  fraud,  he 
cannot  be  treated  as  incapacitated  from  purchasing  the 
goods.2 

§  613.  Seller's  Election  of  Remedies ;  Matters  of  Practice. 
—  Inasmuch  as  the  defrauded  seller's  position  is  the  correla- 
tive of  a  defrauded  buyer's,  such  a  party  is  likewise  bound  to 
elect  what  course  he  shall  pursue  after  discovering  the  fraud. 
He  may  disaffirm  the  contract  by  reason  of  the  fraud ;  refus- 
ing to  deliver  if  he  has  not  already  done  so,  and  retaining 
his  legal  hold  upon  the  goods  if  the  lien  be  not  extinguished, 
or  else  demanding  them  from  the  buyer  if  the  latter  have 
acquired  possession  and  full  title.  But  he  may  doubtless,  on 
the  other  hand,  affirm  the  sale,  notwithstanding  the  fraud ; 
and  if,  after  discovering  the  fraud,  he  voluntarily  sues  on  the 
contract  to  recover  the  price,3  or  accepts  security  for  the 
purchase-money  from  the  defrauding  buyer,4  this  is,  as  a 
matter  of  law,  such  affirmance  of  the  sale  as  debars  him  from 
setting  tip  the  fraud  afterwards.  Levying  an  attachment 
upon  the  goods  fraudulently  purchased,  and  selling  them 
thereunder,  with  other  goods  of  the  buyer,  is,  however,  held 
to  be  no  affirmance  of  the  fraud.5  For  the  contract  is  void- 
able, and  not  void  ;  and  upon  this  lack  of  avoidance  do  par- 
ties stand  who  have  bona  fide  acquired  adverse  claims  before 

1  Act  of  9  Geo.  IV.,  c.  14,  §  6 ;   2         8  Parke,  B.,  in  Stevenson  v.  Newn- 
Kent   Com.  489,  490,  n. ;    Hasloek   v.  ham,  13  C.  B.  285  ;  Story  Sales,  §§  44<>, 
Ferguson,  7  A.  &  E.  86.  447  ;    Dibblee  v.  Sheldon,  10  Blatchf. 

2  State  v.  Schulein,  45  Mo.  521.    As  178  ;  Byard  v.  Holmes,  4  Vroom,  119. 
to  a  mixed  contract  of  purchase  and         4  Joslin  v.  Cowee,  52  N.  Y.  90.    See 
agency  with  a  guaranty,  see  131  Mass.  1  McCrary,  70. 

384.  6  Dean  v.  Yates,  22  Ohio  St.  388. 
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the  seller's  repudiation.1  On  the  other  hand,  where  the 
seller  has  rightfully  rescinded  the  contract  by  reason  of  the 
buyer's  fraud,  no  act  on  his  part  alone,  without  the  other's 
co-operation,  will  revive  the  contract,  or  enable  him  to  sue 
upon  it.2  In  exercising  his  right  to  rescind,  it  is  enough, 
where  the  buyer  has  given  his  worthless  note  for  the  price, 
that  the  seller,  in  his  suit  brought  to  disaffirm  the  sale,  leaves 
the  court  to  return  the  note  and  so  place  the  buyer  in  statu 
quo.3 

On  the  whole,  it  appears  well  settled,  that  where  the  seller 
was  defrauded  by  the  buyer,  he  may,  upon  discovering  the 
fraud,  elect  to  treat  the  contract  as  a  nullity,  and  bring  his 
action  for  the  recovery  of  the  specific  chattels,  or  trover  for 
their  value.  Many  of  the  authorities  maintain  also  that  the 
seller  may  sue  in  assumpsit  upon  a  quantum  meruit  for  the 
reasonable  value  of  the  goods,  electing  as  between  contract 
and  tort ;  though  there  are  eminent  authorities  which  concede 
such  election  only  by  way  of  exception.4 

Although  the  party  defrauded  may,  from  the  change  of 
circumstances  which  has  taken  place  in  the  mean  time,  be  no 
longer  able  to  avoid  the  contract  on  discovery  of  the  fraud, 
he  has  a  remed}'  by  action  of  deceit  for  the  damages  against 
the  party  by  whose  misrepresentations  he  has  been  misled  to 
his  injury  ;  and  if  the  buyer  be  pecuniarily  responsible  at  all, 

1  Pease  v.  Gloahec,  and  other  cases     N.  Y.  166.    But  see  Moriarty  v.  Stoffe- 
supra,  §  609.     See  Clough  ?;.  London,     ran,  89  111.  528. 

&c.  R.  R.  Co.,  L.  R.  7  Ex.  26,  for  a          A  seller,  whose  sale  and  delivery 

statement  of  the  defrauded  seller's  po-  was  induced  by  the  buyer's  fraud,  does 

sition  and  the  limitations  of  his  right,  not,  by  an  effort  to  retake  the  entire 

And  see   Warner  v.  Vallily,  13  R.  I.  property  which  is  only  partly  success- 

483.  ful,   lose  the  right  to  pursue  for  the 

2  Kinney  v.  Kiernan,  49  N.  Y.  164.  value  of  the  unfound  portion.    Powers 

3  Nichols  v.  Michael,  23  N.  Y.  264 ;  v.  Benedict,  88  N.  Y.  005.     But  see,  as 
Coolidge  r.  Brigham,  1  Met  517.  to  seller's  loss  of  election  to  sue  for  re- 

4  See  Dietz  v.  Sutcliffe,  80  Ky.  650,  covering   goods,  by  proving  in  bank- 
and  authorities  cited.     Here  it  is  held  ruptcy,  Moller  r.  Tuska,  87  N.  Y.  166. 
that  where  one  fraudulently  purchases  The  seller  need  not,  in  pursuing  his 
goods  on  credit,  with   the   fraudulent  remedies,  reimburse  for  the  fraudulent 
purpose  of  not  paying  for  them,  the  buyer's  advances  to  others.    81  N.  Y. 
seller  may,  in  disregard  of  the  credit,  394.      Where  rescission    is  made  for 
sue  at  once  in  contract  for  the  reason-  fraud,  notice  is  not  a  pre-rt»qui*it«  b*» 
able  value  of  the  goods  sold  and  deliv-  fore  suing  for  the  goods.  Oswego  Starch 
ered.     And   see  Moller  v.   Tuska,  87  Factory  v.  Lendrum,  67  Iowa,  673. 
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this  may  be  the  seller's  preferable  recourse  where  he  can 
pursue  the  goods  in  question  no  longer.1 

§  614.  Extortion  of  a  Bill  of  Sale  ;  Avoidance  is  Personal  to 
the  Seller.  —  The  privilege  of  avoiding  a  bill  of  sale  extorted 
by  force  from  an  unwilling  seller,  is  held  to  be  so  far  personal 
with  the  seller  himself,  that  his  attaching  creditors  will  not 
be  allowed  to  impeach  it.2 

§  615.  Fraud  in  a  Case  of  Exchange.  —  Fraud  may  arise  in  a 
case  of  exchange.  Where  S.  exchanged  horses  with  D.,  know- 
ing that  D.  had  stolen  the  horse,  and  B.,  with  the  same  knowl- 
edge, bought  S.'s  horse  from  D.,  and  the  owner  of  the  stolen 
horse  took  it  from  S.,  it  was  held  that  S.  could  not  recover  from 
B.,  being  in  pari  ddicto?  But,  where  one  is  sued  in  tort  for 
false  and  fraudulent  representations  concerning  a  horse  which 
he  exchanged  with  the  plaintiff  for  the  plaintiff 's  horse,  he  may 
recoup  damages  for  like  misrepresentations  made  to  him  in  the 
transaction  by  the  plaintiff  concerning  his  own  horse.4 

§  616.  Fraud  of  Buyer  and  Seller  upon  some  Third  Party.  — 
(3d.)  The  fraud  of  both  buyer  and  seller  upon  some  third 
party.  Discussion  of  this  subject  has  been  somewhat  antici- 
pated ; 5  and  we  simply  add,  that  the  rule  is  a  variable  one  as 
to  the  effect  of  a  bill  of  sale  upon  creditors'  rights  without  an 
accompanying  change  of  possession  between  seller  and  buyer. 
The  whole  subject  is  regulated  largely  by  local  statutes, 
among  which  the  statutes  of  Elizabeth  concerning  fraudulent 
conveyances  (which  were  declaratory  of  the  common  law) 
are  prominent ;  and  the  general  principle  favored  in  England 
and  America  is,  that  possession  affords  only  prima  facie  evi- 
dence of  fraud,  which  may  be  sustained  or  rebutted  by  proof 
of  other  circumstances ;  though  the  stricter  doctrine  has  pre- 
vailed in  our  Federal  courts  and  certain  States,  that  an  abso- 
lute bill  of  sale,  unaccompanied  by  a  corresponding  change 
of  possession,  is  of  itself  a  fraud  in  law.6 

1  See  Queen  v.  Saddlers'  Co.,  10  H.  L.     as  to  fraud  in  the  exchange  of  land  for 
Gas.  421 ;  Clarke  v.  Dickson,  E.  B.  &  E.     goods,  Smith  v.  Brittenham,  98  111.  188. 
148.  5  Supra,  §§  292-303. 

2  Lewis  v.  Bannister,  16  Gray,  500.  «  See  Benj.  Sales,  bk.  3,  c.  2,  §  4 ; 
8  Bixter  v.  Saylor,  68  Penn.  St.  146.     Stats.  13  Eliz.  c.  5,  and  27  Eliz.  c.  4  ; 
4  Carey  y.Guillow,  105  Mass.  18.  See,     17  &  18  Viet.  c.  36;  Edwards  v.  Har- 
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§  617.  Avoidance  by  Reason  of  Illegality ;  General  Rule.  — 
III.  Avoidance  by  reason  of  illegality  is  the  next  topic  for 
treatment.  Illegality  cuts  deeper  than  fraud :  for  a  contract 


ben,  2  T.  R.  587  ;  Stoiy  Sales,  §§  510- 
629 ;  2  Kent  Com.  520-532. 

As  to  the  effect  of  delivery  to  the 
buyer  under  a  condition  precedent  that 
property  shall  not  pass  until  the  price 
is  paid  or  secured,  see  supra,  §§  292- 
803.  It  has  been  seen  that  there  is  con- 
flict, as  between  different  American 
States,  upon  the  effect  of  a  change  of 
possession  under  such  circumstances. 

In  a  more  general  sense,  possession 
by  one  not  the  owner  may  injure  the 
rights  of  third  parties.  As  to  hills  of 
sale,  and  their  effect  in  this  connection, 
English  legislation  has  recently  effected 
a  considerable  change  in  the  law  of 
that  country.  In  Benj.  Sales,  3d  ed. 
§§  489,  490  et  seg.,  the  acts  of  1878 
and  1882,  which  have  rendered  obso- 
lete much  of  the  law  under  the  statute 
13  Eliz.  c.  5,  as  concerns  the  transfer  of 
chattels,  are  set  forth  at  considerable 
length.  The  bills  of  sale  acts  now  in 
force  in  that  country  are  the  41  &  42 
Viet.  c.  31  (1878),  and  the  45  &  46 
Viet.  c.  43  (1882).  And  see  17  &  18 
Viet.  c.  36  (1854),  and  29  &  30  Viet.  c. 
96  (1866),  which  are  now  repealed. 
The  main  object  of  this  legislation  is 
to  prevent  fraud  from  being  committed 
upon  creditors  and  third  parties  by  se- 
cret bills  of  sale,  whereby  one  is  en- 
abled to  gain  a  fictitious  credit,  while 
the  other  has  power  to  take  possession 
of  the  property  to  the  exclusion  of 
other  creditors  of  the  party  invested 
with  such  fictitious  credit.  Formal 


execution  and  registry  of  such  bills  of 
sale  are  thus  insisted  upon. 

For  the  American  statutes  on  this  sub- 
ject, see  Benj.  Sales,  3d  ed.  §  675,  with 
Bennett's  American  notes.  Apart  from 
chattel  mortgages,  the  legislation  in 
this  country  as  to  chattel  bills  of  sale 
is  not  so  elaborate  as  in  England.  But 
wherever  possession  is  transferred  by 
the  unpaid  seller,  it  behooves  him  to 
regard  carefully  such  local  statute  pro- 
visions as  may  be  found  enacted  on 
this  subject ;  and  so,  too,  where,  after 
selling  the  property,  the  seller  retains 
possession  instead  of  the  buyer. 

Retention  of  possession  of  chattels 
by  the  seller  is  in  our  States  evidence 
more  or  less  conclusive  of  fraud  upon 
the  rights  of  third  parties.  See  cases 
cited  Benj.  Sales,  3d  ed.  §  675,  Ben- 
nett's note  ;  also  Bump  and  other  gen- 
eral writers  on  Fraudulent  Convey- 
ances ;  Fairfield  Bridge  Co.  r.  Nye,  60 
Me.  372  ;  Coburn  v.  Pickering,  3  N.  H. 
415 ;  Rothchild  v.  Rowe,  44  Vt.  889 ; 
Ingalls  v.  Herrick,  108  Mass.  351 ;  Clow 
v.  Woods,  5  S.  &  R  276;  Capron  r. 
Porter,  43  Conn.  283 ;  Robbins  r.  Old- 
ham,  1  Duv.  28.  The  main  point  of 
difference  is  whether  such  retention  it 
only  prima  facie  evidence  of  fraud  or 
fraud  per  se.  Statute  provisions  on  this 
subject  exist  in  various  States ;  as  in 
New  York,  Maryland,  Delaware,  Mis- 
souri, Indiana,  Iowa,  Minnesota,  Wis- 
consin, Nebraska,  and  California.  See 
also  supra,  §  395. 
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of  sale  which  the  law  makes  illegal  cannot  be  enforced 
on  either  side,  but  is  utterly  void ;  and,  when  such  con- 
tract is  found  to  be  so  by  any  innocent  party  who  was 
misled  into  the  bargain,  he  has  no  option  but  to  drop  it, 
as  he  can  neither  defend  nor  sue  upon  the  bargain,  and 
may  render  himself  criminally  responsible  to  the  State  if 
he  goes  further.  But  as  there  are  illegal  sales  at  the  com- 
mon law,  and  illegal  sales  founded  in  statute,  the  effect 
of  illegality  in  the  latter  sense  merely  is  liable  to  special 
regulation. 

The  old  distinction  taken  between  mala  in  se  and  mala 
prohibita  is  not  countenanced  by  the  late  authorities ;  and, 
notwithstanding  the  moral  feeling  and  common  sense  of  men 
do  discriminate,1  the  general  rule  is,  that  any  promise  or 
undertaking  whose  performance  is  founded  in  illegality,  or 
tends  to  carry  out  some  unlawful  purpose,  is  of  itself  void, 
and  will  not  sustain  an  action ;  and  the  law  which  prohibits 
the  end  will  not  lend  its  aid  in  promoting  the  means  whereby 
it  was  designed  to  be  carried  into  effect.2  But  it  is  some- 
times held  that  the  mere  knowledge  by  the  one  party  of  the 
other's  guilty  purpose,  where  his  own  act  may  be  consistently 
innocent,  is  insufficient  to  deprive  him  of  his  legal  remedies, 
unless  it  further  appear  that  he  meant  to  enable  the  buyer 
to  do  the  illegal  act.3  If  such  seller  had  no  knowledge  what- 
ever of  the  buyer's  guilty  purpose,  or  even  reasonable  cause 
to  believe,  and  no  more,  he  could  recover.4  Hence,  to  a 
certain  extent,  a  transaction  may  be  illegal  on  one  side,  and 

1  See  Hill  v.  Spear,  50  N.  H.  253,  400 ;  Peterson  v.  Christensen,  26  Minn. 
per  curiam.  377. 

2  White  v.  Buss,  3  Gush.  448,  per  3  Curtis    v.   Leavitt,   15  N.   Y.   9; 
Shaw,  C.  J.     And  see  Benj.  Sales,  bk.  Bishop  v.  Honey,  34  Tex.  245 ;  Arm- 
3,  e.  3,  §  1 ;  Story  Sales,  §§  485-488  ;  strong  v.  Toler,  11  Wheat.  258  ;  Hodg- 
Montefiori  v.  Montefiori,  1  Wm.  Bl.  363 ;  son  v.  Temple,  5  Taunt.  181 ;  Tuttle  v. 
Canaan  v.  Bryce,  3  B.  &  Aid.  179 ;  Con-  Holland,  43   Vt.   542;    Tracy   v.  Tal- 
cord  v.  Delaney,  58  Me.  309  ;  Watrous  mage,  4  Kern.  162  ;  Story  Sales,  §  506 ; 
v.  Blair,  32  Iowa,  58 ;  Cameron  u.  Peck,  McGavock   v.    Puryear,    6    Cold.   34. 
37  Conn.  555 ;  Myers  r.  Meinrath,  101  But  see  Hanauer  v.  Doane,  12  Wall. 
Mass    366;    Brackett  v.  Edgerton.  14  342;  infra,  §619. 

Minn.  174  ;  Hanauer  v.  Doane,  12  Wall.          4  See  Kottwitz  v.  Alexander,  34  Tex. 

342;  Oscanyan  v.  Arms  Co.,  103  U.  S.  689 ;  Prescott  v.  Norris,  32  N.  H-  101  ; 

261 ;     Sampson    v.    Shaw,    105  Mass.  Buck  v.  Albee,  26  Vt.  184 ;  Hotchkiss 

149 ;  Horton  y.  Buffington,  101  Mass.  v.  Finan,  105  Mass.  86. 
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not  on  the  other,  because  of  the  motives  of  the  respective 
parties  to  the  sale,  —  the  one  being  innocent,  and  the  other 
guilty.  So,  too,  the  guilty  party  and  the  guilty  purpose 
must  often  be  separated ;  for  while  it  is  unlawful  for  one  to 
let  premises  for  purposes  of  prostitution,  or  sell  tools  for  the 
purpose  of  house-breaking,  it  is  not  unlawful  to  furnish  a 
person  with  necessaries  of  any  kind  because  she  happens  to 
be  a  prostitute,  or  to  make  an  innocent  contract  with  a  pro- 
fessional house-breaker.1  And  where,  in  an  extreme  case, 
the  parties  to  an  illegal  contract  are  not  in  pari  ddicto,  the 
party  who  has  been  oppressed,  or  of  whose  situation  the 
other  takes  undue  advantage,  has  been  recognized  as  not 
without  a  remedy  for  recovering  what  was  extorted  from 
him.2  Once  more:  the  disaffirmance  of  the  contract  in  its 
initial  stage,  and  before  the  transaction  is  completely  exe- 
cuted, might  leave  a  party  in  a  favorable  situation  for  resort- 
ing to  the  courts ; 3  and  such  is  the  tenor  of  late  decisions.4 
But  these  qualifications  of  the  rule  are  chiefly  applied  by  way 
of  indulgence  to  cases  where  the  transaction  involves  no 
moral  turpitude  on  the  part  of  the  party  seeking  a  remedy, 
but  is  a  violation  of  some  statute  against  which  public  policy 
pronounces  with  some  hesitation.  Participating  in  a  guilty 
purpose,  and  being  in  pari  delicto,  must  put  the  party  alto- 
gether outside  of  the  law  as  to  the  guilty  transaction ;  for 
"no  man,"  as  Lord  Mansfield  says,  "shall  set  up  his  own 
iniquity  as  a  defence  any  more  than  as  a  cause  of  action  ;"5 
and  with  regard  to  the  illegal  contract,  the  law  will  leave 
the  parties  where  it  finds  them.6  Whenever  an  illegal  con- 
tract of  sale  has  been  carried  out  fully,  all  acts  of  delivery 


1  Story  Sales,  §  488;  Dowry  v. 
Bennet,  1  Camp.  348.  But  see  Pearce 
v.  Brooks,  L.  R.  1  Ex.  212. 

a  Jaques  v.  Golightly,  2  Wm.  Bl. 
1073;  Worcester  v.  Eaton,  11  Mass. 
368;  Concord  y.  Delaney,  58  Me.  309; 
Butler  v.  Northumberland,  50  N.  H. 
33 ;  White  t'.  Franklin  Bank,  22  Pick. 
281 ;  Tracy  v.  Talmage,  4  Kern.  162. 

8  Tracy  v.  Talmage,  supra.  Comity 
or  the  conflict  of  laws  is  sometimes  set 
up  as  a  cause  of  indulgence  in  this  con- 


nection. See  Hill  v.  Spear,  50  N.  H. 
263;  Castrique  v.  Imrie,  L.  K.  4  H.  L 
414. 

4  Where  the  unlawful  agreement  is 
executory  only,  money  or  goods  are 
reclaim  able.  Taylor  v.  Bowers.  1  Q.  B. 
D.  291;  Spring  Co.  v.  Knowlton,  103 
U.  S.  49. 

6  Montefiori  v.  Montefiori,  1  Wm. 
Bl.  363. 

«  White  r.  Buss,  and  other  authori- 
ties, supra,  p.  030;  Story  Sales,  $  488. 
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completed,  and  the  price  paid,  neither  law  nor  equity  will 
reopen  the  transaction.1 

§  618.  Rule  where  some  Promises  are  Legal  and  others  Ille- 
gal.—  Where  the  whole  consideration  of  a  demand  founded 
upon  transactions  is  tainted  by  no  illegality,  and  some  of  the 
promises  only  are  illegal,  the  illegality  of  these  does  not  com- 
municate itself  to  or  taint  the  others,  unless  the  contract  be 
an  entire  one,  with  its  parts  inseparable ; 2  and  hence  it  is 
held  that  a  number  of  articles  may  be  sold  to  a  customer  un- 
der different  sales,  and  the  account  rendered  be  in  general 
sustained,  notwithstanding  some  of  the  items  prove  to  be  for 
spirituous  liquors,  whose  sale  is  forbidden  by  statute.3  Even 
though  a  promissory  note  be  given  in  settlement  of  the  whole 
account,  the  character  of  the  contract  is  not  concluded,  un- 
less the  taking  of  the  note  was  such  satisfaction  as  would 
prevent  a  suit  upon  the  demand.4  But  "  if  any  part  of  an 
indivisible  promise,"  says  Gibson,  C.  J.,  "  or  any  part  of  an 
indivisible  consideration  for  a  promise,  is  illegal,  the  whole  is 
void ;  "  5  and  hence,  if  one  agrees  to  pay  a  certain  sum  in 
consideration  of  the  transfer  of  a  stock  of  goods,  and  of  a 
guaranty  to  procure  for  the  buyer  a  certain  public  office, 
the  illegality  of  the  latter  portion  taints  the  whole  considera- 
tion.6 Nor  can  the  parties,  by  artifice  or  evasion  in  making 
up  their  account,  separate  the  legal  and  illegal  items  in  an 
entire  contract  of  sale,  so  as  to  render  the  contract  enforce- 
able as  to  the  former  portion.7 

§  619.  Inclination  of  Courts  as  to  Transactions  plainly  Im- 
moral.—  Furthermore,  it  should  be  said,  that  notwithstand- 
ing this  later  repudiation,  out  of  respect  to  the  legislative 


1  Ib. 

2  Carleton  v.  Woods,  28  N.  H.  290; 
Boyd  v.  Eaton,  44  Me.  51 ;  McKnight 
v.  Devlin,  52  N.  Y.  399;  Thurston  y. 
Percival,  1  Pick.  415 ;  Gelpcke  v.  Du- 
buque,  1  Wall.  221  ;  Hanauer  v.  Gray, 
25  Ark.  350 ;  Erie  R.  R.  Co.  v.  Union 
Express  Co.,  35  N  J.  Law,  240  ;  Story 
Sales,   §  504 ;  Crookshank  v.   Rose,  5 
C.  &  P.  19 ;  Hinde  v.  Gray,  1  M.  &  G. 
195 ;  Lanjre  v.  Werk,  2  Ohio  St.  519. 
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3  Carleton  v.  Woods,  28  N.  H.  290. 

4  Pecker  v.  Kennison,  46  N.  H.  488. 
8  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Waite 

v.  Jones,  1  Bing.  N.  C.  656;  Filson  v. 
Himes,  5  Penn.  St.  452.  And  see  Kott- 
witz  v.  Alexander,  34  Tex.  689 ;  Chan- 
dler v.  Johnson,  39  Ga.  85  ;  Hanauer  v. 
Doane,  12  Wall.  342 ;  More  v.  Bonnet, 
40Cal.251. 

6  Filson  v.  Himes,  supra. 

7  Ladd  v.  Dillinghara,  34  Me.  316. 
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power,  of  the  old  distinction  between  mala  in  se  and  mala 
prohibita,  our  courts  still  incline  to  press  illegal  contracts  in- 
volving a  palpable  offence  against  public  morals  more  closely 
than  those  of  a  more  venial  nature  whose  criminality  consists 
in  violating  some  statute  of  doubtful  policy.  The  qualifica- 
tions of  the  rule  above  stated  should  be  taken  accordingly. 
Particularly  does  this  hold  true  of  the  qualification  in  favor 
of  requiring  something  more  than  guilty  knowledge  on  a 
seller's  part,  which  the  best  of  the  late  English  and  American 
cases  utterly  repudiate,  save  as  applied  to  contemplated  acts 
of  inferior  criminality  and  completed  criminal  acts  which  the 
party  in  question  sanctions,  riot  assists,  by  his  conduct ;  or, 
in  other  words,  only  uphold  as  to  sales,  where  the  seller  may 
possess  knowledge  of  the  buyer's  illegal  purpose,  and  yet  sell 
without  aiding  to  accomplish  some  heinous  public  offence. 
Upon  this  distinction  are  founded  decisions  which  render  the 
seller's  guilty  knowledge  fatal  to  his  rights,  where  he  sells 
poison  knowing  that  the  buyer  means  to  drug  another  with 
it,1  or  supplies  goods  for  sustaining  rebels  in  arms,2  or  vends 
a  carriage  to  a  prostitute  to  be  used  in  aid  of  her  vocation.8 
It  follows  that  the  bargain  for  a  thing,  in  itself  proper,  may 
become  void  from  regard  to  the  purpose  for  which  it  is  to  be 
applied,  and  one's  guilty  knowledge  of  that  purpose.4 

§  620.  Principal  cannot  profit  by  Agent's  Illegal  Transaction. 
—  He  who  sells  by  another  sells  by  himself,  on  the  principle 
of  agency ;  and  a  principal  cannot  reap  the  benefits  of  an 


1  Langton  v.  Hughes,  1  M.  &  S.  693. 
And  see  McFarlane  v.  Taylor,  L.  R.  1 
H.  L.  Sc.  245. 

2  Martin  v,  McMillan,  65  N.  C.  199  ; 
Hanauer  v.  Doane,  12  Wall.  342.    And 
see  Bradley,  J.,  in  the  last-named  case  : 
"  Can  a  man  furnish  another  with  the 
means  of  committing  murder,  or  any 
abominable  crime,  knowing   that  the 
purchaser  procures  them,  and  intends 
to  use   them,   for  that  purpose,   and 
then  pretend  that  he  is  not  a  partici- 
pator   in    the    guilt  ?     Can    he   wrap 
himself  up  in  his  own  selfishness  and 
heartless  indifference  and  say,  '  What 
business  is  that  of  mine  ?    Am  I  the 


keeper  of  another  man's  conscience  ?  ' 
No  one  can  hesitate  to  say  that  such  a 
man  voluntarily  aids  in  the  perpetra- 
tion of  the  offence,  and,  morally  speak- 
ing, is  almost,  if  not  quite,  as  guilty  as 
the  principal  offender."  Hanauer  c. 
Doane,  12  Wall.  342, 347.  The  doctrine, 
with  its  limits,  is  ably  set  forth  in  this 
opinion  of  the  Supreme  Court  of  the 
United  States.  See  McGavock  r.  Pur- 
year,  6  Cold.  34. 

«  Pearce  v.  Brooks,  L.  R.  1  Ex 
*  See  Adams  v.  Coulliard,  102  Maw. 
167 ;  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Storjr 
Sales,  §  506  and  n. ;  Sprott  r.  United 
States,  20  Wall.  459. 
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illegal  transaction  which  a  third  party  whom  he  employed 
carried  out,  and  wherein  he  participates  by  knowingly  sanc- 
tioning the  sale.1  In  whatever  capacity  one  intentionally 
furthers  the  violation  of  law,  his  rights  in  the  illegal  trans- 
action are  excluded.2 

§  621.  As  to  Sales  Illegal  at  Common  Law.  —  Of  sales  which 
may  be  pronounced  illegal  at  the  common  law,  irrespective 
of  legislation  (which,  however,  may  recognize  the  offence 
besides),  a  number  of  classes  may  be  stated.  Whatever  con- 
travenes public  decency  and  good  morals,  as  sales  for  pur- 
poses of  prostitution,  and  sales  of  obscene  books  or  pictures, 
must  be  pronounced  clearly  illegal  and  void.3  So  the  sale  of 
poison,  or  murderous  or  burglarious  implements,  is  illegal 
when  in  aid  of  felonious  designs  against  life  or  property.4 
Sales  to  a  public  enemy  are  void  by  the  common  law  ; 5  and 
the  same  may  be  said  of  sales  in  aid  of  treason  :  6  under  which 
rule  may  likewise  be  brought  smuggling  contracts  of  sale;7 
though  all  these  offences  are  largely  regulated  by  statute  ; 
and,  as  to  the  last-named  especially,  the  English  law  has  ever 
been  more  solicitous  of  offences  against  its  own  enactments 
than  those  of  other  countries.  Many  classes  of  contracts  are 
against  public  policy,  and  therefore  illegal,  which  it  is  beyond 
our  present  scope  to  consider  ;  and  this  same  public  policy 
is  a  variable  thing  of  itself:  but,  as  a  writer  observes,  what- 
ever contravenes  an  actual  rule  of  policy,  or  which  interferes 
seriously  with  the  true  interests  of  society,  is  against  public 
policy.8  When  narrow  views  of  trade  were  entertained,  the 
common  law  pronounced  *'  forestalling,  regrating,  and  en- 
grossing" contrary  to  public  policy,  and  illegal,  abhorring  all 
attempts  on  the  part  of  speculators  to  control  the  market ; 

1  Nicholson  v.  Gooch,  5  E.  &  B.  999 ;         6  Hanauer  v.  Doane,  12  Wall.  342  ; 
Galligan  v.  Fannan,  7  Allen,  255.  Hanauer  v.  Woodruff,  15  Wall.  439. 

2  See  Story  Sales,  §§  505,  506.  7  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Pel- 
8  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Pop-    lecat  v.  Angell,   2   C.   M.  &  R.  311 ; 

lett  v.  Stockdale,  Ry.  &  M.  337  ;  Pearce  Creekmore  v.  Chitwood,  7  Bush,  317  ; 

r.  Brooks,  L.  R.  1  Ex.  212.  Story  Sales,  §§  507-509. 

*  Langton  v.  Hughes,  1  M.  &  S.  593 ;  8  Story  Sales,  §§  489,  491 ;  Richard- 
Roberts  v.  Egerton,  L.  R.  9  Q.  B.  494.  son  v.  Hellish,  2  Bing.  242 ;  Crawford 

6  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Bran-  v.  Russell,  62  Barb.  92. 
don  v.  Nesbitt,  6  T.  R.  23. 
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but  such  is  the  rule  no  longer.1  Nor  are  "  gold  "  sales,  in  a 
period  of  paper-money  as  legal  tender,  or  stock-sales,  though 
sometimes  akin  to  gambling,  to  be  pronounced  classes  of 
transactions  void  as  against  public  policy.2 

§  622.  Sales  against  Public  Policy;  Sale  of  Offices,  Lawsuits, 
etc.  —  On  general  grounds  of  public  policy,  but  with  a  special 
view  to  the  pure  administration  of  civil  government,  the  sale 
of  a  public  office,  or  the  transfer  of  property  in  consideration 
of  procuring  a  public  office,  is  void  ;  and,  by  whatsoever  de- 
vice such  a  consideration  is  embodied  in  a  sale  contract,  the 
bargain  must  fail  as  illegal.3  And  whether  it  be  the  sale  of 
an  office  outright,  or  the  parcelling  out  of  its  profits  between 
the  office-holder  and  another,  the  rule  is  the  same.4  So  is 
a  sale  illegal  whose  moving  consideration  is  the  influencing 
of  a  public  officer,  or  one  dealing  with  such  officer,  in  the 
discharge  of  his  duty.5  Lobby  contracts,  so  called,  inasmuch 
as  they  tend  to  corrupt  legislation,  are  likewise  illegal, 
whether  for  fixed  or  contingent  fees  ;  and  so  with  other  con- 
tracts founded  upon  the  consideration  of  personally  influ- 
encing public  officers  to  perform  certain  official  acts ;  though 


1  4  Bl.  Com.  158 ;  Benj.  Sales,  bk. 
3,  c.  3,  §  1 ;  Story  Sales,  §  490 ;  7  &  8 
Viet.,  c.  24.  A  wager  or  gambling  con- 
tract is  void ;  i.  e.  not  to  buy  or  sell 
goods,  nor  deliver  nor  pay  for  them, 
but  to  close  the  transaction  upon  the 
basis  of  the  market  price  at  an  ap- 
pointed time  upon  the  difference.  Haw- 
ley  v.  Bibb,  69  Ala.  52;  Corbett  v. 
Underwood,  83  111.  324;  81  111.  415; 
79  111.  353;  Bigelow  v.  Benedict,  70 
N.  Y.  202.  But  from  this  class  is  ex- 
cepted  sales  which,  though  optional, 
contemplate  delivery.  Gregory  y.  Wat- 
towa,  58  Iowa,  711 ;  13  Fed.  Rep.  263. 

A  contract  for  the  sale  of  goods  to 
be  delivered  at  a  future  day  is  seen  to 
be  valid,  where  a  bonajlde  delivery  and 
payment  of  price  is  intended.  Supra, 
§§  209,  210,  But  a  mere  betting  or 
wager  sale  of  "  futures  "  is  null  and 
void.  Grizewood  v.  Blane,  11  C.  B. 
536.  In  England,  the  statute  of  8  &  9 
Viet.,  c.  109,  is  construed  in  this  connec- 


tion. And  in  some  American  States 
there  are  statutes  of  a  similar  charac- 
ter. See  Sawyer  v.  Taggart,  14  Bush, 
727;  Shaw  v.  Clark,  49  Mich.  884; 
Rumsey  v.  Berry,  65  Me.  674 ;  Barnard 
v.  Backhaus,  52  Wis.  593;  80  N.  C. 
294;  Elmer  v.  Welch,  47  Conn.  56. 
And  see  Rountree  v.  Smith,  U.  S.  ( 1883). 

But  aliter,  as  it  seems,  where  the 
gambling  transaction  is  such  only  in 
enabling  one  of  the  contracting  parties 
to  gamble.  Thacker  v.  Hardy,  4  Q.  B. 
D.  685. 

2  Brown  v.  Speyers,  20  Gratt.  296 ; 
Appleraan  v.  Fisher,  34  Md.  640. 

»  Story  Sales,  §  494  ;  Wells  v.  Foster, 
8  M.  &  W.  149  ;  Filson  v.  Himes,  5  Penn. 
St.  452 ;  Benj.  Sales,  bk.  8,  c.  3,  J  1. 

*  Hunter  r.  Nolf,  71  Penn.  St.  282; 
Gray  v.  Hook,  4  Comst.  449;  Benj. 
Sales,  bk.  3,  c.  8,  §  2 ;  10  Ir.  C.  L.  226. 

»  Cook  v.  Shipman,  61  III.  S16; 
Richardson  r.  Crandall,  48  N.  Y.848; 
Weld  r.  Lancaster,  66  Me.  451 
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services  might  be  rendered  of  no  sinister  nature,  as  in  procur- 
ing testimony,  conducting  a  hearing,  or  making  an  argument, 
in  furtherance  of  legislative  or  executive  as  well  as  judicial 
procedure,  sufficient  to  base  a  legitimate  claim  upon  for  com- 
pensation.1 All  sales  in  consideration  of  carrying  or  influ- 
encing public  elections  are  void.2 

With  more  especial  reference  to  the  purity  of  judicial 
administration,  and  the  sanctity  of  private  rights,  have  the 
courts  generally  repudiated  as  illegal  the  sale  of  lawsuits, 
mentioning  under  this  head  the  kindred  offences  of  cham- 
perty and  maintenance  ;  but  the  ancient  common-law  rules 
against  one  party's  intermeddling  with  another's  right  to  liti- 
gate are  greatly  relaxed  under  the  influence  of  equity  and 
the  modern  practice  acts.3 

§  623.  Sales  in  Restraint  of  Trade  Illegal.  —  No  contract  of 
sale  is  good  which  is  in  general  restraint  of  trade  ;  for  this  is 
in  derogation  of  private  rights,  and  tends  to  monopoly.  But 
a  contract  imposing  upon  consideration  a  partial  restraint  is 
binding,  if  the  restraint  be  kept  within  reasonable  bounds. 
The  vending  of  patent-rights  or  copyrights  does  not  contra- 
vene this  rule,  for  this  amounts  to  the  limited  propagation  of 
one's  secret ;  and  such  rights,  moreover,  are  admitted  to  be 
monopolies  which  government  allows  for  a  certain  length  of 
time.5  Nor  is  a  sale  of  one's  "  good  will, "  or  even  (as  it  is 
held)  the  promise  to  influence  the  public  to  deal  with  the 
buyer  as  the  seller's  successor,  illegal.6  It  is  only  in  partial 

1  Mills  v.  Mills,  40  N.  Y.  543;  Bow-  *  Hinde  v.  Gray,  1  M.  &  G.  195; 
man  v.  Coffroth,  59  Penn.  St.  19 ;  Trist  More  v.  Bonnet,  40  Cal.  251 ;   Lange 
v.  Child,  21  Wall.  441.    See  Winpenny  v.  Werk,  2  Ohio  St.  519;  Benj.  Sales, 
v.  French,  18  Ohio  St.  469  ;  Sedgwick  v.  bk.  3,  c.  8,  §  1 ;  Mumford  v.  Gething,  7 
Stanton,  4  Kern.  289;  Swayne,  J.,  in  C.  B.  N.  s.  305;  Story  Sales,  §§  492, 
Trist  v.  Child,  supra.  493 ;  Crawford  v.  Wick,  18  Ohio  St. 

2  Martin    v.    Wade,    37    Cal.   168  ;  190 ;  Dean  v.  Emerson,  102  Mass.  480  ; 
Swayze  v.  Hull,  3  Halst.  54 ;  Duke  v.  Erie  R.  R.  Co.  v.  Union  Locomotive 
Asbee,  11  Ire.  112.  Co.,  6  Vroom.  240. 

3  Benj.  Sales,  bk.  3,  c.  3,  §  1 ;  Stan-  »  Leather  Cloth  Co.  v.  Lorsont,  L.  R. 
ley  v.  Jones,  7  Bing.  369 ;  4  Bl.  Com.  9  Eq.  345 ;    Bryson  v.   Whitehead,  1 
134,  135;   Hutley  v.  Hutley,  L.  R.  8  Sim.  &  Stu.  74;  Morse  T-wist  Co.  v. 
Q.  B.  112  :    U.  S.  Digest,  1st  Series,  Morse,  103  Mass.  73. 

"  Champerty;  "  Sedgwick  v.  Stanton,  6  Hoyt  v.  Holly,  39  Conn.  326  (two 
4  Kern.  289 ;  Scptt  v.  Harmon,  109  judges  diss.)  ;  Warfield  v.  Booth,  33 
Mass.  237.  Md.  63. 

636 


CHAP.    XVII.]       ILLEGAL   SALES  J   MUTUAL   RESCISSION.  §  624 


restraint  of  trade,  and  therefore  permissible,  for  a  seller  to 
stipulate  that  he  will  not  carry  on  the  business  within  the 
circuit  of  his  usual  custom  as  then  definable,  or  of  a  partic- 
ular municipality.1  The  restraint  stipulated  for  might  be 
in  time  instead  of  space.  But  it  would  appear  that  restraint 
in  space  is  now  the  only  decisive  cause  of  avoidance,  since 
partial  restraint  as  to  space  is  frequently  upheld,  though 
unlimited  as  to  time  ; 2  and  a  restraint  intended  to  operate 
through  the  realm  in  Great  Britain,  or  through  the  whole 
State  as  our  American  courts  would  rule  it,  is  void,  because 
general.3  The  right  of  one  who  has  sold  out  the  good-will 
of  his  business  to  carry  on  the  same  business  in  the  buyer's 
immediate  vicinity  is  a  matter  for  reasonable  interpretation, 
according  to  the  sense  of  the  parties  ;  but  the  seller  should 
not  be  allowed  to  overreach  the  buyer  in  such  a  bargain.4 

§  624.  Sales  made  Illegal  by  Legislation ;  Penal  Acts,  Usury, 
etc,  —  Of  sales  whose  illegality  may  be  said  to  depend  more 
especially  upon  legislation,  several  classes  may  be  men- 
tioned ;  such  as  acts  against  lotteries,  acts  requiring  licenses 
or  otherwise  imposing  taxes,  acts  regulating  the  sale  of 
noxious  articles,  acts  enforcing  certain  requirements  as  to 
weight  and  measure,  inspection  acts,  and  the  like,  some  of 
which  pursue  a  theory  of  morals  which  the  common  law  did 


1  Guerand  v.  Dandelet,  32  Md.  561 ; 
Warren  v.  Jones,  51  Me.  146 ;  Jenkins 
v.  Temples,  39  Ga.  655;   Whitney  v. 
Slayton,  40  Me.  224. 

2  See  Benj.  Sales,  bk.  3,  c.  3,  §  1; 
Hitchcock  y.  Coker,  6  Ad.  &  E.  438; 
Guerand  v.  Dandelet,  32  Md.  561. 

8  Taylor  y.  Blanchard,  13  Allen, 
370 ;  Mallan  v.  May,  13  M.  &  W.  511 ; 
More  v.  Bonnet,  40  Cal.  251 ;  Hinde  y. 
Gray,  1  M.  &  G.  195 ;  Lange  y.  Werk, 
2  Ohio  St.  519.  In  Leather  Cloth  Co. 
y.  Lorsont,  L.  R.  9  Eq.  345,  James, 
L.  J.,  reached  the  conclusion  that  there 
is  no  rule  laid  down  as  to  the  invalidity 
of  a  restraint  which  is  unlimited  in 
point  of  space ;  but  that  the  sole  test  is 
the  reasonableness  or  unreasonableness 
of  the  restraint  at  issue.  This,  how- 
ever, was  a  case  relating  to  the  dis- 


closure of  a  trade  secret;  hence,  in 
Allsopp  y.  Wheatcroft,  L.  R.  15  Eq.  59, 
the  statement  of  James,  L.  J.,  is  doubted. 
But  Rousillon  y.  Rousillon,  14  Ch.  D. 
351,  sustains  the  former  view ;  and  it 
may  now  be  regarded  as  quite  doubtful 
whether  restraint  in  space  jwse  should 
be  taken  as  illegal,  apart  from  un- 
reasonableness, upon  all  the  particular 
circumstances  of  the  case. 

*  See  Mouflet  y.  Cole,  L.  R.  7  Ex. 
70;  Bradford  y.  Peckham,  9  R.  I.  260; 
Labouchere  v.  Dawson,  L.  R.  18  Eq. 
322.  The  rule  precluding  the  seller  of 
a  good-will  from  soliciting  former  ctit- 
tomers  does  not  extend  to  compulsory 
sales,  such  as  those  made  by  trustees  in 
bankruptcy.  Walker  P.  Mottnun,  19 
Ch.  D.  866. 
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not  clearly  sanction,  while  others  are  rather  to  facilitate  the 
operations  of  government.  The  courts  have  distinguished 
between  statutes  which  expressly  prohibit  the  transaction 
and  those  which  only  prohibit  it  by  implication,  as  by  impos- 
ing penalties  for  disobedience  ;  yet  every  such  question  must 
be  tested  by  the  true  intent  of  the  enactment  as  to  render- 
ing the  contract  illegal  or  not.1  Usury  taints  a  sale ;  though 
the  policy  of  usury  acts  is  a  doubtful  one.2  Many  other 
statutes  which  render  sales  void  for  illegality  are  founded 
upon  a  capricious  policy,  which  fails  to  interpret  truly  the 
sense  of  the  public,  so  that  the  courts  incline  to  uphold  the 
transaction.  Even  the  imposition  of  a  penalty  may  some- 
times justify  an  inference,  that  not  particular  sales  with 
individuals,  but  one's  general  business,  shall  bear  the  conse- 
quence of  a  non-compliance  with  the  legislative  enactment ; 
as  where  one  is  required  to  take  out  a  license  as  dealer  on 
the  basis  of  his  average  sales.3 

§  625.  The  Same  Subject;  Liquor  Laws,  Sunday  Laws,  etc. 
—  Prominent  among  these  classes  of  sales  is  to  be  mentioned 
that  concerning  spirituous  and  intoxicating  liquors.  Legis- 
lation on  this  subject  is  constantly  changing  in  the  several 
States,  and  the  numerous  decisions  possess  little  more  than 
local  importance.  It  is  settled  that  these  statutes  are  not 
in  contravention  of  the  fundamental  law  of  our  land ; 4  and 
a  broad  issue  for  all  such  legislation  is,  as  to  whether  the 
sales  of  liquor  shall  be  altogether  illegal,  or  only  illegal 
where  the  seller  has  taken  out  no  license.5 

Sunday  laws  differ  from  the  classes  above  noticed  in  mak- 
ing the  day  on  which  one  contracts  the  occasion  of  avoidance 


1  Cope  ».  Rowlands,  2  M.  &  W.  149  ;         2  Schermerhorn  v.  Talman,  4  Kern. 

Harris  v.  Runnels,  12  How.  79 ;  1  Sch.  93;  1  Sch.  Pers.  Prop.  §  265  et  seq. 
Pers.  Prop.  §  265  ;  Benj.  Sales,  bk.  3,          3  See  Lamed  v.  Andrews,  106  Mass, 

c.  3,  §  2 ;    Story  Sales,  §§   498,  499 ;  435 ;  Aiken  v.  Blaisdell,  41  Vt.  655. 
Miller  v.  Post,  1  Allen,  434  ;  Lamed  v.         4  Bartemeyer  v.  Iowa,  18  Wall.  129. 
Andrews,    106    Mass.   435 ;    Aiken  v.         5  See  Benj.  Sales,  bk.  3,  c.  3,  §  2  ; 

Blaisdell,  41  Vt,  655 ;  Coombs  v.  Emery,  Stat.  30  &  31  Viet.,  c.  142,  §  4  ;  Butler 

14  Me.  404 ;  Forster  v.  Taylor,  5  B.  &  v.  Northumberland,  50  N.  H.  33;  Dol- 

Ad.  887;  Tracy  v.  Talmage,  4  Kern,  son  v.  Hope,  7  Kans.  161 ;  Jameson  v. 

162.  Gregory,  4  Met  (Ky.)  363;    Yaeger 

Milling  Co.  v.  Brown,  128  Mass.  171. 
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rather  than  the  purpose  of  the  contract ;  though  their  object 
is  still  the  cause  of  public  morals.  At  common  law,  sales  on 
Sunday  seem  not  to  hare  been  void ;  but,  under  English 
statutes  for  the  past  two  centuries  or  more,  the  prohibition 
has  remained  in  force  to  this  day.  Similar  enactments,  more 
or  less  comprehensive  of  scope,  are  to  be  found  in  nearly  all 
of  the  United  States,  works  of  necessity  and  charit}'  being 
usually  the  basis  of  an  excepting  proviso.1  The  disposi- 
tion is  frequently  shown,  at  the  present  day,  to  mitigate 
the  seventy  of  such  legislation  by  liberally  construing  the 
Sunday  laws ;  and  a  sale  void  under  such  an  enactment  would 
appear  good  wherever  a  fresh  promise  passes  between  the 
parties  on  a  subsequent  day,  or  the  execution  of  the  bargain 
made  on  Sunday  is  on  some  other  day  of  the  week ;  and  the 
bargain  may  hold  in  favor  of  an  innocent  party,  as  where 
the  execution  of  the  contract  by  the  one  in  violation  of  the 
Sunday  law  was  unknown  to  the  other.2 

§  626.  Avoidance  of  Sale  by  Mutual  Rescission.  —  IV. 
Avoidance  by  mutual  rescission.  This  method  of  terminat- 
ing a  sale  is  always  open  to  the  sale  parties,  who  may  rescind 
or  modify  at'  any  stage,  before  or  after  full  performance  of 
their  contract,  and  upon  whatever  terms  they  please,  pro- 
vided that  all  who  acquired  rights  under  the  sale  acquiesce 
in  the  arrangement.  No  new  consideration  is  necessary;  for 

1  See  Benj.  Sales,  bk.  3,  c.  3,  §  2 ;  248..  Cf.  as  to  replevin,  Kinney  v.  Mo- 
Act  29  Car.  II.,  c.  7,  §  1 ;  Drury  v.  Dermot,  55  Iowa,  674. 
Defontaine,  1  Taunt.  131  ;  Bloxsome  2  Simpson  v.  Nicholls,  5  M.  &  W. 
v.  Williams,  6  B.  &  Cr.  232:  37  Ark.  702;  Harrison  v.  Colton,  31  Iowa,  16; 
224;  Lyon  v.  Strong,  6  Vt.  219;  Smith  Dickinson  v.  Richmond,  97  Mass.  45; 
v.  Bean,  15  N.  H.  577;  Northrup  v.  Sumner  r.  Jones,  24  Vt.  317 ;  Cameron 
Foote,  14  Wend.  248;  Allen  v.  Gar-  v.  Peck,  37  Conn.  655;  Vinton  r .  Peck. 
diner,  7  R.  I.  22  ;  Murphy  v.  Simpson,  14  Mich.  287;  Winchell  r.  Carey,  116 
14  B.  Mon.  419;  Cranson  v.  Goss,  107  Mass.  560 ;  Sayles  v.  Wellman,  10  R.  I. 
Mass.  439  ;  Mueller  v.  State,  76  Ind.  465.  See  Benj.  Sales,  supra ;  Story 
310;  Finley  v.  Quirk,  9  Minn.  194;  Sales,  §§  500-502.  Where  the  price  it 
Sayre  v.  Wheeler,  32  Iowa,  559 ;  Story  agreed  upon  on  Sunday,  but  delivery 
Sales,  §§  500-502;  Pate  v.  Wright,  30  was  not  to  take  place  till  the  next  day, 
Ind.  476.  •  the  contract  is  not  illegal.  Rosenblatt 

A  Sunday  contract  being  fully  exe-  v.  Townsley,  73  Mo.  536.    A  Sunday 

cuted,  the  law  leaves  parties  where  it  subscription  for  a  work  of  charily  U 

finds  them.     Myers  v.  Meinrath,  101  not  void.     Allen  w.  Duffle,  43  Mich.  1 ; 

Mass.  366  ;  Green  v.  Godfrey,  44  Me.  98  Penn.   St,  &9.     But  see  02  Ind. 

25;  Thompson  v.  Williams,  68  N.  H.  866. 
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where  a  contract  is  modified,  the  consideration  for  the  origi- 
nal agreement  is  imported  into  the  substituted  agreement ; 
and  a  mutual  release  from  obligation  furnishes  a  mutual 
consideration.1  The  presumed  result  of  rescission  is,  that 
buyer  and  seller  are  restored  each  to  his  former  rights,  —  the 
seller  resuming  his  goods  if  already  delivered,  and  the  buyer 
his  purchase-money  if  already  paid ;  but  in  thes-e  as  in  other 
respects  the  parties  are  left  free  to  regulate  their  status  for 
themselves,  and  the  proper  province  of  court  or  jury  is  to 
decide  upon  the  evidence  what  they  really  intended.2 


CHAPTER  XVIII. 

SALES     AT     AUCTION. 

§  627.  Public  or  Auction  Sales  in  General.  —  Having  now 
finished  the  examination  of  private  sales,  we  shall  devote  our 
final  chapter  on  the  present  topic  to  the  peculiar  features 
presented  in  what  may  well  be  called,  by  way  of  contrast, 
public  sales ;  for  a  sale  at  auction,  instead  of  bringing  buyer 
and  seller  together  as  individuals  to  make  a  private  contract 
on  their  own  terms,  puts  the  seller  forth  to  the  public  with 
his  goods  as  undertaking  openly  to  close  a  bargain  with  such 

1  Kelly  v.  Bliss,  54  Wis.  187,  191 ;  goods  unpaid  for,  with  the  buyer's  con- 
Stead  v.  Dawber,  10  A.  &  E.  57.  currence,  would  justify  the  presump- 

2  2  Kent  Com.  504  ;  Morgan  v.  Bain,  tion  of  a  mutual  rescission.     Sloane  v. 
L.  R.  10  C.  P.  15 ;  Story  Sales,  §§  415,  Van  Wyck,  4  Abb.  N.  Y.  App.  250. 
419, 426,  427  ;  supra,  §  600.  The  seller's          As  to  rescission  of  an  executory 
title   in  his   chattel  may  revest,  not-  contract  for  sale  and  purchase  by  tlie 
withstanding  the    buyer   retains  pos-  total  destruction  of  the  thing,  see  Kelly 
session  after  rescission  for  repairing  it.  v.    Bliss,    54    Wis.    187 ;    Thomas    v. 
Beecher  v.  May  all,  16  Gray,  376.     Mut-  Knowles,  128  Mass.  22. 

ual  rescission  is  not  to  be  inferred  A  retrocession  of  property  does  not 
where  the  seller  re-takes  his  goods  by  obliterate  the  ownership  of  the  pur- 
force,  and  notifies  the  buyer  that  he  chaser  which  existed  during  the  inter- 
shall  re-sell  at  the  latter's  risk.  Ste-  val  between  the  sale  and  retrocession ; 
phens  v.  Wilkinson,  2  B.  &  Ad.  320 ;  nor  affect  privileges  acquired  on  the 
Page  v.  Cowasjee,  L.  R.  1  P.  C.  127.  property  under  such  ownership.  Wil- 
But  the  seller's  simple  resumption  of  mot  v.  Ouachita  Belle,  32  La.  Ann.  607. 
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a  party  as  may  on  a  certain  occasion  offer  the  largest  price  in 
presence  of  the  other  competitors.  The  subject-matter  of  an 
auction  sale  may  be  real  or  personal  property,  or  both  com- 
bined ;  sometimes  the  sale  is  of  property  as  a  whole,  and 
sometimes  it  is  of  property  in  lots ;  and  at  one  and  the  same 
auction  the  property  of  several  owners  is  offered.1 

A  sale  at  auction  is  a  public  sale  of  property  to  the  highest 
bidder;2  and  as  the  essential  characteristic  of  such  sales  is 
the  open  selection  by  the  seller,  or  his  agent,  of  the  highest 
from  a  number  of  bidders,  the  method  of  conducting  an 
auction  by  public  outcry,  now  almost  universal,  seems  not 
indispensable.  Thus,  where  the  seller  invites  each  bidder  to 
put  down  his  sum  on  a  slip  of  paper,  these  slips  to  be  after- 
wards taken  up,  and  he  whose  paper  contains  the  largest  sum 
to  be  declared  the  purchaser,  —  this  is  considered  essentially 
a  sale  at  auction.3  Nor  is  the  method  of  selling  by  outcry 
invariable.  As  regularly  conducted  in  England  and  America, 
the  auction  progresses  from  the  lowest  to  the  highest  bid, 
closing  with  the  last ;  but,  in  a  Dutch  auction,  the  procedure 
is  reversed,  —  the  property  being  set  up  above  its  value,  and 
the  price  gradually  lowered  till  some  one  takes  it.4 

§  628.  Leading  Topics  to  be  considered.  —  Our  leading 
topics  are,  —  (1st.)  Auctioneers,  their  rights  and  duties ; 
(2d.)  Preliminaries  of  the  auction  sale,  including  terms  and 
conditions ;  (3d.)  Method  of  conducting  the  auction  ;  (4th.) 
Fraud  in  the  biddings;  (5th.)  Enforcement  of  the  auction 

1  Bouv.   Diet.    "  Auction  ; "    Story  and  disposing  of  the  thing  at  private 
Sales,  §  460 ;   Bateman  Auctions,  1,  2.  sale. 

2  The  publicity  of  an  auction  and  the         8  Attorney-General  r.    Taylor,    IS 
competition  which  it  engenders  makes  Price,  636.      And    see    Dickerman   r. 
it  a  most  effectual  means  of  ascertain-  Burgess,  20  III.  266  ;  Tyree  v.  Williams, 
ing  and  obtaining  the  market  value  of  3  Bibb,  365. 

property.     Bateman,  4.     But  the  sale         But  whether  this  should  be  termed 

by  auction,  though  evidence  of  the  mar-  an    auction  sale,   unless    openly   con- 

ket  price,  is   not  conclusive.     Shelley  ducted,   and  affording  the    public  an 

v.  Nash,  3  Madd.236;  Croak  v.  Owens,  opportunity  to  compete,  quftrc. 
121   Mass.  28  ;    Gill  v.  McNamee,  42         A  sale  by  auction  is  not  ;*r  M  a  sale 

N.  Y.  44.     Moreover,  it  most  nearly  in    market    overt.     See  supra,    § 

avoids  the  opportunity  of  fraud.     Yet  Lee  v.  Bayes,  18  C.  B.  699;  2  Jur.  jc  i. 

such  a  sale,  if  forced,  often  yields  a  less  1093. 

advantageous  price  than  where  time  is         4  See  Lord  MnnsnVId.  in  Bexwell  r. 

taken  for  finding    private  purchasers  Christie,  1  Cowp.  896 ;  181 
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contract.     And  our  consideration  of  the  subject  will  be  con- 
fined, as  far  as  possible,  to  sales  of  personal  property. 

§  629.  Auctioneers  ;  Their  Rights  and  Duties ;  Auctioneer  as 
Agent.  —  (1st.)  Auctions  are,  in  general,  conducted  by  a 
class  of  persons  duly  licensed  upon  giving  a  bond,  and  em- 
powered to  sell  the  property  of  others  at  public  sale  for  a 
commission  on  the  proceeds.  By  virtue  of  his  employment, 
an  auctioneer  is  solely  the  agent  of  the  seller  of  goods  until 
the  bargain  is  struck  with  the  buyer,  and  then  he  becomes 
the  agent  of  the  buyer  likewise  for  certain  limited  purposes. 
As  the  seller's  agent,  he  is  responsible  to  him,  as  any  bailee 
for  hire,  for  ordinary  diligence  and  skill  in  the  storage  of  the 
goods  confided  to  him,  but  is  not  liable  for  inevitable  acci- 
dents.1 He  is  also  bound,  like  other  agents,  by  the  seller's 
special  instructions  regarding  terms  and  conditions  of  sale, 
in  other  respects  observing  the  custom  of  trade ;  but  in  no 
case,  without  express  authority,  can  he  dispose  of  the  goods 
at  private  sale.2  On  the  other  hand,  he  is  under  obligations 
to  the  public,  and  must  conduct  his  sale  honorably,  and 
according  to  the  terms  he  offers;  and  any  instructions  given 

1  Story  Sales,  §§  79,  459,  472;  instances  auctioneers  are  also  brokers, 
Maltby  v.  Christie,  1  Esp.  340:  Com-  or  commission  merchants,  or  even 
monwealth  v.  Passmore,  1  S.  &  R.  217.  pawnbrokers.  Separate  licenses  for 
Deputy-sheriffs  are  often,  virtute  officii,  such  separate  pursuits  are  sometimes 
brought  within  the  same  rules  as  auc-  required  by  local  acts.  Duties  are 
tioneers.  See  St.  Louis  Church  v.  sometimes  imposed  on  auction  sales ; 
Bonneval,13  La.  Ann.  321 ;  M'Mechen  as  under  acts  of  Congress  during  the 
v.  Baltimore,  8  Har.  &  J.  634;  Davis  v.  Southern  rebellion,  as  part  of  the  inter- 
Commonwealth,  3  Watts,  297.  That  nal  revenue  system,  and  when  United 
an  auctioneer's  license  does  not  permit  States  licenses  were  also  required  for 
him  to  carry  on  the  additional  business  specified  business  pursuits.  The  Eng- 
of  pawnbroker,  see  Hunt  v.  Philadel-  lish  tax  on  auction  sales  was  found 
pliia,  35  Penn.  St.  277.  See  Eng.  Stat.  troublesome,  and  finally  abolished  by 
8  &  9  Viet.  c.  15,  which  requires  an  8  &  9  Viet.  c.  15. 

auctioneer  to  display  his  license  at  the  Auctioneers  act  frequently  as  ap- 
place  of  auction.  In  London,  many  praisers ;  and  an  English  license  as 
auctioneers  are  also  brokers.  Bate-  auctioneer  serves  for  this  double  pur- 
man,  17.  As  to  license,  see  further,  pose.  Bateman,  38,  39. 
Gunnaldson  v.  Nyhus,  27  Minn.  440;  -  Bexwell  v.  Christie,  1  Cowp.  395; 
State  v.  Poulterer,  16  Cal.  514;  Bate-  Bateman,  20;  Marsh  v.  Jelf,  3  F.  &  F. 
man  Auctions,  7-19,  and  Sheldon's  284;  Williams  v.  Poor,  3  Cr.  C.  C. 
notes  ;  18  Kans.  271.  An  auctioneer's  251 ;  Steele  v.  Ellmaker,  11  S.  &  R.  86  ; 
bond  obliges  him  to  pay  over  the  pro-  Bush  v.  Cole,  28  N.  Y.  261;  3  Har.  & 
ceeds  of  the  sale.  Tripp  v.  Barton,  13  J.  634. 
R.  1. 130 ;  3  Har.  &  J.  534.  In  various 
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by  the  seller  which  would  operate  as  a  fraud  upon  open 
bidders  must  be  disregarded,  or  the  employment  refused.1  A 
verbal  authority  makes  one  an  auctioneer  for  the  seller.3 

An  auctioneer's  business  is  to  sell ;  he  has  no  authority  as 
such  to  make  a  purchase  for  his  principal.3  Moreover,  the 
auctioneer's  authority  is  a  personal  one  at  the  common  law, 
and  cannot  be  delegated  to  others.4  But  custom  and  local 
statutes  modify  the  rule  ;  and  it  is  not  unusual  for  an  auc- 
tioneer to  employ  another  to  make  the  outcry  and  use  the 
hammer  under  his  own  immediate  direction  and  supervision  ; 
and  for  matters  subsidiary  and  incidental  to  the  public  ven- 
due,  as  in  storage  and  delivery  of  the  goods,  or  clerical  ser- 
vices rendered  while  the  auction  progresses,  and  at  other 
times,  the  employment  of  clerks  and  porters  is  as  common  as 
in  other  kinds  of  business.5  Even  the  auctioneer's  absence 
during  part  of  the  time  occupied  by  an  auction  which  pro- 
ceeds under  his  supervision  is  held  not  to  invalidate  the 
sale.6 

The  common  rules  of  agency  are  applicable  to  an  auc- 
tioneer. Thus,  if  he  deviates  from  his  principal's  special 
directions,  he  is  liable  to  his  principal  for  the  consequences ; 
and,  under  such  circumstances,  he  may  be  also  bound 
personally  to  the  buyer  in  the  contract.7  An  auctioneer's 
general  employment  is  not  sufficient  notice  to  the  public 
that  he  acts  only  as  agent ;  it  would  appear  that  he  may 
auction  off  property  of  which  he  is  owner ; 8  and  hence  he 
makes  himself  personally  responsible  to  the  buyer  for  all 

1  Story  Sales,  §  70.     See  Mainprice  authority   to  sell    is   often    desirable, 
v.  Westley,  6  B.  &  S.  420.  however,  as  in  the  case  of  a  sale  for  a 

2  Yourt   v.   Hopkins,    24    111.   326;  corporation.     Bateman,  22;  L.R.9Ex. 
Chapman    v.   Partridge,   5    Esp.   256;  13. 

Bateman,  20.  6  Commonwealth    v.    Harnden,    19 

8  Story  Agency,  §  27.  Pick.  482  ;  Poree  v.  Bonne val.  6  L*. 

<  Stone  v.  State,  12  Mo.  400;  Story  Ann.  386;  Bird  v.  Bonlti-r.  4  B.  &  A. 

Sales,  §§  79,  475;  Pierce  v.  Corf,  L.  R.  443;  Johnson  v.  Buck.  6  Vroom,  38; 

9  Q.   B.  210 ;    Bateman,  29 ;  Wolf  v.  Harvey  v.  Stevens,  43  Vt.  053. 
Van  Metre,  27  Iowa,  348.     Doubtless         6  Commonwealth  r.  Hnrnden,  «r/irw. 
an  administrator  or  trustee  may  em-         7  Bush  r.  Cole,  28  N.  V.  2»*>1  :  Steele 

ploy   an    auctioneer    to    conduct    the  v.   Ellmaker,   11    S.   J 

sale;  though  supervising  the  sale  him-  Sales,  §  477;  1  Bay  (S.  < 
self  in  a  certain  sense.     Lewis  r.  Reed,         8  Flint  v.  Woodin,  9  Hare,  618. 
11  Ind.  239 ;  5  La.  Ann.  437.    A  written 
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damage  under  the  contract,  unless,  prior  to  concluding  the 
bargain,  he  discloses  the  real  seller's  name  ;  though,  if  he  has 
followed  his  principal's  directions,  he  has  his  own  remedy 
against  the  latter.1  An  owner,  too,  who  revokes  his  auc- 
tioneer's authority,  as  he  may  do  at  any  time  before  the  sale, 
must  indemnify  the  agent  against  liabilities  already  contracted 
in  the  due  course  of  his  employment ;  while,  if  the  latter  has 
meantime  regularly  concluded  a  bargain,  the  former  cannot 
set  it  aside  regardless  of  the  buyer's  wishes.2  Any  one  who 
gets  an  auctioneer  to  sell  his  goods  by  thrusting  them  upon 
him  surreptitiously,  as  part  of  those  belonging  to  another 
party  for  whom  the  auction  is  made,  perpetrates  a  fraud  upon 
both  auctioneer  and  buyer.3  Disobedience  of  the  principal's 
instructions  may  be  cured  by  the  principal's  ratification  upon 
full  knowledge  of  the  facts.4  In  short,  the  auctioneer  sus- 
tains, as  to  the  seller,  the  character  of  a  special  agent,  with 
the  usual  rights  and  liabilities  incidental  to  that  relation.5 
So  long  as  his  special  interest  in  the  goods  continues,  he  may 
sue  seller  or  buyer  when  needful ;  and  his  possession  of  the 
goods  for  the  purposes  of  the  sale  justifies  him  in  maintaining 
trespass,  trover,  or  replevin,  against  any  third  party  who  would 
wrongfully  intermeddle  or  take  them  away.6 

§  630.  The  Same  Subject ;  His  Personal  Responsibilities,  etc. 
—  An  auctioneer  must  take  heed  not  to  sell  what  he  has  no 
right  to  offer.  Where  he  receives  notice  at  any  time  before 
closing  a  bargain  that  what  he  has  offered  for  sale  does  not 
belong  to  the  principal,  he  incurs  a  personal  risk  by  going  on 

1  Franklyn  v.  Lamond,  4  C.  B.  637  ;          Bankruptcy  or  death  of  the  principal 
Mills  v.  Hunt,  20   Wend.  431 ;    Story     revokes   the  agency.     Story  Agency, 
Sales,  §§  81, 477-480  ;  Thomas  v.  Kerr,     §  486. 

3   Bush,  619 ;    Schell  v.  Stephens,  50         3  Thomas  v.  Kerr,  3  Bush,  619. 
Mo.  375.     And  see  49  L.  T.  N.  s.  45.  4  Story  Sales,  §  473. 

2  Warlow  v.  Harrison,  1  E.  &  E.  295  ;          5  See  Story  Sales,  §  470 ;  Bateman, 
Manser  v.  Back,  6  Hare,  443.     And  see  25  et  seq. 

Bateman,  31 ;  Simonton  v.  Minneapolis          6  Story  Sales,  §§  471,  474 ;  Williams 

Bank,  24  Minn.  216,  as  to  advances,  v.  Millington,  1  H.  Bl.  81.     But  as  to 

&c.   by  an  auctioneer.     See  30  Beav.  selling  fixtures  upon  another's   prem- 

220,  by  Romilly,  M.  R.     Specific  per-  ises,  see  Davis  v.  Danks,  3   Ex.  435. 

formance  of  an  agreement  to   sell  at  See  further,  Woolfe  v.  Home,  2  Q.  B.  D. 

auction   cannot  be  compelled  by  the  355. 
auctioneer.     30  L.  J.  Ch.  409. 
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with  the  sale.1  Even  a  sheriff  who  sells  goods  taken  in 
execution  implies,  in  offering  them,  that  he  bona  fide  believes 
that  he  has  a  title  to  dispose  of.2  But  any  party  who  stops 
an  auction  sale  on  the  allegation  of  title  in  another  may  be 
sued  in  damages  for  tort,  if  it  appears  that  such  allegation  was 
not  honestly  made.3  As  to  the  auctioneer  himself,  if  in  this, 
as  in  any  other  instance,  he  connived  at  a  fraud  in  offering 
the  disputed  goods  for  sale,  he  not  only  makes  himself  per- 
sonally responsible  to  the  true  owner  or  buyer  for  the  conse- 
quences, but  is  unable  to  sue  his  confederate,  though  it  were 
the  seller  himself,  for  reimbursement ;  while,  if  he  was  hon- 
estly deceived  in  the  title  which  proves  defective,  he  has  his 
remedy  over  against  the  principal,  though  personally  respon- 
sible in  the  first  instance.4 

The  employment  of  an  auctioneer  to  sell  by  auction  imports 
no  employment  to  make  a  private  sale  ;  though  the  enlarge- 
ment of  the  ordinary  scope  of  his  authority  is  matter  of  mutual 
contract.5  So,  on  the  other  hand,  an  authority  to  sell  at  auc- 
tion is  not  implied  in  the  ordinary  dealings  of  business  men.6 

§  631.  Auctioneers'  Rights;  Compensation,  Indemnity,  etc. — 
Auctioneers  are  entitled  to  compensation,  usually  in  the 
shape  of  a  commission  upon  the  sale  ;  to  which  may  be  added 
the  special  disbursements  and  expenses  incidental  to  each 
particular  transaction,  and  sometimes  an  extra  allowance  for 
extraordinary  services  beyond  merely  selling  at  auction, 
though  nothing  exorbitant ;  this  whole  subject  being  largely 
regulated  by  local  statute,  established  usage.,  and  the  special 
contract  between  the  auctioneer  and  his  principal.7  But  an 


1  Hardacre  v.  Stewart,  5  Esp.  103; 
Adamson  v,  Jarvis,  4  Bing.  66.  And  see, 
as  to  selling  stolen  goods,  supra,  §  19. 

2  Peto  v.  Blades,  5  Taunt.  657. 

8  Like  y.  McKinstry,  3  Abb.  N.  Y. 
App.  62. 

4  Story  Sales,  §  481. 

*  Marsh  r.  Jelf,  3  F.  &  F.  234 ; 
Bousfield  v.  Hodges,  33  Beav.  90; 
Bateman,  27. 

6  Story  Agency,  §   102 ;    Towle  v. 
Leavitt,  3  Fost.  360. 

7  Simpson  v.  Margitson,   11    Q.   B. 


23;  Maltby  v.  Christie,  1  Esp.  340; 
Clark  v.  Smythies,  2  F.  &  F.  83  ;  Grim- 
shaw  v.  Atterwell,  8  C.  &  P.  6  ;  Hum 
v.  Philadelphia,  35  Penn.  St.  277;  Har- 
low  v.  Sparr,  15  Mo.  184 ;  Russell  r. 
Miner,  6  Lans.  (N.  Y.)  637.  And  see 
Bateman,  219  tt  *eq.  As  to  an  .turtion 
eer's  compensation  for  selling  property 
in  a  prize  case,  see  2  Sprafrue.  160; 
Blatchf.  Prize  Caaes,  347.  See,  for  the 
case  of  an  auctioneer's  special  contract 
as  to  expenses,  &c.,  Union  Refining  Co. 
9,  IVnfecost,  79  Penn.  St  491.  The 
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auctioneer  may  lose  his  commissions,  and  render  himself  liable 
in  damages  besides,  for  negligence  on  his  part  whereby  the 
sale  is  rendered  nugatory.1  Wherever  the  auctioneer,  like 
any  other  employed  selling  agent,  is  the  efficient  cause  of 
the  sale,  in  bringing  the  parties  together  who  become  buyer 
and  seller,  as  by  offering  the  goods  by  advertisement,  show- 
ing them,  or  referring  an  inquirer  to  his  principal,  and  is  not 
chargeable  with  ignorance  or  carelessness  to  the  principal's 
injury,  he  may  justly  claim  his  compensation  from  the  seller ; 
and  the  latter  cannot,  on  the  plea  that  he  had  countermanded 
the  authority  given,  or  that  the  auction  failed  and  the  sale 
was  privately  made,  evade  giving  a  remuneration.2  The 
validity  of  the  contract  to  purchase,  as  between  buyer  and 
seller,  is  sometimes  found  to  affect  the  auctioneer's  right 
to  recover  compensation.3  An  indemnity  to  the  auctioneer 
against  injury  to  a  third  part}^,  such  as  a  claimant,  would 
perhaps  be  inferred  if  there  was  no  intentional  wrong-doing 
on  the  auctioneer's  part.4 

§  632.  Preliminaries  of  Auction  Sale ;  Advertisement,  Terms  of 
Sale,  etc.  —  (2d.)  As  to  the  preliminaries  of  an  auction  sale. 
Public  notice  is  given,  commonly  by  advertisement  or  post- 
ers, of  the  time  and  place  of  sale,  the  subject-matter,  and 
such  other  facts  as  may  be  essential.  Advertising  a  sale  of 
articles  by  auction  does  not  amount  to  a  contract  with  the 
public,  or  any  party  acting  upon  the  advertisement,  that 
there  will  be  a  sale  of  those  articles ;  nor  can  one  who  makes 
a  journey,  or  otherwise  incurs  expense,  on  the  faith  of  an 
auction  which  does  not  take  place  as  honestly  advertised, 

auctioneer  must,   as   a  rule,  actually  451;  8  Daly,  261  ;  Story  Sales,  §  470 ; 

sell,  to  earn  his  fees,  if  employed  on  Bateman,  35.     As  to  the  auctioneer's 

commission.     15  N.  Y.  Supr.  526.     But  lien,    see   1    Sch.   Pers.   Prop.   §   379. 

as  to  interference  of  the  seller,  or  other  Hone  v.  Henriquez,  13  Wend.  240. 

circumstances  entitling  the  auctioneer  2  Clark  v.  Smythies,  2  F.  &  F.  83; 

to  sue  on  a  quantum  meruit,  see  Bate-  Green  r.   Bartlett,   14  C.  B.  N.  s.  681  ; 

man,  225 ;   3  Brews.  398;  Lara  v.  Hill,  Martin  v.  Silliman,  53  N.  Y.  615.;  Wil- 

15  0.  B.  N.  8.  45.     Illegality  of  the  sale,  kinson  v.  Alston,  48  L.  J.  Q.  B    733  ; 

or  negligence  causing  damage  to  the  Mansell  v.  Clements,  L.  R.  9  C.  P.  139. 

employer,  operates  against  such  rights  3  Johnson  r.  Buck,  35  N.  J.  Law,  338. 

of  compensation.     Bateman,  227 ;  24  4  Dugdale    v.   Levering,   L.    R.   10 

La.  Ann.  105.  C.  P.  196  ;  Beach  v.  Branch,  57  Ga.  362  ; 

1  Denew  v.  Daverell,  3  Camp.  N.  P.  86  Penn.  St.  120;  and  see  supra,  §  629. 
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sue  the  auctioneer  in  damages.1  So  a  party  may  advertise  to 
receive  offers,  without  thereby  implying  a  promise  to  sell  to 
the  party  who  shall  make  the  highest  offer.2 

Terms  or  conditions  of  the  sale  published  previous  to  the 
auction  enter  into  the  sale  on  the  seller's  part ;  and  these 
every  bidder  is  supposed  to  make  an  element  of  his  offer. 
Terms  and  conditions,  not  only  as  to  time,  place,  and  the 
auctioneer  employed,  but  in  less  obvious  particulars  and  with 
special  provisions,  go  primarily  by  the  published  advertise- 
ment or  posters  of  the  auctioneer;  and  upon  all  parties  witli 
due  notice  thereof  they  are  binding.  Standing  rules  of  the 
auction-room  may  thus  be  brought  to  a  bidder's  knowledge, 
so  as  to  form  part  of  the  contract;  as,  at  a  horse  reposi- 
tory, a  printed  regulation  conspicuously  posted  setting  forth 
that  no  warranty  of  soundness  would  remain  in  force  longer 
than  twenty-four  hours  from  the  sale.3  It  is  a  rule,  that 
printed  or  written  conditions  of  sale  so  speak  for  themselves 
that  they  cannot  be  contradicted  by  the  auctioneer's  verbal 
declarations  at  the  sale,  nor  by  the  bidder  with  knowledge 
thereof.4  Nor  matters  it  that  the  question  comes  up  at  a 
sub-sale  of  the  same  subject-matter  by  the  purchaser.5  But 
the  auctioneer's  oral  statements,  made  at  the  time  of  the  sale 
and  before  opening  bids,  in  explanation  of  the  written  or 
printed  terms,  are  sometimes  admissible  under  the  usual  rules 
of  evidence  ;  so,  too,  might  the  sale  be  orally  adjourned,  or 
certain  advertised  articles  be  removed  from  competition.6 
And  one  who  hears  the  auctioneer  say  publicly,  before  putting 
an  article  up  for  sale,  that  a  specific  published  statement  as 
to  its  character  is  wrong  in  a  certain  particular,  making  the 
needful  correction,  is  held  to  his  bid,  if  accepted,  and  cannot 
set  up  the  printed  terms  against  the  verbal  correction.7 


1  Harris  v.  Nickerson,  L.  R.  8  Q.  B. 
286. 

,     2  Spencer  v.  Harding,  L.  R.  5  C.  P 
561. 

3  Bywater  v.  Richardson,  1  Ad.  & 
E.  508.  And  see  Story  Sales,  §  403 ; 
Lamond  v.  Davall,  9  Q.  B.  1030  ;  Hage- 
dorn  v.  Laing,  6  Taunt.  162,  Plume 
r.  Small,  1  Halst  Ch.  460,  650. 


«  Ib. ;  Gunnis  v.  Erliart.  1  H.  Bl. 
280 ;  Shelton  v.  Livius,  2  C.  &  J  411  , 
Powell  K  Edmunds.  12  Kant,  0. 

6  Shelton  r.  Liviu>,  .<n/»ru. 

6  See  Kankin   r.  Matthew*,  7  Ire. 
280;  Harris  v.  Nickerson,  L.  R.  8  Q.  B. 
286 ;  Lee  v.  Hester,  20  Ga.  588. 

7  Eden  v.  Blake,  13  M.  &  W  014. 
Cf.  Shelton  v.  Livius,  2  C.  &  J  411. 
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But  the  bidder  may  strenuously  insist  that  no  term  or  con- 
dition shall  prevail  to  his  disadvantage  which  was  not  fairly 
brought  to  his  own  personal  knowledge  by  advertisement, 
poster,  the  auctioneer's  public  statement  made  at  the  sale, 
or  the  auction  usage ;  arid  particularly  is  it  incumbent  upon 
a  seller,  who  would  hold  the  bidder  to  his  bargain,  to  see  to 
it  that  the  auctioneer's  special  regulations,  rules,  or  oral  ex- 
planations and  corrections,  were  amply  offered  to  the  bidders 
before  the  bidding  was  started.  Where  an  auctioneer  an- 
nounces terms  at  the  auction  sale  which  in  ordinary  course 
should  have  appeared  in  the  published  notice,  distributing  no 
copies  of  such  announcement  among  the  bidders,  he  incurs 
great  risk  ;  for  auction  sales  have  been  set  aside  at  the 
instance  of  the  accepted  bidder  who  could  show  that  such 
change  or  addition  to  the  terms  of  the  published  notice  was 
unknown  to  him,  because  he  was  somewhat  deaf.1 


1  Torrance  v.  Bolton,  L.  R.  14  Eq. 
124 ;  L.  R.  8  Ch.  118.  See  Thompson 
v  Kelly,  101  Mass.  291  ;  Glass  v.  Hul- 
bert,  102  Mass.  24;  Snelling  v.  Thomas, 
L.  R.  17  Eq.  303. 

In  auction  sales  of  real  estate,  more 
especially,  and  generally  where  such 
a  sale  is  judicial  or  compulsory,  the 
publication  by  poster  or  advertisement 
of  particulars  as  to  the  time,  place, 
terms,  and  conditions  of  sale  becomes 
a  matter  of  far  more  consequence  than 
in  the  usual  auctions  of  personal  prop- 
erty. But  in  general  the  public  de- 
scription in  such  respects  should  be 
followed.  Written  and  printed  terms 
and  conditions  should  not  contradict 
one  another :  they  should  not  be  am- 
biguous ;  nor  as  a  rule  should  verbal 
declarations  at  the  time  of  the  sale  be 
relied  upon  for  contradicting  them. 
Bateman,  44,  45;  3  Camp  285;  Flight 
v.  Booth,  1  Bing.  N.  C.  370.  As  Lord 
Ellenborough  once  observed  :  "  Men 
cannot  tell  what  contracts  they  enter 
into,  if  the  written  conditions  of  sale 
are  to  be  controlled  by  the  babble  of 
the  auction-room."  Jones  v.  Edney,  3 
Camp.  285.  And  see  Layton  v.  Hen- 
nen,  3  La.  Ann.  1 ;  12  La.  Ann.  826. 
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These,  however,  are  rules  founded  in 
general  principle  ;  and  as  to  auction 
sales,  exceptions  are  admitted  in  vari- 
ous instances,  so  as  to  allow  of  more 
flexible  conduct  on  the  auctioneer's 
part,  as  our  text  above  indicates.  In 
particular,  parol  evidence  may  be  taken 
to  explain  the  subject-matter  of  a  writ- 
ten contract,  though  not  to  vary  its 
terms.  Bateman,  46.  And  see  Brett  v. 
Clowser,  5  C.  P.  D.  376;  Pollard  v. 
King,  63  111.  36. 

Particulars  ought,  in  general,  to  con- 
tain a  faithful  description  of  the  prop- 
erty to  be  sold.  Gross  misdescription, 
accompanied  by  gross  negligence,  fraud- 
ulent misstatements,  and  the  like,  are 
to  be  taken  against  the, auctioneer;  and 
only  a  fair  agreement  and  a  fair  sale 
can  be  specifically  enforced.  Bateman, 
48-56,  and  Sheldon's  notes.  Errors  and 
misdescriptions  ought  to  be  corrected 
before  the  sale :  printed  papers,  with 
the  corrections  distributed  if  possible, 
in  order  to  be  safe,  where  the  matter  is 
of  consequence ;  and  at  all  events  the 
attention  of  bidders  should  be  drawn  at 
the  sale  to  the  proper  correction.  Bate- 
man, 56. 

Puffing  statements   are   dangferous, 


CHAP.   XVIII.]  SALES  AT  AUCTION.  §  633 

§  633.  The  Same  Subject  —  Conditions  of  an  auction  sale 
are  to  be  reasonably  construed,  and,  though  not  contrary  to 
their  plain  intent,  yet  with  reference  to  the  mutuality  of  the 
contract.  Thus,  where  a  house  and  the  land  it  occupies  are 
separately  sold,  on  condition,  as  to  the  former,  that  it  shall 
be  removed  from  the  premises  within  a  certain  date,  one  who 
bids  in  both  house  and  land  for  himself  is  not  bound  to 
perform  the  condition.1  Nor,  under  an  auction  with  any 
misdescription  as  to  the  quantity  stated  to  be  at  the  pur- 
chaser's risk,  will  it  be  presumed  that  a  large  deficiency  in 
quantity  was  meant  to  be  borne  by  him  without  the  right  to 
rescind,  or  even  to  claim  deduction  from  the  price.2  A  con- 
dition should  be  strictly  construed  as  to  the  seller  which 
professes  to  throw  upon  the  buyer  the  burden  of  the  former's 
title  ; 3  and  conditions  requiring  the  goods  to  be  removed  by 
the  buyer  within  a  stipulated  time,  in  default  of  which  the 
goods  shall  be  re-sold  at  his  loss,  are  presumed  to  allow  this 
period  to  the  buj^er  only,  requiring  the  seller  to  be  ready  to 
deliver  the  goods  at  any  time  on  the  buyer's  reasonable 
request.4  A  sale  condition  which  reserves  to  the  auctioneer 
the  power  of  re-sale  on  the  buyer's  default  renders  the  sale 
not  absolute,  but  conditional,  as  to  passing  the  property  in 
the  goods. 

Conditions  which  have  been  published  before  the  gale  —  as, 
for  instance,  printed  with  the  advertisement  of  the  time  and 
place  of  sale  and  things  to  be  sold,  or  announced  in  posters  or 
catalogues  —  enter  fairly  into  the  contract.  Sometimes  they 

especially  if  specific  performance  and         1  Plume  v.  Small,  1  Halst.  Ch.  400, 

the  aid  of  a  court  of  equity  be  sought  660. 

against  the  bidder;  but  as  a  rule  such         2  Whittemore  r.  Whittemore.  L.  R. 

statements  are  to  be  treated  with  allow-  8  Eq.  003.    And  see  Harnett  v.  Baker. 

ance,  and  the  more  so  if  bidders  could  L.  R.  20  Eq.  60. 
see  for  themselves  and  estimate   the         8  See   Waddell   r.   Wolfe,  L 

worth  and  qualities  of  the  thing  put  Q.  B.  616;  Hamill  r.  Gillespii-.  4-  N   Y 

up.     See  Bateman,  67,  58,  and  cases  556.    Thus,  the  announcement  tliat  the 

cited  ;    the  precedents  relating  chiefly  property  is  sold  subject  to  a  pledge  or 

to  real-estate  sales.  chattel  mortgage,  does  not  l»v   uift-r- 

Where  catalogues  or  plans  are  used  ence   bind   the  purchaser  to  any  per- 

at  a  sale,  the  foregoing  rules  of  con-  sonal  liability  for  the  indebtedne*»  ao 

struction  apply.     See  Bateman,  44-82.  secured.     Hamill  r.  Gilletpie.  il» 
But  printed  catalogues  need  not  ordi-         4  Lamond  v.  Davall,  9  Q.  B.  1 

narily  be  furnished.    20  N.  J.  Eq.  159.  And  see  infra,  §  646. 
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are  orally  announced  at  the  sale.  But  whether  printed, 
written,  or  oral,  they  should  be  brought  home  by  actual  or 
constructive  notice  to  the  bidder  in  order  to  bind  him,  or 
they  should  conform  to  well-established  usage.1 

§  634.  Method  of  conducting  Sale  at  Auction ;  Closing  upon 
Bid,  etc.  —  (3d.)  The  method  of  conducting  the  auction 
which  prevails  in  England  and  America,  is  for  the  auction- 
eer, at  the  time  and  place  appointed,  in  presence  of  the 
assembled  bidders,  to  formally  open  the  auction,  and,  after 
making  final  announcement  of  its  terms,  to  put  up  each 
article  or  lot  for  sale,  with  his  hammer  in  his  hand,  asking 
how  much  he  is  offered  for  a  certain  thing.  Any  person 
calls  out  a  price,  meaning  it  as  the  sum  he  bids  for  it .  this 
the  auctioneer  announces,  repeating  until  he  hears  a  higher 
bid ;  and  so  on,  with  each  higher  sum  offered,  to  the  maxi- 
mum bid  ;  then,  with  some  such  final  phrase  as  "Going, 
going,  gone,"  he  brings  down  the  hammer  upon  his  desk, 
declaring  that  the  thing  is  "  gone  "  or  sold  to  the  maximum 
bidder  (whose  name  he  now  takes)  for  such  a  sum.2  After 
the  hammer  is  thus  brought  down  the  bargain  is  closed,  by 
the  auctioneer's  virtual  acceptance,  on  the  seller's  behalf,  of 

1  SeeFreme  v.  Wright,  4  Madd.  364;  Mr.  Bateman  divides  the  conditions 

Mesnard  v.  Aldridge,  3  Esp.  271;  By-  of  an  auction  sale  into  the   following 

water   v.  Richardson,  1    A.  &   E.  508.  classes:    (1)  Conditions  relating  to  the 

Where  a  sale  is  made  under  specific  or  actual    sale,  —  biddings,    payment    of 

restricted  terms,  the  auctioneer  is  not  a  deposit,  and  signing  of  a  contract; 

bound  to  notice  a  bid  which  is  made  on  (2)  conditions  relating  to  the  quantum 

other  terms  or  conditions.      Moore  v.  of  interest  sold  ;  (3)  conditions  relating 

Owsley,  37  Tex.  603.  to  the  title  to  the  property  ,  (4)  condi- 

A  judicial  sale,  or  sale  under  a  trust,  tions  relating  to  completion  of  the 
if  not  prescribed  as  to  time  and  man-  purchase;  (5)  conditions  relating  to 
ner  (as  they  usually  are),  must  be  gov-  misdescriptions  in  the  particulars;  and 
erned  by  the  sound  discretion  of  the  (6)  conditions  relating  to  forfeiture  of 
person  appointed  to  conduct  it.  Bios-  the  deposit  and  are-sale  of  the  property. 
som  v.  Railroad  Co.,  3  Wall.  196;  Nat.  See  Bateman,  90  at  scq  ,  where  these 
Bank  v.  Sprague,  20  N.  J.  Eq.  159.  But  conditions  are  discussed  at  length. 
all  such  sales,  and  compulsory  public  The  cases  apply  almost  exclusively  to 
sales  generally,  require  a  strict  compli-  sales  of  real  estate  ;  for  with  reference 
ance  with  the  judicial,  trust,  or  statute  to  personalty,  conditions  are  rarely 
directions.  As  to  the  condition  that  no  stated  with  technical  formality, 
allowance  for  damage  should  be  made  2  An  unaccepted  bid  cannot  prevail 
unless  applied  for  within  three  days  though  the  sale  be  adjourned  and 
from  the  sale,  see  Atkins  v.  Howe,  18  finally  discontinued.  Blossom  v.  Rail- 
Pick.  16.  road  Co.,  3  Wall.  196. 
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the  last  bidder's  proposal ;  and  neither  seller  nor  buyer  can 
withdraw,  though  either  might  have  retracted  before  the 
hammer  fell.1  A  retraction  by  the  bidder  or  auctioneer 
while  the  auction  progresses  should  be  loud  enough  for  the 
other  to  hear  it.2  Any  party  may  bid  personally,  or  by  hit* 
agent ;  but  where  one  bids  for  another,  without  disclosing, 
either  to  the  auctioneer  or  the  owner,  the  name  of  his  princi- 
pal, he  is  liable  as  purchaser.3 

§  635.  Memorandum  and  Part  Payment  under  Statute  of 
Frauds.  —  Sales  at  auction  are,  as  we  have  seen,  within  the 
Statute  of  Frauds  ;  so  that  often  a  written  memorandum 
should  be  made  at  or  soon  after  accepting  the  bid,  in  order 
to  hold  the  parties  to  the  bargain.4  This  memorandum 
should  comprise  all  essential  terms  arid  conditions,  and,  in 
general,  conform  to  the  principles  already  discussed.  It  is 
especially  requisite,  where  the  sale  is  of  real  estate,  or  for  a 
large  sum.6  The  fact  that  the  law  imposes  upon  auctioneers 
the  duty  of  making  memoranda  of  their  sales,  and  the  pre- 
sumption in  favor  of  the  performance  of  one's  official  duty, 
cannot,  it  is  held,  stand  for  proof  that  there  was  a  written 
memorandum  of  the  sale.6  But  a  deposit  is  frequently  re- 
quired from  the  purchaser  at  the  completion  of  an  'auction 
sale  by  way  of  indemnity  to  the  seller,  and  for  securing  com- 
pliance with  the  Statute  of  Frauds ;  and  the  requirement  of 
such  deposit  is  properly  one  of  the  published  conditions  of 
the  auction.  If  the  auctioneer  waive  such  condition,  the 
statute  in  this  respect  may  fail  also  of  compliance.7  When 


1  See  Story  Sales,  §  461 ;  Payne  v. 
Cave,  3  T.  R.  148 ;  supra,  §  221 ;  Byrne 
v.  Van  Tienhoven,  5  C.  P.  D.  344.    Cf. 
20  N.  J.  Eq.  169. 

2  Story  Sales,  §  461. 

»  M'Comb  ».  Wright,  4  Johns.  Cli. 
659 ;  National  Fire  Ins.  Co.  v.  Loomis, 
11  Paige,  431 ;  Warlow  v.  Harrison,  1 
E.  &  E.  295.  See  Williamson  v.  Bar- 
ton, 7  H.  &  N.  890 ;  Woolfe  v.  Home,  2 
Q.  B.  D.  355.  Biddings  are  not  always 
of  necessity  by  word  of  mouth.  See 
Batenmn,  9,  120;  Price,  636.  See,  as 


to  receiving  sealed  proposals,  Webster 
v.  French,  11  111.254. 

1  Kenworthy  v.  Schofield,  2  Dow  & 
R.  556;  Burke  v.  Haley,  U  tiilm  «M  I ; 
Brent  v.  Green,  6  Leigh,  10 ;  M.»rt..n 
v.  Dean,  13  Met.  385;  Pike  v.  Balch. 
38  Me.  302;  su/>ra,  §  411. 

6  See  Browne  Stat.  Fraud*,  ,*t*tim  ; 
sn/>r<i,  cs.  9-11 ;  Bateman,  cs.  8,  9. 

'  liallzcn  r.  Nicolay.  fci  N-  Y.  4<J7 
(Church,  C.  J.,  Grover  and  IVcklwm, 
JJ.,  diss.). 

'  Ib.  See  Bleeker  r.  Graham,  2 
Kdw.  Ch.  647. 
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the  goods  are  knocked  down  to  the  bidder,  the  auctioneer  is 
agent  for  both  buyer  and  seller  for  the  purpose  of  making 
the  statute  memorandum.1 

§  636.  The  Same  Subject ;  Auctioneer's  Warranty.  —  While 
an  auctioneer  does  not  ordinarily  warrant  that  which  he  puts 
up  at  auction,  he  may  bind  himself  to  the  purchaser  by  a 
personal  warranty  as  to  quality  or  title  ;  and  an  express 
warranty,  either  on  his  own  or  the  seller's  behalf,  is  not 
unfrequently  given  to  stimulate  competition.2  The  verbal 
warranty  of  an  auctioneer,  where  he  alone  was  trusted,  is  an 
original  undertaking,  and  not  within  that  provision  of  the 
Statute  of  Frauds  which  requires  a  collateral  undertaking  to 
be  expressed  in  writing.3  An  authority,  on  the  other  hand, 
to  give  an  express  warranty  on  his  principal's  behalf  is  not 
readily  inferred  from  the  scope  of  his.  employment.4 

The  usual  principles  discussed  under  warranty  have  their 
application  to  auction  sales ;  and  some  of  our  illustrations 
have  been  borrowed  from  this  class  of  sales.5  Matters  of 
description  which  have  been  apparently  intended  as  a  mere 
expression  of  opinion  respecting  the  kind,  quality,  or  con- 
dition of  the  article  offered,  will  not,  especially  where  bidders 
were  free  to  judge  of  the  qualities  of  the  article  offered,  and 
to  rely  upon  such  judgment,  ordinarily  bind  the  auction- 
eer or  his  principal;  but  caveat  emptor  does  not  sanction 
fraud  in  sales,  whether  by  concealment  or  open  falsehood  ; 
and  material  representations  held  out  as  an  inducement  to 
the  purchase,  and  so  relied  upon,  have  been  construed  into  a 
warranty.6 

1  Story  Sales,  §  80 ;  supra,  §§  505,          8  Schell  v.  Stephens,  50  Mo.  375. 
506;  2  Taunt.  38  ;  1  E.  &  E.  295.     At         4  9  Gray,  197;  9  Wheat.  645;  supra, 
or  immediately  after  the  sale  the  auc-     §  324. 

tioneer  ought  to  disclose  his  principal's          6  Supra,  §§  324-367.     And  see  cases 

name  if  he  wishes  to  avoid  further  re-  as  to  offering  a  picture  as  the  work  of 

sponsibility.    It  will  be  enough  to  write  an  old  master,  supra,  §337;  Power  v. 

the  name  on  the  memorandum.     Bate-  Barham,  4  A.  &  E.  473 ;  4  C.  &  P.  15. 

man,  129;  20  Wend.  431;  4  C.  B.  637.  Also  as  to  horse-sales,  supra,  §§  339- 

2  See  Dent  v.  Grath,  3  Bush,  174;  342. 

Barclay  v.  Tracy,  5  W.  &  S  45 ;  supra,         6  Supra,  §§  345,  370  ;  Bateman,  58, 

§§  329-341 ;  Reese  Silver  Mining  Co.  and  Sheldon's  notes. 
v.  Smith,  L.  R.  4  H.  L.  64 ;  4  App.  Cas.          As  to  the  warranty  of  title,  see  supra, 

13,  20 ;  Bateman,  116.  §§  368-379. 
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§  637.  Auctioneer's  Right  to  enter  upon  Premises ;  Place  of 
Sale,  etc.  —  Since  one's  parol  license  to  enter  land  is  revo- 
cable at  any  time,  an  auctioneer  who  is  employed  to  sell 
goods  on  premises  not  his  own,  nor  those  of  the  seller,  has  no 
such  interest  in  the  goods  as  to  render  the  license  irrevocable, 
even  though  he  maj'  have  incurred  expense  in  consequence : 
he  should  secure  a  suitable  instrument  in  writing  before 
holding  the  auction.1  And  a  condition  that  the  thing  sold 
shall  be  removed  by  the  purchaser  from  the  premises  within 
a  certain  period  from  the  day  of  sale  must  be  fulfilled,  else 
the  sale  is  voidable  at  the  seller's  option.2  An  auctioneer  is 
not  obliged,  of  course,  to  conduct  a  sale,  even  of  chattels,  on 
his  own  premises;  but  auction  sales  of  personal  property 
in  the  public  streets  are  an  infringement  upon  the  public 
rights.3 

Wherever  the  sale  is  made,  the  rule  is  that  the  chattels 
offered  should  be  in  sight  or  accessible  to  the  inspection  of 
bidders.4 

§  638.  Auction  should  be  open  to  Honest  Competition ; 
Fraud  vitiates  Sale  —  (4th.)  Every  auction  should  be  fairly 
conducted,  and  open  to  honest  competition.  Fraud  on  either 
side  will  vitiate  a  public  sale  at  the  option  of  a  defrauded 
party  who  is  himself  free  from  blame.  But,  following  the 
usual  rules,  the  sale  is  to  be  pronounced  voidable,  and  not 


1  Taplin  v.  Florence,  10  C.  B.  744.  on  this  ground,  the  court*  rule  lew 
And  see  Davis  v.  Banks,  3  Ex.  435;  favorably  to  the    buyer;    for  oppor- 
Keith  v.  Reid,  2  H.  L.  Sc.  39.  tunity  to  inspect,  or  usage  with  refer- 

2  This     rule     applies     though    the  ence  to  the  particular  kind  of  property, 
seller  be  a  city.     Woodward  v.  City  of  may  be  taken  against  him,  where  he 
Boston,  115  Mass.  81.  made  no  objection  to  bidding  on  any 

8  Commonwealth  v.  Passmore,  1  S.  such  grounds  at  the  sale.     See  Na- 

&  R.  217.  tional  Bank  v.  Sprague,  20  N.  J.  Eq. 

4  McNeely  v.  Hart,  8  Ire.  492  ;  Shel-  159 ;  2  E.  D.  Smith, 440 ;  Cook  r.  Tim- 
don  r.  Soper,  14  Johns.  352;  Bennett's  mons,  67  111.  203.  If  stock  i«  offered 
Branch,  &c.  Co.'s  Appeal,  65  Penn.  St.  by  description,  there  is  little  occasion 
242 ;  Tibbetts  v.  Jageman,  68  111.  43 ;  for  looking  at  the  instrument  in  quet- 
Kennedy  v.  Clayton,  29  Ark.  270.  To  tion  before  bidding ;  for  the  Inoor- 
sell  without  opportunity  to  inspect  pureal  right  is  the  thing  of  consequence 
must  necessarily  enhance  one's  risk  of  So,  too,  a  sample  might  be  offered,  or 
being  bound  under  the  law  of  implied  a  part  of  the  thing,  under  the  u»u»l  iro- 
warranty  as  seller  or  auctioneer.  Supra,  plied  warranty.  See  14  John*.  222, 
§  347.  But  as  to  setting  aside  a  sale 
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void ;  so  that  if  the  defrauded  party  fails  to  rescind  the  sale 
promptly  on  learning  of  the  fraud,  or  takes  the  benefits  of 
the  bargain,  he  must  abide  by  the  transaction ;  while  it  must 
appear  under  any  circumstances  that  the  wrongful  conduct  of 
the  one  caused  the  other  to  bid  higher  than  lie  would  have 
done,  or  otherwise  induced  him  to  act  to  his  disadvantage.1 

An  auctioneer  is  not  justified  in  selling  to  himself,  nor 
even  to  a  firm  of  which  he  is  a  member ;  nor  to  bid  with  such 
an  object.2  But  the  reason  of  this  rule  is  to  discountenance 
fraud ;  and  while  some  cases  hold  such  sales  void,  even 
though  the  sale  or  purchase  is  nominally  conducted  by  an- 
other representing  the  auctioneer,3  others  treat  such  a  pur- 
chase with  more  regard  to  the  fairness  of  the  pecuniary  result, 
and  treat  the  sale  as  merely  voidable  at  the  seasonable  elec- 
tion of  the  parties  in  interest.4  Some  late  cases  permit  the 
auctioneer  to  bid,  directly  or  indirectly,  on  behalf  of  a  third 
person ; 5  and  stated  bids  are  not  unfrequently  left  with  an 
auctioneer,  in  modern  usage,  by  parties  who  wish  to  com- 
pete, but  cannot  conveniently  appear  at  the  auction. 

§  639.  The  Same  Subject;  Fraud  on  the  Part  of  Bidders. — 
Fraud  on  the  part  of  bidders  often  consists  in  a  ring  or  com- 
bination of  individuals  for  the  purpose  of  keeping  the  bids  in 
their  own  hands,  arid  preventing  open  competition  ;  as  by 
agreeing  that  onl}T  one  shall  bid  for  each  article,  and  that  the 
proceeds  of  the  auction  shall  be  divided  among  themselves. 
Such  a  combination  is  pronounced  in  certain  instances  an 
indictable  conspiracy  under  English  statutes ;  and  all  agree- 

1  See  Morehead  v.  Hunt,  1  Dev.  Eq.         4  Brotherline  v.  Swires,  48  Perm.  St. 
35 ;  Story  Sales,  §§  462,  476 ;  Backen-  68 ;    Arnold   v.  Brown,   24   Pick.   89 ; 
stoss    v.    Stabler,   33    Penn.    St.   251 ;  Crook  v.  Williams,  20  Penn.  St.  342. 
McDowell   v.  Simms,  Busb.  Eq.  130;          5  Cf.  Scott  v.  Mann,  36  Tex.  157; 
Veazie   »;.  Williams,   8   How.   (U.  S.)  Brock  v.  Rice,  27    Gratt.  812;    Shel- 
134;  Martin  v.  Ranlett,  5  Rich.  541;  don's  n.  to  Bateman,  28. 

cases  infra.     Whether  certain  proceed-          With  reference  to  sheriffs  and  other 

ings  at  an  auction  sale  prevented  fair  public    officers,    public    policy    might 

competition  or  not  is  sometimes  left  to  dictate   stricter  rules   in   this   respec-t 

a  jury.     Pike  v.  Balch,  38  Me.  302.  than  in  the  usual  case  of  auction  sales 

2  Salomons  v.   Pender,  3  H.  &   C.  among  business  persons.     See  Knight 
639;    Bateman,    28;    Story    Agency,  v.  Herrin,  48  Me.  533  ;  Smith  v.  Pope, 
§  210 ;  4  De  G.  &  Sm.  388.  5  B.  Mon.  337. 

3  Taylor  v.  Stringer,  1  Gratt.  158. 
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ments  which  tend  to  monopolize  proposals  are  to  be  discour- 
aged for  the  sake  both  of  the  seller  and  open  bidders,  whether 
civil  or  criminal  procedure  be  invoked.1  It  is  even  fraudu- 
lent for  one  bidder  to  dissuade  others  from  bidding  against 
him  on  the  pretence  that  the  seller  had  wronged  him,  and 
that  the  article  put  up  is  rightfully  his  own.2  But  the 
mere  attempt  of  one  or  more  parties  to  stifle  competition 
cannot  invalidate  the  sale  where  the  attempt  proved  unsuc- 
cessful.3 Nor,  at  the  present  day,  do  combinations  of  bidders 
appear  to  be  so  unfavorably  regarded  as  in  some  of  the  earlier 
cases  ;  for,  while  it  would  appear  that  all  bidding  associations 
were  formerly  deemed  of  fraudulent  character  because  of 
their  tendenc}%  the  rule  now  prevailing  is,  that  persons  in- 
tending to  purchase  must  not  agree  not  to  bid  against  each 
other,  nor  undertake  to  stifle  honest  competition,  but  that 
otherwise  they  may  join  to  make  a  purchase  bona  fide  for 
their  common  benefit,  and,  if  need  be,  unite  to  become  joint- 
purchasers  of  that  which  no  one  would  wish  to  buy  in  for 
himself  alone.4  As  auction  property  may  be  bought  in  for 
co-owners,  partners,  or  a  company,  so  may  the  parties  author- 
ize one  person  to  bid  for  it  on  behalf  of  all.6 

§  640.  The  Same  Subject ;  Fraud  of  Seller  or  Auctioneer ; 
Puffing,  etc.  —  Fraud  on  the  part  of  the  seller  or  auctioneer 
may  be  alleged  where  puffers  or  by-bidders  are  secretly  em- 
ployed to  force  competition  above  its  true  level,  and  make 
the  thing  sell  for  more  than  it  would  fetch  were  the  auction 
fairly  conducted ;  and  any  party,  who  has  been  misled  by  a 
fictitious  bid  so  procured  into  offering  more  than  he  would 
otherwise  have  bid,  may  refuse  to  complete  the  contract,  or 


1  Levi  v.  Levi,  6  C.  &  P.  239 ;  Fuller 
v.  Abrahams,  3  B.  &  B.  116  ;  Kearney 
v.  Taylor,  15  How.  494  ;  Smith  v.  Green- 
lee,  2  Dev.  136  ;  Slater  v.  Maxwell,  6 
Wall.  268 ;  Fenner  v.  Tucker,  6  R.  I. 
551;  Gulick  v.  Ward,  5  Halst.  87; 
Wilbur  v.  How,  8  Johns.  444  ;  Wooton 
v.  Hinkle,  20  Mo.  290;  Nat.  Bank  v. 
Sprague,  20  N.  J.  Eq.  159;  Loyd  v. 
Malone,  23  111.  43  ;  Gardiner  v.  Morse, 
25  Me.  140  ;  Martin  v.  Ranlett,  6  Rich. 
541  ;  Bateman,  121,  and  Sheldon's  notes. 


2  Fuller  p.  Abrahams.  8  B.&  B.  116. 

8  Haynes  v.  Crntclifield. 7 
Buckley  r.  Bripjr*.  30  M<..  4-VJ. 

«  See  Carew,  In  rr.  2«  Beav.  187 ; 
Kearney  r.  Taylor,   ],"»  How.  4 
Nelson,  J. ;  Phippen  r.  Slick 
384;    Wooton  r.  Hinkle.  *•  M 
Loyd    r.    Malone.    viprn  :    Bra.!. 
Ktoftfey,  I  »     See  Dexter  r. 

Shepanf,  117  MMS  480. 

»  Nat  Bank  r.  Sprague,  20  X.  J.  Eq. 
159. 
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claim  relief  against  any  purchase  closing  upon  his  offer ; *  for 
such  employment  is  a  fraud  upon  honest  bidders.  The 
English  chancery  practice  appears  to  have  been  more  lenient, 
allowing  one  puffer  in  a  chancery  sale  in  order  to  prevent  a 
sacrifice  ;  but  the  courts  of  law  refused  to  accede  to  this  doc- 
trine. Statute  30  &  31  Viet.,  c.  48,  at  length  required 
equity  in  sales  of  land  to  conform  to  the  legal  rule.2  The 
latest  chancery  cases  tend  to  discredit  the  practice  of  puffing 
irrespective  of  legislation,  and  hold  that  where  there  are  two 
by-bidders,  counting  the  auctioneer  as  one,  the  auction  is 
fraudulent.3 

In  this  country  the  common-law  rule  against  employing  a 
single  puffer  generally  prevails,4  but  not  universally,5  An 
auctioneer  should  not  run  up  the  price  by  pretending  to  re- 
ceive bids  not  actually  made  ;  and  if  he  does  so,  though 
without  the  seller's  participation,  the  buyer  may  be  relieved 
against  the  fraud.6  The  purchaser  who  would  escape  the 
bargain  because  of  by-bidding  should,  of  course,  have  been 
misled  thereby ;  and  he  should  act  promptly  upon  his  dis- 
covery, and  comply  with  the  terms  usual  in  repudiating  a 
bargain  for  fraud.7 

§  641.     Limiting   Bids;    Sale    with    Reserve,    etc.  —  But    no 

1  Bexwell  v.  Christie,  1  Cowp.  395 ;  nounced    by   the    auctioneer   without 
Howard  v.  Castle,  6  T.  R.  642 ;  Thor-  being  made  at  all,  so   that  the   plain- 
nett  v.  Haines,  15  M.  &  W.  367  ;  Green  tiff  was  induced  to  bid  a  higher  price, 
?.'.   Baverstock,   14    C.   B.   N.   s.   204 ;  it  was  held  that  he  might  recover  the 
Moncrief  v.  Goldsborough,  4  H.  &  M.  deposit  made  on  account  of  the  sale, 
281;   Morehead  v.  Hunt,  1  Dev.  Eq.  with  interest  and  costs,  notwithstanding 
35;  Staines  v.  Shore,  16  Penn.  St.  200;  the  sellers  reserved,  as  a  condition  of 
Towle  v.  Leavitt,  3   Fost.   360;   Nat.  sale,  the  right  of  bidding.     Heatley  v. 
Bank  v.   Sprague,  20   N.  J.  Eq.  159 ;  Newton,  19  Ch.  D.  326. 

Story  Sales,  §  484 ;  Benj.  Sales,  bk.  3,          4  See  2  Kent  Com.  538,  539,  Staines 

c.  2,  §  3.     But  see  Latham  v.  Morrow,  v.  Shore,  and  Towle  v.  Leavitt,  supra  ; 

6  B.  Monr.  630.  Veazie  v.  Williams,  8  How.  134;  Nat. 

2  See  Green  v.  Baverstock,  supra;  Bank  v.  Sprague,  20  N.  J.  Eq.  159. 
Flint  v.  Woodin,  9  Hare,  618 ;   Benj.         5  Phippen  v.  Stickney,  3  Met.  384 ; 
Sales,    bk.  3,    c.  2,   §    3;    Veazie    v.  Reynolds  r.  Dechaums,  24  Tex.  174. 
Williams,  3  Story,  632 ;  s.  c.  reversed,         6  See  Veazie  w.  Williams,  8  How. 
8  How.  (U.  S.)  134.  134  (Taney,  C.  J.,  M'Lean  and  Grier, 

3  Mortimer  v.  Bell,  L.  R.  1  Ch.  10  JJ.,  diss.). 

(1865).  Where  the  auctioneer  and  the  7  See  Tomlinson  v.  Savage,  6  Ired. 
seller's  agent  bid  up  the  property,  some  Eq.  430  ;  Backenstoss  v.  Stabler,  33 
of  the  pretended  bids  being  merely  an-  Penn.  St.  251. 
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owner  is  compelled  to  sacrifice  his  property  by  closing  with 
the  highest  bidder.  He  can  limit  his  price  in  advance  of  the 
auction,  and  direct  the  auctioneer  not  to  let  it  go  for  leas; 
and  if  the  auctioneer,  in  disregard  of  such  instructions, 
closes  a  bargain,  instead  of  adjourning  the  auction  or  with- 
drawing the  goods  for  want  of  a  proper  bid,  he  makes  him- 
self responsible  to  his  principal  for  the  consequences.1  So 
may  the  seller  openly  reserve  the  right  to  bid  at  the  auction 
for  himself;  since  it  is  the  secret  and  false  bid  which  injures 
competition.2  But  while  a  bid  thus  made  by  the  seller  for 
his  own  protection  is  proper,  and  the  courts  are  further  dis- 
posed to  let  a  sale  stand,  wherever  the  seller  has  merely  put 
in  the  last  bid  and  the  auctioneer  has  knocked  the  goods  down 
to  him,  although  his  intention  of  doing  so  had  not  been  openly 
announced,  it  is  a  seller's  duty  to  let  the  property  go  to  others 
where  the  sale  was  published  as  being  "  without  reserve ; " 
for  a  sale  "  without  reserve  "  implies  that  the  highest  bona 
fide  bid  from  among  the  public  competitors  shall  be  ac- 
cepted.3 

§  642.  Miscellaneous  Points  as  to  Fraud  in  the  Sale.  —  The 
auctioneer  should  make  no  private  arrangement  with  any 
bidding  party  for  signalling  bids,  so  as  to  help  him  purchase 
the  thing ;  nor  smuggle  into  the  auction  for  one  person  the 
goods  of  another,  since  a  party  might  increase  his  bid  out  of 
personal  regard  for  the  advertised  owner;  nor  give  advan- 


1  Steele  v.  Ellmakcr,  11  S.  &  R.  86; 
Towle  v.  Leavitt,  3  Fost.  300 ;  Bush  v. 
Cole,  28  N.  Y.  261.    And  see  Bateman, 
126,  137  ;  Warlow  v.  Harrison,  29  L.  J. 
Q.  B.  14. 

Equity,  semble,  favors  the  employment 
of  a  person  to  protect  the  property  ; 
and  the  great  majority  of  sales  by 
auction  are  made  subject  to  a  reserved 
price,  which  the  seller  generally  fixes 
with  the  assistance  of  the  auctioneer. 
Bateman,  140;  supra,  §  640. 

2  Dim  mock  v.  Hallett,  L.  R.  2  Ch. 
21 ;  Mainprice  v.  Westley,  6  B.  &  S. 
420;    Story   Sales,   §  484;   Staines  v. 
Shore,  16  Penn.  St.  200,  per  Gibson, 
C.  J. 

VOL.  ii.  42 


8  See  Robinson  r.  Wall,  2  Ph. 
Thornett  v.  Haines,  15  M.  &  W.  307 ; 
Warlow  i?.  Harrison,  1  E.  &  E.  205. 
But  see  Dimmock  r.  Hallett,  L.  R.  2 
Ch.  21,  as  to  a  sale  "  without  reserve." 
but  with  all  parties  free  to  bid.  As  to 
inadequacy  of  price,  see  Livingston  r. 
Byrne,  11  Johns.  556.  There  are  cir- 
cumstances under  which  a  bid  is  pro- 
perly refused,  and  in  good  faith,  as  (hat 
of  an  irresponsible  bidder.  Ilohha  r. 
Beavers,  2  Ind.  142;  Den  r.  Zollert, 
2  Halst.  153.  A  minor's  bid  may  he 
refused.  Kinney  v.  Showdjr,  1  Hill. 
544. 
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tages  to  one  over  another  fair  and  open  bidder.1  It  is  not 
absolutely  fatal  to  the  auction  that  more  was  offered  than  the 
property  was  cried  off  for  ;  and  the  practice  has  been  justified 
in  some  States  of  putting  up  the  property  again  at  the  price 
bid,  where  it  is  fairly  claimed  by  two  or  more  persons,  and 
so  deciding  finally  who  is  entitled  to  the  purchase.2 

"  Mock  auctions,"  so  called,  which  are  tainted  with  fraud 
and  coercion,  in  inducing  innocent  persons  to  bid  unduly  for 
articles  put  up,  are  not  upheld  either  in  law  or  equity.3 

§  643.  Enforcement  of  the  Auction  Contract ;  General  Rules. 
—  (5th.)  Enforcement  of  the  auction  contract  is  the  last 
topic  for  consideration.  In  the  absence  of  special  announce- 
ment to  the  contrary,  chattel  sales  at  auction  are  for  cash  ; 
and  an  auctioneer  runs  a  personal  risk  if  he  delivers  the 
goods  without  receiving  the  price  from  the  purchaser  ;4  or  if 
he  takes,  by  way  of  payment,  a  promissory  note  instead  of 
money.5  But  where  custom  or  the  seller's  express  agreement 
has  given  to  the  auctioneer  a  wider  discretion  as  to  the  time 
or  mode  of  pa}7ment,  he  may  exercise  it  with  a  corresponding 
modification  of  his  personal  liability.6  On  the  other  hand, 
the  authority  conferred  may  be  so  restricted  in  a  sale  as  to 
give  the  auctioneer  no  right  to  receive  payment,  especially  if 
the  principal  retains  possession  of  the  goods.7  So  might  a 
seller  revoke  his  auctioneer's  authority,  even  after  the  auction, 
and,  in  the  exercise  of  prudence,  take  the  matter  of  delivery 
and  receiving  payment  into  his  own  hands  ;  though  not  so  as 
to  deprive  the  auctioneer  of  his  lien  for  compensation,  nor 
without  giving  the  buyer  ample  notice  of  the  revocation.8 

§  644.  Settlement  with  Purchaser ;  Deposit  Money,  etc.  — 
If,  under  the  terms  of  the  auction,  a  deposit  was  made  by 

1  Conover?;.  Walling,  2  MeCart.  173  ;  4  Brown  v.  Stanton,  2  Chit.  353. 
Thomas  v.  Kerr,  3  Bush,  619;  Pattison  5  Williams  v.  Evans,  L.  R  1  Q.  B. 
v.  Josselyn,  43  Miss.  373.       '  352.     Whether  an  auctioneer  can  take 

2  Conover  v.  Walling,  supra.     And  a  check,  see  11  Mod.  87.     He  cannot, 
see  McMasters  v.  Commissioners,  1  La.  according   to   Broughton   y.  Silloway, 
Ann.  11,  which  declares  that  one  of  the  114  Mass.  71. 

disputants  who  re-bids  must  abide  by          6  Townes  v.  Birchett,  12  Leigh,  173. 
the  result,  even  though  the  goods  are         7  Sykes  v.  Giles,  5  M.  &  W.  645. 
finally  knocked  down  to  a  third  person.          8  Girard  v.  Taggart,  5  S.  &  R.  19; 

3  See  Bateman,  3,  142;  Musgrovev.  Williams  v.  Evans,  L.  R.  1  Q.  B.  362. 
Robinson,  8  C.  &  P.  469. 
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the  purchaser,  the  auctioneer  becomes  stakeholder  of  both 
buyer  and  seller,  and  is  bound  to  hold  the  money  as  assurance 
that  the  terms  of  sale  shall  be  complied  with.  He  cannot 
hand  it  to  the  seller,  nor  to  the  buyer,  before  the  contract  is 
completed,  without  standing  answerable  for  its  amount,  less 
his  own  charges,  to  the  injured  party,  in  case  the  other  proves 
delinquent.1  An  auctioneer  is  also  bound  to  regard  all  matters 
brought  to  his  notice \which  may  affect  the  right  to  the  deposit 
on  either  side  ; 2  and,  in  case  of  great  doubt,  he  may  interplead 
the  parties.3 

The  property  in  chattels  passes  to  a  purchaser  on  accept- 
ance of  his  bid  at  auction,  to  substantially  the  same  effect  as 
in  private  sales ;  and  the  auctioneer  cannot  undertake  to 
protect  the  buyer  against  further  risks,  or  adjust  subsequent 
claims  which  concern  the  latter  as  owner,  at  the  seller's  cost, 
unless  expressly  authorized  so  to  do.4 

§  645.  Remedies  to  enforce  Auction  Contract  —  An  auc- 
tioneer may  sue  in  his  own  name  for  the  price  of  goods  which 
he  sold  in  the  course  of  employment,  unless  the  seller  has 
revoked  his  authority ;  nor  should  the  buyer  settle  with  the 
seller  regardless  of  the  auctioneer's  claims.5  But  if  his  own 
charges  be  paid,  the  auctioneer  is  not  justified  in  pursuing  the 
buyer,  who  has  honestly  arranged  payment  with  the  seller,  as 
by  setting  off  the  price  at  which  he  bid  in  the  goods  against 
a  debt  which  the  seller  owed  him ;  though  the  fact  that 
nothing  more  is  due  him  would  not  of  itself  debar  an 
auctioneer  from  suing  on  the  seller's  behalf.6 


1  Story  Sales,  §§  83, 478 ;  Burrough 
v.  Skinner,  5  Burr.  2639.  If  in  default, 
lie  might  also  be  liable  for  interest. 
Gaby  v.  Driver,  2  Y.  &  J.  649;  1  Sch. 
Pers.  Prop.  §§  257,  258. 


»  Williams  v.  Millington,  1  H.  Bl. 
81 ;  Robinson  r.  Rutter,  4  E.  &  B.  964 ; 
Beller  r.  Block,  19  Ark.  660;  Mintuni 
v.  Main,  7  N.  Y.  220 ;  Flanigan  r.  Crull. 
63  111.  352;  Thompson  r.  Kelly,  101 


See  Edwards  v.  Hodding,  5  Taunt.    Mass.  291.    But  as  to  this  right,  where 

the  auctioneer  has  parted  with  his  lien, 
see  Coppin  v.  Walker,  7  Taunt  2S7 ; 
entered  into.     Kidderminster  v.  Hard-    Coppin  v.  Craig,  7  Taunt  :M:?.     If  the 


815.     A  corporation  cannot  enforce  an 
auction  sale  of  its  chattels  informally 


wick,  L.  R.  9  Ex.  13. 

»  Bleeker  v.  Graham,  2  Edw.  Ch. 
647  ;  Bateman,  212,  stating  the  English 
statutes  on  this  point. 

4  Sweeting  v.  Turner,  L.  R.  7  Q.  B. 
310;  Bateman,  c.  10. 


auctioneer  sues,  and  the  Ixiy.-r  prorw 
that  the  auctioneer's  principal  WM  not 
the  true  owner,  this  is  *  sufficient  de- 
fence. Dickenson  r.  Naul  4  B.  4  Ad. 
638. 

•  Bartlett  r.  Purncll,  4  A.  4  R 
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The  accepted  bidder  at  an  auction  of  chattels  is  ordinarily 
bound  to  pay  the  money  promptly,  and  take  away  the  goods ; 
and  unless  he  does  so,  or  offers  to  do  so,  he  is  liable  for  dam- 
ages. Any  waiver  of  the  prescribed  terms  of  sale,  or  delay 
for  the  buyer's  convenience,  will,  if  made  on  the  seller's  be- 
half, be  strictly  construed.  Indeed,  the  rule  is,  independently 
of  local  statutes  which  enlarge  the  remedies  of  the  auctioneer 
or  owner,  that,  for  the  buyer's  delinquency  in  complying  with 
the  auction  terms,  the  goods  may  be  resold  upon  reasonable 
notice,  and  the  buyer  held  liable  for  the  difference  between 
the  price  at  which  his  bid  was  accepted  and  the  price  for 
which  the  goods  are  re-sold,  together  with  the  expenses 
incidental  to  the  re-sale.1 

As  a  rule,  the  auctioneer's  authority  for  the  seller  ceases 
when  the  sale  has  taken  place  ;  and  consequently  he  should 
not,  unless  specially  empowered,  undertake  to  rescind  and 
modify  the  terms  under  which  fulfilment  was  to  take  place.2 

As  to  auction,  or  other  sales  of  personal  property,  an  action 
for  price  or  damages  or  remedies  at  law  with  reference  to  the 
goods  must  be  the  usual  recourse,  on  a  party's  default.  Spe- 
cific performance  is  enforced,  however,  in  special  instances, 
where  necessarily  the  remedies  at  law  would  prove  inade- 
quate.3 The  special  conditions  which  accompanied  the  sale 
at  auction  should,  we  may  add,  be  fairly  complied  with  on 
both  sides.4 

§  646.  Auctioneer's  Final  Responsibility  for  the  Sale  Pro- 
ceeds, etc.  —  But,  in  general,  an  auctioneer's  duty  is  to  sell 
for  his  principal ;  and  he  must  be  faithful  to  his  trust.6  It 
does  not  lie  in  such  an  agent  to  dispute  his  principal's  title, 
when  sued  for  the  amount  of  his  sale  ; 6  though  he  is  so  far 
bound  to  respect  the  rights  of  others,  that  moneys  still  in  his 

Grice  v.  Kenrick,  L.  R.  5  Q.  B.  340;  386;  2  Rich.  464;  Sykes  v.  Giles,  5  M. 

Minturn  v.  Main,  supra.  &  W.  645. 

1  Coffman  v.  Hampton,  2  W.  &  S.          3  See  supra,  §§  511,  529;  Bateman, 
377;  Boinest  v.  Leignez,  2  Rich.  464;  201,  204. 

Spring  v.   Chipman,   6  Vt.  662.     See         4  Mazoue  v.  Caze,  18  La.  Ann.  31. 
Hicks  v.  Ayer,  5  Ga.  298.     And  see  as         6  Boinest  v.  Leignez,  2   Rich.  464 ; 

to  a  seller's  remedies,  supra,  cs.  12,  13.  Kelson  v.  Aldridge,  2  Stark.  435. 

2  Bateman,  28 ;  Nelson  v.  Aldridge,          6  Hutchinson  v.  Gordon,  2  Harring. 
2  Stark.  435 ;  Bradford  v.  Bush,  10  Ala.  179. 
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hands,  and  not  yet  paid  over  to  the  seller,  may  bo  reclaimed 
by  the  buyer  who  discovers  facts  to  justify  his  avoidance  of 
the  sale,  in  conformity  with  the  express  or  implied  terms  of 
the  auction.1 

So  long  as  the  auctioneer  has  custody  of  the  property,  his 
liability  is  that  of  an  ordinary  bailee  for  hire  ;2  and  on  such  a 
footing  is  he  accountable  to  his  employer  before  he  has  sold 
it.  Should  the  auctioneer  wrongfully  part  with  the  chattels 
or  dispose  of  them,  the  owner  can  sue  him  for  the  conversion, 
unless  he  has  waived  the  wrong  by  his  own  conduct.8  It  is 
the  auctioneer's  duty  to  account  promptly  for  the  sale  pro- 
ceeds ;  and  for  such  proceeds  he  is  accountable  on  the  usual 
footing  of  agents  and  trustees.4 


1  Stevens  v.  Lee,  2  W.  R.  16.     As 
the  auctioneer  may  sue  the  buyer  per- 
sonally, so  it  would  appear  that  the 
buyer  may  correlatively  sue  the  auc- 
tioneer, even  where  the  seller's  name 
was    disclosed.     Woolfe    v.    Home,  2 
Q.  B.  D.  355,  360;  Murray  v.  Mann,  2 
Ex.  538  ;  Hardingham  v.  Allen,  6  C.  B. 
793. 

2  Maltby  v.   Christie,   1   Esp.  340; 
Davis  v.  Garrett,  6  Bing.  716. 

8  Earl  of  Ferrers  v.  Robins,  2  C.  M. 


&  R.  152;  McVeigh  v.  Bank,  26  Gratt. 
188 ;  Bateman,  232. 

*  Bateman,  233.  For  the  owner's 
right  to  follow  the  proceeds  of  the  sale, 
see  Taylor  v.  Plumer,  3  M.  &  8.  662 ; 
1  Atk.  165;  United  States  v.  State 
Bank,  96  U.  S.  30;  15  Hun,  453;  Le 
Breton  v.  Peirce,  12  Allen,  8.  An  auc- 
tioneer's bond  comprehends  the  duty 
of  accounting  for  and  paying  over  the 
proceeds  of  the  sale.  Tripp  v.  Barton, 
13  R.  I.  130. 
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bill  of  lading  reserving  property  to  seller  or  not  .  .  273,  274,  301 
where  bill  of  lading  is  accompanied  by  bill  of  exchange  .  .  274 
in  sales  "  on  trial  "  or  approval;  "  sale  or  return  "...  233-310 

where  option  is  given  to  buyer 313 

general  principles  under  law  of  sales 382-401 

applied  to  warehousemen 397 

See  SALES. 
of  part  under  the  Statute  of  Frauds 459,  471 

DERELICT 8 

See  ORIGINAL  ACQUISITION. 
DOCUMENTS   OF   TITLE   .     .    392,  393,  539,  556,  567,  568,  614,  616 

See  SELLER'S  REMEDIES. 
DONATIO.     See  GIFTS. 
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E. 

Section 
EARNEST 470 

See  FRAUDS,  STATUTE  OF. 

ELEVATORS,   GRAIN 4« 

ERROR.     See  RESCISSION  OF  SALE. 
ESTOPPEL, 

in  law  of  sales 305,  392,  537-544 

See  SELLER'S  REMEDIES. 

ESTRAYS •>    • 17 

See  ORIGINAL  ACQUISITION. 

EXCHANGE, 

rule  of  conditions;  "cross-sales  "      .......    .201,203 

fraud  as  affecting  the  transaction 615 


F. 


FACTORS.     See  AGENCY  ;  STATUTE. 

FINDER 14,  15 

See  ORIGINAL  ACQUISITION. 

FIXTURES 453 

FRAUD, 

under  ordinary  gift,  upon  donor  or  donee  by  other  party  60,  100,  106 
upon  creditors,  purchasers,  &c.,  under  a  gift  .     .          lliM'J-'l.  1M 

under  gift  causa  mortis 14:J,  10i' 

in  sale  as  to  essentials 217,  219,  602  el  tfj. 

upon  seller's  creditors,  where  he  keeps  possession      .     .       270.  616 
delivery  conditional  upon  price  payment  no  fraud     .     .       299,  306 

in  sales  by  sample 

in  auction  sales 

See  RESCISSION  OF  SALE. 
FRAUDS,    STATUTE   OF, 

common  law  of  sales  is  modified  by  this  legislation  .... 
Statute  of  Frauds  in  general:  its  history,  &c.  ;  language  of  17th 

section I- 

its  policy  in  partial  restriction ;  writing  only  sub  tmnfo  essential 
legal  consequences  of  a  non-compliance  with  statute      .     . 
conflicting  theories  stated ;  contract  properly  exists,  but  is  not 

enforceable 

how  such  contract  becomes  good  by  subsequent  compliance 
statute  compliance  after  goods  have  ceased  to  exist  .  .  . 
conflict  of  laws ;  note  given  in  consideration  of  damages,  fcc.  434,  433 
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Section 
FRAUDS,    STATUTE  OF  —  continued, 

section  17  of  the  statute,  its  leading  divisions 436 

what  contracts  are  embraced 437 

"  contracts  for  the  sale  of  "  as  to  executory  contracts,  &c.  .  438-443 
English  and  American  decisions  stated;    Lord  Tenterden's 

Act,  9  Geo.  IV.  c.  14 439-443 

summary  of  doctrines  as  to  the  contracts  embraced  ....     443 
auction  sales  included;  as  to  chattel  mortgages,  loans,  and 

miscellaneous  contracts 444,  445 

entirety  of  a  contract ;  sale  of  lots  or  parcels 446 

"goods,  wares,  and  merchandises;"  personal  property  only 

included 447 

unsevered  crops  and  products  of  the  soil  considered  ,  4th  and 

17th  sections  compared 448-452 

fructus  industriales  audfructus  naturales ;  general  summary  450-452 

as  to  contracts  for  the  sale  of  fixtures 453 

whether  section  17  applies  to  incorporeal  chattels      ....     454 

"  price  "  or  "  value ;"  the  standard  prescribed 455 

determination  of  such  standard;  principle  of  entirety  in  con- 
tracts     456,  457 

excessive  price  vitiates  other  stipulations  in  entire  contract    .     457 

oral  compliance  under  section  17 458 

oral  compliance  by  buyer's  part  acceptance  and  actual  receipt     .     .     459 

legislative  rule;  as  to  seller;  delivery 459,460 

buyer's  acceptance  and  actual  receipt  distinguished       .     .     .     460 

entirety  rule  applied;   tests,  &c 461,  462 

acceptance  and  receipt  by  one  of  joint  purchasers     .     .     .     462,  n. 
as  to  transfer  of  seller's  property  right;  sales  on  condition, 

&c 463,464 

statute  satisfied  by  part  acceptance  and  receipt,  whether  con- 
temporaneous with  sale  or  not 465 

effect  of  part  acceptance  and  receipt,  &c 466 

buyer's  part  acceptance  in  general ;  proof  of  intention ;  right 

to  inspect ;  specific  and  unascertained  goods  distinguished  466,  467 
carrier  or  other  agent  to  receive  may  not  be  agent  to  accept  .  468 
acceptance  how  evinced;  mainly  a  question  of  fact  .  .  .  469,  470 

actual  part  receipt  in  general 471 

where  goods  are  in  buyer's  custody  .  .  .  472 
in  third  person's  custody  .  473 
in  seller's  custody  .  '.  ,  474 

constructive  delivery  and  receipt  by  agents  and  carriers;  tran- 
sit, &c 475 

oral  compliance  by  giving  earnest  or  part  payment  ....     476 

general  doctrine 476-479 

where  both  discharge  of  debt  and  payment  of  price  are  con- 
templated  

transfer  of  property  right  not  essential 479 

written  compliance  by  signed  note  or  memorandum 480 
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Section 

FRAUDS,   STATUTE  OF  —  continued, 

compliance  need  not  be  by  enforcing  party;  written  con- 
tracts distinguished 481,  482 

rules  of  evidence  apply ;  classification  of  subject ....  483,  484 

as  to  the  written  note  or  memorandum 485 

letter,  acknowledgment,  telegram,  two  or  more  writings    .  485,  486 

writings  and  parol  evidence,  how  far  consistent 487 

to  whom  memorandum  is  addressed ;  intention  to  be  bound 

not  essential ...*..    488 

writings  not  contemporaneous;  evidence  to  support  them,  &c.    489 

as  to  what  such  writings  should  contain 490 

identity  of  parties  as  buyer  and  seller  to  appear  .  .  .  .  .  491 
subject-matter  and  essential  terms  should  be  shown  .  .  492,  493 
''price  "  distinct  from  "  consideration;  "  other  essentials  492,  493 
substance,  and  not  form,  regarded;  competency  of  evidence  .  493 
writing  which  repudiates,  whether  a  memorandum  ....  494 
where  the  original  bargain  has  been  modified  ....  495,  496 
as  to  how  and  by  whom  the  writing  should  be  signed  .  .  .  497 
method  of  signing  ;  writing,  printing,  stamping,  &c.  .  497,  498 
signature  on  one  of  several  papers ;  by  party  to  be  charged  .  498 
as  to  delivery  of  the  note  or  memorandum;  unauthorized 

memoranda,  &c 499 

as  to  compliance  by  means  of  agents 500 

authority  how  conferred;  whether  seller's  agent  may  bind 

buyer 501 

evidence  requisite ;  telegraph  clerks,  &c 502,  503 

agent  cannot  be  the  charging  party  himself 504 

auctioneer's  authority  to  make  binding  memorandum  505,  506,  635 
broker's  authority  to  make  memorandum  ....  505,  507,  508 

"  bought  and  sold  notes,"  and  their  efficacy 507 

broker  contracting  without  a  principal 508 

sales  sometimes  affected  by  4th  section  of  statute 509,  510 

collateral  undertaking 509 

agreement  not  to  be  performed  within  a  year 510 

FUTURES, 

sale  of  .          •     ''-I 


G. 


GAMBLING  TOOLS, 

not  protected  as  property 

GIFTS, 

I.  GIFTS  IN  GENERAL 

definition;  origin  and  history  of  such  transfers    ....     54,  & 

absence  of  consideration  as  an  element 

VOL.  ii.  43 
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Section 
GIFTS  —  continued, 

are  to  be  classed  with  contracts  as  founded  in  mutual  under- 
taking    57 

mental  capacity  of  donor  and  donee  considered    ....     58,  59 

freedom  of  will  and  good  faith  on  both  sides  requisite  ...  60 

on  immoral  or  illegal  consideration 61 

should  be  certain,  and  to  a  certain  party 62 

classification  as  to  personal  property ;  gifts  inter  vivos  and  gifts 

causa  mortis ;  distinctions 63 

II.  GIFTS  INTER  vivos 64 

definition  and  essentials 64 

unexecuted  gift ;  whether  promise  to  give  is  enforceable    .     .  65 
such  promises  to  be  distinguished  from  contracts  upon  consid- 
eration         66 

gifts  inter  vivos ;  how  executed 67 

delivery  with  suitable  intention  requisite  on  donor's  part  .     .  67 

delivery,  actual  or  constructive ;  according  to  subject-matter  .  67 

words  of  gift  alone  do  not  suffice 68 

corporeal  chattels  pass  by  manual  delivery 69 

rule  where  donee  is  custodian,  bailee,  &c .  70 

whether  delivery  of  receptacle  carries  its  contents      ....  71 

incorporeal  chattels,  how  delivered 72 

where  delivery  is  fully  such  as  the  species  admits  of     ...  72 

the  same  subject;  earlier  application  of  the  rule 73 

gift  of  sealed  instrument 74 

symbolical  delivery  supported  at  this  day  on  equitable  grounds  76 

gift  of  life  insurance  policy 76  n. 

gift  of  one's  own  check,  promissory  note,  &c.,  not  complete   .  77 
gift  of  savings-bank  books;  equitable  assignment     ....  78 
imperfect  delivery  supported  as  declaration  of  trust  ....  79 
equitable  assignment  and  declaration  of  trust  doctrines  com- 
pared      .  80 

safer  opinion  restrains  the  operation  of  such  doctrines  ...  81 

bailment  of  incorporeal  property  is  not  gift 82 

delivery  to  donee  through  some  third  party 83 

where  such  third  party  takes  as  trustee  for  donee      ...  83 

where  custodian  of  chattel  is  to  deliver  to  donee  ....  85 
revocation  of  custodian's  authority ;  death  of  donor  pending 

delivery 86 

declaration  of  trust  with  co-operation  of  third  person     ...  87 

delivery  by  instrument  in  writing 88 

deed  of  gift,  and  its  effect 88 

other  instruments  in  writing,  and  their  effect 89 

acceptance  the  requisite  act  on  the  donee's  part 90 

acceptance  of  a  beneficial  gift,  how  far  presumable  ....  90 

acts  consistent  or  inconsistent  with  acceptance 91 

where  there  is  an  equitable  assignment  or  declaration  of  trust  92 

proof  needed  to  establish  an  executed  gift 93 
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actual  intention  to  be  gathered  from  words,  acts,  and  mutual 

conduct 98 

circumstances  favorable  to  sustaining  transfer  as  a  gift    .     .  94 

circumstances  unfavorable  to  sustaining  transfer  as  a  gift      .  95 

•where  a  deed  of  gift  is  made 96 

evidence  of  gift  by  forgiveness  of  a  debt    ../....  97 

miscellaneous  points 98 

one's  mental  reservation  cannot  defeat  his  gift 99 

gift  not  sustainable  where  possession  is  without  the  owner's 

consent 100 

summary  of  the  law  of  execution  of  gifts  inter  vivo*      .     .     .  101 

gifts  inter  vivos  ;  effect  of  execution 102 

its  effect  as  concerns  the  parties  themselves 103 

cannot  be  revoked  or  annulled  by  either  party      .....  103 

trustee  under  a  gift  should  carry  out  the  trust 104 

how  far  upheld  upon  the  donor's  death 105 

avoidance  for  mental  incapacity  or  fraud 106 

parties  may  rescind  or  modify 107 

where  parties  make  new  contract  as  to  the  property  ....  108 

whether  parental  gifts  may  be  revoked 109 

civil  law  of  revocation .     .  110 

its  effect  as  concerns  third  persons Ill 

exceptions  stated  as  to  bonajide  purchasers,  &c 112 

the  main  exception  concerns  prejudiced  creditors  of  donor     .  113 
fraudulent  transfers  affected  by  stat.  13  Eliz.  c.  5,  and  analo- 
gous legislation 113, 114 

whether  such  legislation  extends  to  incorporeal  personalty      .  115 
fraud  a  question  of  fact;  intent  to  hinder,  delay,  and  de- 
fraud     116,117 

fraud  upon  donor's  antecedent  creditors 118 

fraud  upon  donor's  subsequent  creditors 119 

general  consideration  of  fraud  upon  creditors 120 

rule  where  donor  has  died  insolvent liM 

rights  of  creditors  lost  by  laches,  &c 

concluding  remarks  upon  fraudulent  transfer 123 

donee  takes  the  gift  subject  to  all  equities  existing  at  time  of 

transfer           124 

summary  of  law  as  to  the  effect  of  executed  gifts      ....  1  •_'."> 

qualified  or  conditional  gifts  inter  vivos 

successive  interests  in  expectancy  by  way  of  gift      .... 

alternative  gifts ;  conditions  precedent  and  subsequent .     .     .  128 

gift  with  resulting  trust  in  donor's  favor 

gift  subject  to  donee's  discretion 130 

how  far  the  donor  may  give  under  reservations  in  his  own 

favor 1M.  13 

gift  for  one's  own  beneficial  use  cannot  exclude  one's  creditor* 

how  to  determine  whether  gift  is  qualified  or  absolute  .     .     •  134 
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Section 
GIFTS  —  continued, 

HI.  GIFTS  CAUSA  MORTIS: 

nature  of  such  gifts ;  their  definition 135 

their  origin  and  history 136 

contrasted  with  ordinary  gifts,  legacies,  &c 137, 138 

distinguished  from  a  contract  or  transfer  upon  consideration .     139 
general  division  of  subject  for  this  and  succeeding  chapters  .     140 

capacity  of  parties  to  the  gift 141 

as  to  testamentary  or  contract  capacity 141,  142 

undue  influence ;  marital  and  parental  relations 143 

what  property  may  be  given  causa  mortis 144 

as  to  gifts  of  one's  whole  property;  civil  and  common  law .  144-146 
such  gifts  confined  to  personal  property ;  corporeal  kinds  in- 
cluded   147 

incorporeal  species  may  be  given  causa  mortis 147 

but  not  donor's  own  note,  bill,  &c.     ........  148-150 

unless  bill,  draft,  &c.,  is  accepted  by  drawee 151 

expectation  of  death 152 

civil  and  common  law  doctrines  discussed 152-155 

"last  illness,"   "peril  of  death,"    "expectation  of  death," 

proofs,  &c. 152-156 

conclusion  from  modern  authorities 157 

how  gifts  causa  mortis  are  executed 158 

execution  on  donor's  part  requires  delivery .     159 

element  of  delivery  associates  gifts  causa  mortis  with  other 

gifts  ' 160 

mere  promise  to  give  is  ineffectual 161 

of  corporeal  chattels,  donor's  delivery 162 

symbolical  delivery;  receptacle  and  its  contents  ....  162,163 

instances  of  insufficient  delivery 164 

intention  and  the  act  must  coexist 165 

of  incorporeal  chattels,  donor's  delivery 166 

modern  quite  different  from  ancient  rule ;  rule  changing  con- 
stantly            .     .     166 

gift  of  bonds  and  mortgages 167 

gift  of  bills,  notes,  and  other  negotiable  instruments     .     .     .     168 

gift  of  insurance  policy 169 

gift  of  stock 170 

indorsement  or  assignment,  expressive  of  intent 171 

gift  of  savings-bank  deposit 172, 173 

gift  of  due-bill,  receipt,  &c. ;  of  receptacle  and  contents   .  174, 175 

to  third  person  for  donee,  donor's  delivery 176, 177 

promise  of  delivery  by  residuary  legatee ;  peculiar  instances  .     178 
by  instrument  in  writing,  deed  of  gift,  &c. ,  donor's  delivery    .     179 

whether  formal  delivery  can  be  dispensed  with 180 

case  where  donee  or  trustee  is  already  in  possession  .     .     .     .     180 

how  far  chancery  aids  informal  delivery 181 

part  delivery  where  the  gift  was  entire 182 
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execution  on -donee'* part,  what  is  requisite;  acceptance,  posses- 
sion, &c 183 

proof  of  execution  to  establish  such  gifts 184 

burden  on  donee ;  donor's  declarations,  &c 184 

how  issue  is  determined  in  practice 185 

evidence  of  such  gift  by  forgiveness  of  debt 186 

effect  of  executing  gift  as  concerns  the  parties  themselves ;  re- 

vocabilityv    %    ., .   v    .. .' .     .    .    ^    .187,188 

revocation  by  donor's  recovery  from  peril 189 

by  donee's  death  before  donor 190 

by  donor  who  repents  the  gift;  effect  of  will,  &c.  .  191 

whether  posthumous  birth  causes  revocation 192 

revocation  for  mental  incapacity,  fraud,  force,  &c.*  .     .     .     .  192 

controversies  between  donee  and  donor's  representatives    .     .  193 

effect  of  executing  gift  as  to  third  parties 194 

claims  of  creditors  not  to  be  defeated ;  practice 194 

qualified  or  conditional  gifts  causa  mortis 194 

trusts  or  conditions  thus  coupled  must  be  contemporaneous, 

certain,  &c.    .     .     .     .'    .     .     .     .     .     .'     ,'  -'."    ....  196 

general  policy  of  gifts  causa  mortis 197 

legislative  restraints  desirable ....  198 

mistake  as  to  loan,  sale,  or  gift 695 


H. 

HUSBAND  AND  WIFE, 

gifts  between 114, 143,  151  n.,  178 


I. 

ILLEGALITY, 

in  sales 202,  617  et  teg. 

See  RESCISSION  OF  SALE. 
INCOME, 

title  to 80 

INDORSEMENT, 

in  making  a  gift  inter  vivos 72<<**f. 

in  making  a  gift  causa  mortis 1*1 

See  GIFTS. 
INFANTS, 

in  gifts 58,  59,  90,  143,  1W 

INSTALMENT, 

sales  upon 2^7«  308»  * 
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Section 
INSURANCE  POLICY, 

gift  of 76n.,  169 


J. 


JUS  DISPONENDI, 

reservation  of,  by  seller 271  et  seq. 

See  SALES. 


L. 


LARCENY.    See  ORIGINAL  ACQUISITION. 
LEASE, 

gift  of 81  n. 

LEGACY, 

contrasted  with  gift  causa  mortis 137,  138,  141,  194 

LEGATEE, 

gift  causa  mortis  through 178 

LIEN, 

in  general  under  law  of  sales 383,  420,  424,  530-557 

See  SELLER'S  REMEDIES. 

in  conditional  acceptance  under  Statute  of  Frauds    .     .      463,  464 
LIQUOR, 

sales  of 624,  625 

LOST  CHATTELS 14-17 

See  ORIGINAL  ACQUISITION. 


M. 


MAIL,  BARGAIN  BY 224,  225 

See  SALES. 

MARKET-OVERT 19 

See  ORIGINAL  ACQUISITION. 

MEMORANDUM 485 

See  FRAUDS,  STATUTE  OF. 

MENTAL  CAPACITY, 

requisite  in  gifts  generally 58,  59,  106 

rule  in  gifts  causa  mortis 141,  142 


INDEX. 
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Section 
MISTAKE 5 

See  AUCTION;  RESCISSION  OF  SALE. 
MIXTURE.    See  CONFUSION. 

MONEY 20,  24,  67,  159 

See  PAYMENT. 

MORTGAGE, 

rule  of  accession  applied      .     .     , >',.,..  39 

gift  of,  causa  mortis •     •••••..  187 

sale  compared  with 210 

title  whether  warranted  in  sale  under 372 

whether  Statute  of  Frauds  applies 445 

MUTUUM 38 


N. 


NEGOTIABLE  INSTRUMENTS, 

title  to,  by  original  acquisition;  lost,  stolen,  &c.  .     .     .     10,  20,  21 

title  to,  by  gift  inter  vivos 73,  76,  80 

gift  of  one's  own  note,  &c 77,  86 

gift  causa  mortis  of 147 

gift  of  one's  own  note,  &c.,  causa  mortis 148-151 

title  to,  by  sale 301,  318,  454,  595,  605 

payment  by,  in  sales 419-421,  435 

NOTICE 291 

See  CONDITIONS;  SALES. 


O. 


OCCUPANCY.    See  ORIGINAL  ACQUISITION. 

ORIGINAL  ACQUISITION, 

includes  occupancy,  and  title  to  products    ....... 

occupancy  in  the  primitive  sense ;  foundation  of  primitive  title    .     .6,7 
occupancy  in  the  modern  sense 

chattels  abandoned  or  derelict       

waifs ;  to  whom  they  belong 

treasure-trove  and  its  ownership 

wrecks,  ancient  and  modern  doctrines  as  to  title  .... 

lost  chattels,  and  to  whom  they  belong 14-1 

rule  as  to  lost  negotiable  instruments 

estrays  and  wild  animals,  their  ownership 

stolen  chattels,  rights  of  ownership 
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Section 
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bonafide  holder's  title  to  lost  or  stolen  chattels 19 

where  chattel  was  sold  in  market-overt 19 

where  chattel  is  of  a  negotiable  character 20,  21 

when  a  finder  may  be  treated  as  a  thief ;  rule  of  larceny  .     .  21 

miscellaneous  instances  of  chattels  without  a  known  owner   .  23 

certain  chattels  not  recognized  as  property 24 

true  owner's  title,  how  divested ;  general  rule 25 

summary  of  the  modern  doctrine  of  occupancy 26 

title  to  products  in  general 27 

title  to  general  products ;  brain  products ;  patents  and  copy- 
rights     28 

title  to  increase  of  animals;  income  of  capital     ...     .     .  29 

accession  considered  as  a  rule  of  title 30 

definition  of  accession ;  its  elements 30 

old  distinction  as  to  creating  some  new  species  or  not    ...  31 

closeness  with  which  component  parts  are  thus  united  ...  32 

element  of  comparative  values 33 

test  of  new  species  or  not,  whether  suitable 34 

accession  a  rule  of  practical  convenience 35 

taker's  conduct  as  affecting  title  in  such  cases 36 

doctrine  summed  up  as  to  chattel  accession  without  mutual 

assent  .....     37 

accession  of  chattels  by  agreement  of  parties;  use  of  mate- 
rials to  repair,  manufacture,  &c. ;  bailment  or  sale     ...  38 
accession  of  one  person's  chattels  to  another's  real  estate,  in- 
tentional or  unintentional 39,  40 

accession  applied  to  pledge  or  chattel  mortgage    ......  39 

confusion  considered  as  a  rule  of  title 42 

defined  and  distinguished  from  accession 42 

application  of  the  rule  of  confusion 43 

leading  tests  in  confusion  to  be  examined 44 

rule  where  confusion  was  by  mutual  consent    ..'....  45 

application  of  the  rule  to  grain  elevators 46 

rule  where  confusion  was  by  one's  wilful  misconduct     ...  47 

the  same  subject;  mingling  funds  in  breach  of  trust      ...  48 

rule  where  confusion  was  by  unintentional  error 49 

rule  where  confusion  is  caused  by  a  stranger ;  attaching  officer, 

&c 50 

rule  where  confusion  is  caused  by  inevitable   accident,  vis 

major,  &c 51 

Roman  law  of  confusion 52 

points  of  similarity  and  of  difference  between  accession  and 

confusion 53 

OWNERSHIP.    See  TITLE. 
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P. 

PARENTAL  GIFTS      .........  109,  114,  127,  129,  143 

PATENT-RIGHTS    ...............  28,  576 

PAYMENT, 

presumptions  as  between  cash  and  credit  sales     .....    244 

by  instalments  as  a  chattel  is  made    .......      267,  268 

where  tranfer  of  title  is  conditioned  upon  payment  .     .       292-309 

See  CONDITIONS. 
partial  payment  and  partial  delivery  .......      297,  308 

in  sales,  buyer's  duty  discussed     ......  .  .    .     .411-427 

See  SALES. 
part,  under  Statute  of  Frauds  ......    •    •    .'    .  476-479 

PERSONAL  PROPERTY, 

summary  of  doctrines  in  the  preceding  volume    .....        1 

See  TITLE. 
PLEDGE.     See  BAILMENT. 

POSTHUMOUS  BIRTH    ....     ..........    192 

See  GIFTS. 
PRICE      ............     205,211,292-308,492,493 

See  SALES. 
PRODUCTS.     See  ORIGINAL  ACQUISITION. 

PROPERTY, 

transfer  of  ,  in  sales    ,     i    ......     235  et  seq.,  292  et  tcq. 

See  CONDITIONS;  SALES. 
under  Statute  of  Frauds    ..........      463,  479 


Q. 

QUITCLAIM    .    .    . 374 

See  SALES;  WARRANTY. 


REAL  PROPERTY.     See  TITLE. 

RECEIPT.     See  DELIVERY;  FRAUDS,  STATUTE  OF. 

REPLEVIN.     See  SELLER'S  REMEDIES. 

RESCISSION  OF   SALE, 

special  causes  of  avoidance  or  rescission 

I.    ERROR  OR  MISTAKE: 

should  be  substantial,  &e. ;  instances  cited      .     219,  504,  505,  51 
as  to  quality,  &c.,  not  substantial 
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Section 
RESCISSION  OF   SALE  —  continued, 

as  to  the  party  dealt  with 596 

rules  of  construction ;  mutual  and  one-sided  mistakes  .  598,  599 
effect  upon  sales  executed  or  not  executed  .......  600 

restitution  required ;  entire  contracts,  &c 601 

duty  of  one  who  receives  goods  by  mistake 601 

II.  FRAUD: 

in  sale  contracts  generally 370,  602 

of  the  seller  on  the  buyer 352,  603 

caveat  emptor  does  not  countenance  fraud 604 

buyer  must  have  been  deceived ;  his  duties 605 

may  sue  upon  the  fraud  or  for  breach  of  warranty    ....     606 

scienter  to  be  here  shown ;  rule  of  damages 606 

rule  where  fraud  is  by  seller's  agent .........     607 

of  the  buyer  on  the  seller 608 

how  inferred ;  rule  as  to  sub-buyers,  &c 608,609 

where  buyer  is  an  impostor 610 

caveat  emptor  where  buyer  conceals  important  information  .  611 
where  one  induces  sale  to  another;  Lord  Tenterden's  Act  .  612 
seller's  election  of  remedies;  matters  of  practice  .  ...  613 
extortion  of  a  bill  of  sale;  avoidance  personal  to  the  seller  .  614 

in  a  case  of  exchange      . 615 

of  both  buyer  and  seller  upon  some  third  party 616 

general  doctrine ;  bearing  of  legislation 616  and  n. 

III.  ILLEGALITY: 

general  rule  of  avoidance,  with  its  qualifications       ....  617 

where  some  promises  are  illegal,  and  others  legal      ....  618 

greater  strictness  in  case  of  palpable  moral  offence  .     .     .     .  619 

principal  cannot  profit  by  agent's  illegal  contract  ....  620 
as  to  sales  illegal  at  common  law;  immoral  sales,  gambling 

sales,  &c 621 

sales  of  "futures,"  &c 621 

sales  against  public  policy ;  sale  of  offices,  &c 622 

sale  of  lawsuits,  &c 622 

sales  in  restraint  of  trade 623 

as  to  sales  made  illegal  by  legislation ;  penal  acts,  usury,  &c.  .  624 

sales   against  revenue  acts,  liquor  acts,   Sunday  laws, 

&c 624,  625 

IV.  MUTUAL  RESCISSION: 

parties  may  rescind  at  pleasure,  &c. 626 

REVOCATION, 

of  gift  inter  vivos 103-110 

of  gift  causa  mortis 189-193 

See  GIFTS. 

REWARD, 

of  finder  15 
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s. 

Section 
SALES, 

distinguished  from  bailment 88 

I.  SALES  IN  GENERAL: 

preliminary  observations ;  definitions 190,  200 

barter  or  exchange 201 

classified;  absolute  or  qualified,  executed  or  executory,  of 
things  specific  or  not  specific,  legal  or  illegal,  private  or 

public 202 

involuntary  or  judicial  sales *    .      203,872 

the  parties, — seller,  buyer,  agents,  &c 204 

corporeal  or  incorporeal  chattels,  how  sold 204 

the  leading  essentials  of  a  sale 205 

a  thing  to  be  sold,  essential 206 

as  to  chattels  no  longer  existing 206,  207 

as  to  chattels  not  yet  existing;  transfer  of  potential  rights  209,  210 
a  price  essential;  the  application  of  a  money  value  ....  211 
as  to  payment  in  commodities  instead  of  money  .  .  .  211,  212 

price  should  be  fixed  or  ascertainable 218 

where  something  remains  for  ascertaining  price,  sale  is  not 

complete 214 

price  sometimes  left  to  third  party's  adjustment 215 

where  implied  instead  of  expressed 216 

should  be  bona  fide :  need  not  be  adequate 217 

mutual  assent  to  transfer  of  the  thing  at  the  price  ....  218 
fraud,  force,  or  error  in  essentials ;  genuine  intention  .  .  .  219 

mutuality  as  to  the  thing ...    219 

mutuality  as  to  the  price 220 

mutual  assent  in  general,  how  expressed 221 

negotiation  of  bargain,  proposals,  &c 222,  223 

how  carried  on;  concluded  by  mail  correspondence   .     .      224,  225 

common  and  civil  law  doctrines  compared 226 

bargains  by  messages  other  than  through  mail;  telegrams,  &c.  227 
limitations  as  to  place  and  time  of  accepting  proposal  .  .  .  228 
where  proposer  leaves  time  open  for  assent  ....  229,  230 

death  or  refusal  revokes  an  offer 231 

how  assent  may  be  inferred 

sales  may  be  conditional  or  qualified ;  right  to  repurchase,  &c.    238 
writings  constituting  a  bargain  construed;   previous  oral 
stipulations  merged 

II.  TRANSFER  OF  PROPERTY  RIGHT: 

transfer  of  property  right  in  a  sale;  mutual  intention  con- 
trols   

executory  and  executed  sale  contracts,  &c. ;  civil  and  com- 
mon law '-  •'•  •  '-' 

effect  of  contract  of  sale  in  transferring  property  right  to  bo 
considered -'^ 
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Section 
SALES  —  continued, 

property  transfer  in  sale  of  specific  chattels ;  specific  chattels  de- 
fined    . 240 

where  nothing  remains  to  be  done  to  chattel 243 

transfer  of  property  presumed  when  bargain  is  closed  .  .  .  243 
shifting  of  this  presumption;  rule  qualified  where  price  is  not 

paid 244 

qualification  as  to  matter  of  delivery 245 

presumption  applies  with  above  qualifications 246 

where  something  remains  to  be  done  to  chattel;  presumption 

against  immediate  transfer 247 

rules  of  Judge  Blackburn  and  other  English  judges;  putting 

into  a  deliverable  condition,  weighing,  measuring,  &c.  248-255 
delivery  as  a  circumstance  evincing  mutual  intent  ....  254 
summary  of  doctrine ;  rules  of  Judge  Blackburn  restated  .  .  255 

property  right  is  but  one  element  of  title 2,  3,  255  n. 

property  transfer  in  sale  of  chattels  not  specific 256 

goods  must  be  separated,  selected,  &c.,  and  subject-matter 

made  specific       . 256,  257 

but  numerous  exceptions  are  found ;  mutual  intent  regarded      258 

instances  where  an  article  is  made  to  order 259 

doctrine  of  subsequent  appropriation ;  cases  reviewed  260-262,  265 

more  than  appropriation  may  be  needful 263 

delivery  as  a  circumstance  in  appropriation  of  specific  chattels    264 

application  where  chattels  are  made  to  order 266-269 

rule  as  to  unfinished  chattels,  ship-building,  &c.  .  .  .  267,  268 
property  transfer  for  limited  purposes ;  rule  as  to  creditors,  &c.  270 

seller's  reservation  of  jus  disponendi 271 

application  to  carrier's  delivery 272 

bill  of  lading;  its  effect  restrained 273,  274 

where  accompanied  by  bill  of  exchange  or  draft  for  price  .     .     274 

limitations  of  the  jus  disponendi  doctrine 275 

conditions  in  sales 276  et  seq. 

sales  "on  trial,"  "  on  approval,"  "  subject  to  inspection," 

"  sale  or  return,  "  sales  "  to  arrive,"  sample  sales,  &c.    310  et  seq. 
See  CONDITIONS. 

warranty,  express  and  implied,  in  sales 320  et  seq. 

See  WARRANTY. 

III.    TRANSFER  OF  POSSESSION,  &c 382 

delivery  in  general;  numerous  meanings  of  the  word  .  .  .  383 
seller's  general  duty  of  delivery  in  fulfilling  bargain  .  .  .  384 
general  rule  as  to  place  of  delivery ;  mutual  intent  qualifies  .  385 
time  of  delivery;  sundry  expressions;  month,  day,  hour, 

&c 386,  387 

quantity  to  be  delivered;  no  more  nor  less  than  contracted  for  388 
construction  as  to  quantity;  substantial  not  literal  compliance  389 

rule  of  partial  delivery 390 

as  to  manner  of  delivery ;  general  principles 391 
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Section 
SALES  —  continued, 

indicia  of  title;  constructive  delivery;  bill  of  sale,  &c.  .      392,  393 

where  buyer  waives  complete  delivery 894 

effect  of  delivery  as  concerns  third  parties  . 895 

delivery  to  buyer's  agent  is  delivery  to  buyer;  case  of  carrier, 

&c 896 

delivery  whether  by  means  of  seller's  or  buyer's  agents     .     .    397 

rule  as  to  warehousemen  and  other  agents 897 

miscellaneous  points  as  to  delivery,  usage,  &c 898 

where  thing  sold  is  in  buyer's  possession 899 

seller's  responsibility  as  to  chattel  sold,  but  not  delivered  .  400 
seller's  duty  measured  by  scope  of  contract,  &c 401 

buyer's  leading  obligations 402,411 

buyer's  duty  of  acceptance 402 

acceptance  in  general;  more  than  receipt;  buyer's  duty       403-405 

buyer's  right  to  inspect  before  accepting 406 

acceptance  inferred  from  delay,  acts  of  ownership,  &c.  .  .  407 
duty  of  rejecting  and  returning  goods,  if  unsatisfactory  .  .  408 
seller's  waiver  of  strict  legal  requirements  in  such  cases  .  .  409 
where  delivery  is  for  acceptance  by  instalments 410 

buyer's  duty  of  payment 411 

several  modes  of  payment  stated 411 

payment  of  price  in  cash ;  ordinary  rule 11 '-' 

time  and  manner  of  payment;  paying  by  instalments   .      413,414 

rules  as  to  cash  payment  applied 412 

tender  of  cash ;  what  suffices ;  doctrine  stated ;  risks  of  de- 
livery, &c 412-417 

payment  by  present  adjustment  not  in  cash 418 

buyer's  check,  note,  acceptance,  &c.,  whether  absolute  or  con- 
ditional payment 419 

case  of  further  security,  third  party's  obligation ,  commodity,  &c.  420 
effect  of  such  third  party's  insolvency  before  delivery  .  .  .  420 

where  adjustment  is  compound  or  optional,  &c 421 

as  to  sales  on  credit ;  general  principles 421 

payment  through  buyer's  or  seller's  agents 42? 

how  made  to  seller's  agent;  agent's  authority  to  adjust       423,  425 
lien  of  certain  agents  not  discharged  by  payment  to  principal 
as  to  settling  with  broker,  factor,  &c.,  who  sells  for  principals    - 

Roman  law  of  payment  and  tender 

miscellaneous  costs,  expenses,  &c.,  in  sales 

law  of  sales  affected  by  important  legislation ;  Statute  of  Frauds  4: 

See  FRAUDS,  STATUTE  OF. 

remedies  for  breach  under  the  law  of  sales  .     .     511,529,552,570 
See  BUYER'S  REMEDIES;   SELLER'S  REMEDIES. 

rescission  or  avoidance  of  sale  for  error,  fraud,  or  illegality;  mu- 
tual rescission 

See  RESCISSION  OF  SALE. 

public  or  auction  sales 

See  AUCTION. 
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Section 
SALES  —  continued, 

IV.   MISCELLANEOUS: 

lost  or  stolen  chattel,  sold  in  market-overt,  &c 19,  23 

doctrines  of  accession  and  confusion  applied 38,  45 

SAMPLE, 

sale  by,  what  constitutes  ....  316,  317,  338,  350,  359-365 
buyer's  right  to  examine  under  such  sale  .  .  362,  363,  406,  408 

acceptance  under  Statute  of  Frauds 462,  468 

See  CONDITIONS;   WARRANTY. 

SEAWEED 13 

See  ORIGINAL  ACQUISITION. 

SELLER'S   REMEDIES, 

in  general,  for  buyer's  breach 511 

by  personal  action  where  property  has  not  passed    ....       511,512 

damages  awarded;  rule  of  measurement 513,  514 

ceasing  to  supply  after  contract  is  broken  .          515 

items  thus  reckoned ;  duty  of  re-sale 516,517 

where  buyer  dies  or  becomes  insolvent;  sundry  points  518,  519 
market  value;  exceptions  to  rule  of  measurement  .  .  520,  521 
choice  of  remedies  given  in  New  York,  &c. ,  practice  .  .  .  522 
rule  under  part  delivery ;  as  to  liquidated  damages  .  .  523,  524 

by  personal  action  where  property  has  passed 525 

seller  sues  as  creditor,  if  possession  be  surrendered  ....  525 
but  rights  under  security  remain ;  conditional  surrender  .  .  526 

form  of  action  for  goods  sold  and  delivered 527 

where  property  has  passed  but  not  possession  .     .      528,  529  et  seq. 

by  proceedings  against  the  goods 529 

re-sale,  lien  and  stoppage  in  transitu  to  be  considered  ....     529 
unpaid  seller's  rights  in  goods  after  property  has  passed     .     .     530 
nature  of  his  lien  right  here  conceded  while  he  holds  pos- 
session   531 

as  between  unpaid  seller  and  insolvent  buyer  himself  .  .  .  533 
custody  of  seller  or  his  agent;  advances  to  buyer  .  .  .  533,  534 

rule  where  sale  was  on  credit 535 

as  between  unpaid  seller  and  buyer's  sub-vendee 536 

seller  may  by  his  conduct  be  estopped  from  asserting  lien       .     537 

lien  otherwise  good  against  sub-vendee 538 

bills  of  lading  not  here  considered ;  bills  of  sale 539 

doctrine  of  estoppel;   warehouseman  or  other  bailee  in  pos- 
session estopped 540-544 

law  of  re-sale ;  general  doctrine 545 

a  technical  breach  of  contract,  but  available 547 

where  property  has  passed,  but  not  possession,  English  rule  .    547, 

548 

American  doctrine  of  re-sale 549 

requirement  of  notice;  replevin  suits 550,  551 

seller's  lien  ;  its  nature  and  extent 530,552,553 
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SELLER'S  REMEDIES  —  continued, 

how  such  lien  may  have  been  excluded  or  waived      ....  551 

up  to  what  period  the  lien  extends 555 

effect  of  transferring  documents  of  title .  556 

how  buyer  by  tender,  &c.,  may  terminate  seller's  lien   ...  557 
seller's  right  of  stoppage  in  transitu     .     .     .     ........     .552,558 

division  of  the  subject 559 

parties  by  and  against  whom  the  right  is  exercised   .     .      660,  561 
seller,  consignor,  factor,  &c.,  but  not  a  stranger,  may  exer- 
cise it 560 

party  against  whom,  is  buyer  or  quasi  buyer  who  is  insolvent  561 

the  transit  with  its  proper  limits   .     .     •"..•» 562 

carrier  for  transit;  continuous  purpose  of  transportation  .     .  562 

buyer  may  break  transit,  and  intercept  goods 568 

carrier's  acts  at  terminus ;  what  acts  exclude  seller        .     .     .  564 
method  of  exercising  right  of  stoppage;  notification  to  mid- 
dleman, &c 565 

effect  of  exercising  right;  parties  stand  as  before,  &c.  .     .     .  566 

seller's  right  paramount  to  that  of  buyer's  attaching  creditors  566 

right  how  defeated  by  transfer  of  documents  of  title     .     .     .  567 

must  be  bonaf.de  transfer  to  third  party  for  value    ....  568 

other  means  of  defeating  or  excluding  this  right      ....  569 
See  BUYER'S  REMEDIES;  RESCISSION  OF  SALE. 

SHIP-BUILDING   CONTRACTS 267,268 

See  SALES. 

SPECIFIC  THINGS 240d«e$. 

See  SALES. 

STATUTE, 

of  13  Eliz.  c  5,  &c.,  as  to  gift  in  fraud  of  creditors,  &c.  .  113,  114 
See  GIFTS. 

as  to  sale  in  fraud  of  creditors,  &c 

of  frauds 428  #  *?• 

See  FRAUDS,  STATUTE  OF. 

Lord  Tenterden's  Act ;  9  Geo.  IV.  c.  14 440,  6] 

English  Factors'  Acts ;  bills  of  lading,  &c 

STOCK, 

gift  of      

gift  causa  mortis  of 1 4  < ,  1 « 

sale  of 318,  454,  576,  605,  607,  « 

STOLEN  CHATTELS 

See  ORIGINAL  ACQUISITION. 

STOPPAGE  IN  TRANSITU 552,558*** 

See  SELLER'S  REMEDIES. 

SUNDAY  LAWS 
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T. 

Section 

TELEGRAM 227,  503 

See  SALES. 

THIEF 9,  18-22,  24 

See  ORIGINAL  ACQUISITION. 

TIMBER 448-452 

TITLE, 

to  personal  property  in  general 2,3,  255  n. 

its  essentials 2,  3,  239  n. 

how  it  may  accrue ;  original  and  derivative  acquisition      .     .        4 
See  ORIGINAL  ACQUISITION. 

certain  chattels  not  recognized  as  property 24 

by  gift 54 

See  GIFTS. 

by  bargain  and  sale 199 

See  SALES. 

TREASURE-TROVE 10 

See  ORIGINAL  ACQUISITION. 
TRESPASS.     See  ACCESSION;  CONFUSION. 

TROVER 577,  613 

See  BUYER'S  REMEDIES. 
TRUSTEE.     See  also  AGENCY. 

mingling  of  trust  funds  with  one's  own 48 

in  a  gift  inter  vivos 83,  87,  92,  104 

in  a  gift  causa  mortis 176,  177,  180,  196 

See  GIFTS. 


U. 
UNCLAIMED  CHATTELS 23 

W. 

WAIFS 9 

See  ORIGINAL  ACQUISITION. 

WAREHOUSEMAN.     See  AGENCY;  DELIVERY;  DOCUMENTS  OF 
TITLE. 

WARRANTY, 

in  general ;  definitions,  distinctions,  &c 316,  317,  320  et  seq. 

caveat  emptor  the  rule ;  exceptions  numerous 322 

under  executory  contract 323 

how  far  an  agent  may  warrant 324,  325 
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S-  i  •     • 

WARRANTY  -  continued, 

effect  of  custom  and  usage 303 

when  waiver  may  be  inferred  .........'..     827 

express  and  implied  warranty  to  be  considered 328 

as  to  express  warranty 329 

what  representations  have  this  force;  limitations,  &c.   .      329,  330 

no  special  form  of  words  necessary 331 

time  of  giving;  prospective  operation,  &c fflf 

buyer's  opportunity  for  ascertaining  the  defect 

express  warranty  as  to  latent  defect  not  presumed    ....     334 

may  be  in  writing ;; .;;, 

effect  of  parol  evidence  in  such  case 330 

general  interpretation;  cases  of  doubtful  intent 837 

express  guaranty  construed  as  warranty,  and  not  as  condition     338 

in  horse-sales,  &c.       ; 332,  WJ 

of  animal's  "soundness,"  "kindness,"  &c 339-341 

as  to  animal's  defects;  when  discoverable,  &c 341 

as  to  implied  warranty  of  quality 342,  848 

caveat  emptor  rule,  its  exceptions;  sources  of  confusion  .  343-845 
warranty  and  condition  precedent  not  always  distinguished  .  344 
distinction  between  ascertained  and  unascertained  chattels  .  346 
general  rule  as  to  specific  ascertained  chattels;  opportunity  to 

inspect,  &c 

as  to  sale  of  meat  or  provisions 348 

rule  as  to  unascertained  chattels ;  sale  by  description  .  .  349,  850 
how  far  description  amounts  to  condition  precedent .  816,  351,  352 
buyer's  right  to  refuse  such  chattels  if  not  what  were  called 

for 352 

instances  of  descriptive  language  in  such  sales  .  .  .  353,  357 
implied  warranty  here  of  merchantable  quality  or  fitness  354,  355 

limitations  of  such  warranty 355,  356 

implied  warranty  of  quality  deducible  from  circumstance  that 
the  seller's  skill  or  expert  knowledge  must  be  relied  upon  .    858 

as  to  sales  by  sample 359,  800 

that  bulk  shall  correspond  with  sample 300 

"  average  sample  "  sales 861 

rule  of  final  inspection  by  buyer  in  sample  sales  .     .     .      862,  868 
bearing  of  fraud  and  artifice  upon  such  sales;  dealer  or  manu- 
facturer       864, 865 

latent  defects  in  article  made,  &c.,  to  order     ....      364,  305 

rule  of  warranty  as  to  second-hand  chattels 8W 

whether  implied  where  express  warranty  is  given      .     .     .     .    3<^ 

as  to  implied  warranty  of  title 808 
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See  ORIGINAL  ACQUISITION. 
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